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*it*  The  Cases  in  the  present  Volume,  as  far  as  Habershon 
V.  Blurton  inclusive,  are  reported  by  Mr.  Collyer. 


ERRATA. 

Page  487,  dde  the  rrference  to  Trotter  v.  Trotter, 

„    482,  note  (c),  for  2  P.  W.  read  3  P.  W. 

„  516.  The  report  accurately  represents  the  statement  of  the  answer,  which 
was,  that  a  case  had  been  hud  before  Sir  Scunuel  BomUly  in  1825 ;  but  there  must 
haye  been  some  mistake  in  the  pleading,  for  Sir  SatMkd  BomiUy  died  in  1818. 
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COMIIBNCINO    IN 


MICHAELMAS  TERM,  10  VICT.  1846. 


1840. 
Westwood  v.  Slater.  Nov.  iQthy 

B20th. 
Y  an  indenture  of  settlement,  dated  the  14th  December,  Trustees  of  a 

1804,  and  made  between  Samuel  Wells  and  John  Stephens,  ^  BUnTpoa^^ 

and  Elizabeth   Catherine  his  wife   (Elizabeth   Catherine  r^^^})"" 

^  trust  fund  (eon- 

being  one  of  the  three  daughters  of  Samuel  Wells)  of  the  sisting  of  Jfths 

one  part,  and  Henry  Deering  and  Kichard  B.  Slater  of  the  in  trust  as  to 

other  part,  certain  lands  were  conveyed  to  the  parties  of  theJI^o/g'^ 

the  second  part  upon  trust,  subject  to  the  life  interest  of  daughter  A.  for 

*  *  her  life,  and 

then  for  her 
children,  who  were  to  take  vested  interests,  if  sons  at  twenty-one,  and,  if  daughters,  at  twenty- 
one,  or  marriage :  and  if  A.  should  have  no  children  who  should  live  to  attain  a  vested  interest 
in  the  fund,  then  to  stand  possessed  of  the  share  so  given  to  A.  and  her  children,  in  trust  as  to 
one  moiety  for  the  settlor's  daughter  B.  and  her  children,  and  as  to  the  other  moiety  for  his 
daughter  C.  and  her  children,  under  the  same  limitations  and  restrictions  to  which  the  gift  to 
A.  and  her  children  had  been  subjected.  Then  followed  similar  dispositions  of  the  remainder  of 
the  trust  fund  in  favour  of  B.  and  her  children,  and  C.  and  her  children,  with  limitations  over  of 
each  share  (in  the  event  of  either  B.  or  C.  d3ring  without  leaving  children  who  should  attain  a 
vttted  interest)  to  the  other  two  daughters  and  their  children,  in  moieties  as  before.  But  in 
case  there  should  not  be  any  child  or  children  of  A.,  B.,  and  C.  who  should  live  to  gain  a 
vested  and  transmissible  interest  in  the  said  f  fth  parts,  or  any  part  thereof  under  and  by  virtue 
of  the  settlement,  then  the  trustees  were  to  pay^  anigny  and  transfer  the  whole  qf  the  said 
\\th  parte  unto  the  next  of  kin  of  the  settlor.  The  settlor  died,  having  by  his  will  made  A.,  B., 
and  C.  his  residuary  legatees.  After  his  death  C.  died  without  issue.  Then  B.  died  without 
issue,  leaving  A.  surviving  her,  who  had  two  children,  one  of  whom,  a  daughter,  was  married : — 
Held,  that  A.  having  a  child  who  had  lived  to  gain  a  vested  and  transmissible  interest  in  the 
fund,  was  not  entitled  to  any  portion  of  it  under  the  limitation  to  the  '*  next  of  kin"  of  the 
settlor ;  consequently  that  so  much  of  the  fund  as  did  not  pass  under  the  limitations  other 
than  that  to  the  next  of  kin,  resulted  to  the  settlor,  and  passed  under  his  will  to  his  residuary 
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1846.         Samuel  Wells  therein,  to  sell  the  same  and  to  lay  out  the 
Westwood     monies  arising  from  the  sale  in  the  public  funds,  and  to 
g  ^'  stand  possessed  as  to  twelve  fifteenth  parts  of  such  funds 

upon  the  following  trusts,  namely,  as  to  two  fifteenths,  upon 
trust  to  pay  the  dividends  thereof  into  the  proper  hands  of 
Elizabeth  Catherine,  the  wife  of  John  Stephens,  for  her 
separate  use  during  her  life,  and  after  her  decease  upon 
trust  to  pay,  assign,  and  transfer  all  and  singular  the  said 
two  fifteenth  parts  unto  and  amongst  all  and  every  the  pre- 
sent and  future  child  and  children  of  the  said  Elizabeth 
Catherine  Stephens,  and  who  as  to  a  son  or  sons  should 
live  to  attain  the  age  of  twenty-one  years,  and  who  as  to  a 
daughter  or  daughters  should  live  to  attain  that  age,  or  to 
be  married,  which  should  first  happen,  equally  to  be  di- 
vided between  and  amongst  them,  if  more  than  one,  share 
and  share  alike ;  and  if  there  should  be  only  one  such 
child,  whether  a  son  or  daughter,  then  upon  trust  to  pay, 
assign,  and  transfer  the  whole  of  the  same  two  fifteenth 
parts  to  such  one  or  only  child  at  his  age  of  twenty-one 
years,  if  a  son,  and  at  that  age  or  marriage,  which  should 
first  happen,  if  a  daughter.  But  in  case  there  should  be  no 
such  cliild  or  children  of  the  said  Elizabeth  Catherine  Ste- 
phens, who  as  to  a  son  or  sons  should  live  to  attain  the  age 
of  twenty-one  years,  and  as  to  a  daughter  or  daughters 
should  attain  that  age  or  be  married,  then  as  to  one 
moiety  or  equal  half  part  of  the  said  two  fifteenth  parts, 
upon  trust  to  pay  and  apply  the  interest,  dividends,  and 
annual  produce  of  the  same  moiety  into  the  proper  hands  of 
Ann  Bell,  wife  of  Joseph  Bell,  the  eldest  of  the  three 
daughters  of  Samuel  Wells,  for  her  sole  and  separate  use 
during  her  life,  and  from  and  aft^er  her  decease,  upon  trust 
to  pay,  assign,  and  transfer  the  same  moiety  of  the  same  two 
fifteenth  parts  unto,  between,  and  amongst  all  and  every 
her  child  and  children,  and  who  as  to  a  son  or  sons  should 
live  to  attain  the  age  of  twenty-one  years,  and  who  as  to  a 
daughter  or  daughters  should  live  to  attain  that  age  or  to 
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of  twenty-one  years  or  day  of  marriage  as  to  daughters, 
but  nevertheless  the  transfer  or  payment  thereof  respectively 
should  be  postponed  until  after  the  decease  of  their  re- 
spective mothers.  The  deed  then  gave  power  to  the  trus- 
tees, after  the  respective  deaths  of  the  daughters,  to  apply 
a  portion  of  the  shares  of  the  children  for  their  maintenance 
and  education  until  their  shares  should  be  payable  or  trans- 
ferrable.  But  in  case  there  should  not  be  any  child  or 
children  of  the  said  Elizabeth  Catherine  Stephens,  Ann 
Bell,  and  Charlotte  Wells,  who  should  live  to  gain  a  vested 
and  transmissible  interest  in  the  said  twelve  fifteenth  parts 
of  the  said  trust  monies,  stocks,  funds,  and  securities,  or 
any  part  thereof,  under  or  by  virtue  of  those  presents,  then 
it  was  declared  that  they  the  said  trustees,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should  •pay^  assign^  and  transfer  the  whole  of 
the  said  twelve  fifteenth  parts  of  the  said  trust-monies^  stocks, 
funds,  and  securities,  and  the  stocks,  funds,  and  securities  for 
the  same,  unto  the  next  of  kin  of  the  said  Samuel  Wells.  Pro- 
vided always,  that,  in  case  the  said  Charlotte  WeUs  should 
have  no  child  or  children,  who  should  live  to  gain  a  vested 
interest  in  the  sjud  five  fifteenth  parts  thereof  settled  upon 
and  intended  for  them,  it  should  be  lawful  for  the  said 
Charlotte  Wells,  whether  sole  or  covert,  and  notwithstand- 
ing her  coverture,  by  her  last  will  and  testament  in  writing, 
or  any  codicil  thereto,  or  any  writing  in  the  nature  or  pur- 
porting to  be  her  last  will  and  testament  or  codicil,  to  be  by 
her  duly  made  and  published,  to  give,  bequeath,  and  dis- 
pose of  any  sum  or  sums  of  money  out  of  the  part  or  share, 
parts  or  shares,  (not  exceeding  one  moiety  thereof),  which 
any  such  child  or  children  of  the  said  Charlotte  Wells  would 
have  become  entitled  to  either  originally,  or  eventually,  in 
case  there  had  been  any  such  who  had  lived  to  gain  a 
vested  interest  therein  as  aforesaid,  to  such  person  or  per- 
sons and  in  such  manner  as  the  said  Charlotte  Wells  should 
think  fit    And  by  the  same  indenture  similar  powers  were 
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giTen  to  Elizabeth  Catherine  Stephens  and  Ann  Bell  over         1846. 
the  several  fifteenth  parts  of  the  fund  respectively  limited     ^s^^wtwoon 

for  the  benefit  of  them  and  their  children.  ^  ^• 

Slatbe, 

Samuel  Wells  died  in  1809,  having,  by  his  will,  be- 
queathed all  the  residue  of  his  personal  estate  to  his  three 
daughters  equally  as  tenants  in  common. 

Soon  after  the  death  of  Samuel  Wells,  the  trustees  of 
the  settlement  sold  the  real  property  comprised  in  it  for 
£47,299. 

Charlotte  Wells,  who,  in  the  lifetime  of  her  father,  had 
married  Henry  Fraser,  died  in  1816,  without  having  had  a 
child,  having,  by  her  will,  made  in  pursuance  of  the  power 
in  the  settlement,  bequeathed  all  that  moiety  of  all  and 
every  sums  and  sum  of  money  to  which  any  child  of  hers 
should  become  entitled  under  the  settlement,  (in  case  there 
should  not  be  any  such  as  should  live  to  gain  a  vested 
interest),  and  of  which  she  had  the  power  of  disposal,  unto 
her  husband,  Henry  Fraser,  for  his  own  use  and  benefit. 

Ann  Bell  survived  her  husband,  Joseph  Bell,  and  mar- 
ried Thomas  Westwood.  She  died  in  1839,  without  having 
had  a  child,  having,  by  her  will,  (the  form  of  which  was 
similar  to  that  of  Mrs.  Fraser),  bequeathed  a  moiety  of  the 
funds  in  which  she  took  an  interest  under  the  settlement, 
to  her  husband,  Thomas  Westwood,  aj|)8jl«tely. 

Elizabeth  Catherine  Stephens  had  ^wo  children,  defend- 
ants to  the  present  bill,  one  of  whom,  -a  daughter,  was  mar- 
ried to  the  defendant,  Henry  Mears. 

The  bill,  which  was  filed  by  the  personal  representatives 
of  Thomas  Westwood  against  the  representatives  of  the 
surviving  trustee  of  the  settlement,  the  executors  of  Samuel 
Wells,  and  Mrs.  Stephens  and  her  children,  prayed  a  de- 
claration of  the  rights  of  the  respective  parties  interested  in 
the  trust  funds. 

The  bill  alleged,  that,  on  the  death  of  Charlotte  Fraser, 
two  twenty-fourths  of  the  fund  (two  and  a  half  thirtieths) 
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1846.  were  applicable  for  the  benefit  of  Mrs.  Stephens  and  her 
Wbstwood  children,  and  two  twenty-fourths  were  applicable  for  the 
benefit  of  Mrs.  Westwood  and  her  children.  That,  on  the 
death  of  Mrs.  Westwood,  two  twenty-fourths  were  ap- 
plicable for  the  benefit  of  Mrs.  Stephens  and  her  children, 
and,  as  to  two  twenty-fourths,  doubts  were  entertained 
whether  they  were  not  undisposed  of  and  resulted  to 
Samuel  Wells ;  or  whether  one  of  them  did  not  pass  by  the 
will  of  Charlotte  Fraser,  and  the  other  result  to  Samuel 
Wells.  That  of  the  two  twenty-fourths  of  Mrs.  Fraser, 
which  had  devolTcd  to  Mrs.  Westwood,  one  of  them  was 
disposed  of  by  her  will,  and  the  other  resulted  to  Samuel 
Wells.  That  the  shares  which  resulted  to  Samuel  Wells 
passed  to  his  daughters  and  their  representatiTCS  under  his 
will.  That,  in  the  events  which  had  happened,  the  plain- 
tififs,  as  the  representatives  of  Thomas  Westwood,  claimed 
to  be  entitled  to  four  twenty-fourths  of  the  original  fund, 
and  one  twenty-fourth  in  respect  of  the  two  twenty- 
fourths  which  accrued  to  Mrs.  Westwood  on  the  death 
of  Mrs.  Fraser;  in  other  words,  to  six  and  a  quarter  thir- 
tieths. 

The  defendant,  Mrs.  Stephens,  by  her  answer,  submitted 
that  the  two  twenty-fourths  and  one  twenty-fourth,  or  such 
other  shares  as  were  mentioned  in  the  bill  in  that  behalf^ 
resulted  to  Samuel  Wells  as  in  the  bill  stated,  but  that  they 
were  limited  by  the  indenture  of  the  14th  of  December, 
1804,  to  the  next  of  kin  of  Samuel  Wells ;  and  that  she  and 
her  sisters  were  such  next  of  kin,  and  that  they  took  such 
part  of  the  trust  funds  as  so  resulted,  in  joint  tenancy ;  and 
as  there  was  no  severance,  the  defendant,  Mrs.  Stephens, 
became  entitled  by  survivorship  to  the  whole  of  such  part 
or  parts. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  H.  Humfreys,  for  the  plaintiifs. 
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and,  as  to  two  twenty-fourths,  doubts  were  entertained 
whether  they  were  not  undisposed  of  and  resulted  to 
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and  one  twenty-fourth  in  respect  of  the  two  twenty- 
fourths  which  accrued  to  Mrs.  Westwood  on  the  death 
of  Mrs.  Fraser ;  in  other  words,  to  six  and  a  quarter  thir- 
tieths. 

The  defendant,  Mrs.  Stephens,  by  her  answer,  submitted 
that  the  two  twenty-fourths  and  one  twenty-fourth,  or  such 
other  shares  as  were  mentioned  in  the  bill  in  that  behalf, 
resulted  to  Samuel  Wells  as  in  the  bill  stated,  but  that  they 
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1804,  to  the  next  of  kin  of  Samuel  Wells ;  and  that  she  and 
her  sisters  were  such  next  of  kin,  and  that  they  took  such 
part  of  the  trust  funds  as  so  resulted,  in  joint  tenancy ;  and 
as  there  was  no  severance,  the  defendant,  Mrs.  Stephens, 
became  entitled  by  survivorship  to  the  whole  of  such  part 
or  parts. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  H.  Humfreys,  for  the  plaintiifs. 
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^  1846.         Jig  iQ  i\^Q  description  of  persons  meant  by  "  next  of  kin," 
Wbstwood     Elmsley  v.  Young  (a). 
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The  Vice-Chancellor. — This  is  a  dispute  not  between 
two  claimants  under  a  settlement,  but  between  the  settlor 
himself  and  a  person  who  alleges  that  something  has  been 
given  to  that  person  by  the  settlement,  which  allegation 
those  who  represent  the  estate  of  the  settlor  deny.  With- 
out questioning  either  of  the  cases  mentioned  by  Mr. 
MalinSy  I  am  of  opinion  that  this  particular  instrument  ex- 
hibits an  intention  that  the  next  of  kin  of  the  settlor  should 
not  take  anything  if  there  should  be  any  child  of  either 
daughter  who  should  live  to  gain  a  vested  interest  in  the 
fund  in  question,  or  any  part  of  it.  Now,  at  least,  one 
child  of  one  daughter  has  lived  to  gain  a  vested  interest 
in  the  fund  in  question,  or  some  part  of  it. 

Declare,  that,  upon  the  true  construction  of  the  indenture  of  set- 
tlement of  the  14th  of  December,  1804|  as  to  twelve  fifteenths  or 
twenty-four  thirtieths  of  the  capital  trust  monies  therein  comprised, 
Ann  Westwood  had  power  to  appoint  and  did  well  appoint  six  and  a 
quarter  of  the  said  twenty- four  thirtieth  parts  of  the  said  capital  trust 
monies  to  Thomas  Westwood ;  and  that  the  plaintifi^  as  his  personal 
representatives,  are  entitled  to  the  same  as  part  of  his  personal  estate. 
Declare,  that  Charlotte  Eraser  had  power  to  appoint  and  did  well 
appoint  six  and  a  quarter  of  the  said  twenty -four  thirtieth  parts  of 
the  said  capital  trust  monies  to  Henry  Eraser  *  *  And  declare,  that, 
in  the  events  that  have  happened,  two  and  a  half  thirtieth  parts  of  the 
said  capital  trust  monies,  upon  the  decease  of  Ann  Westwood,  remained 
undisposed  of  by  the  said  indenture  of  settlement  of  the  14th  of  Decem- 
ber, 1804,  and  reverted  to  the  estate  of  the  said  Samuel  Wells.  And 
the  defendants  [the  exectUors  ofS.  WJ^y  by  their  counsel,  admitting 
that  all  the  debts,  and  funeral  and  testamentary  expenses,  of  the  said 
S.  W.,  and  the  legacies  given  by  his  will,  have  been  paid,  declare, 
that  the  said  [three  daughters]^  as  residuary  legatees  in  his  said  will, 
became  entitled  to  the  said  two  and  a  half  thirtieth  parts  of  the  said 
capital  trust  fiinds  so  undisposed  of  by  the  said  indenture  of  settle- 
ment of  the  14th  of  December,  1804,  as  aforesaid,  equally  as  tenants 
in  common. 

(a)  2  M.  &  K.  780. 
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1846. 

Geary  v.  Norton.  jViw.  23rrf. 

1  HE  plaintiffs,  Geary  &  Co.,  of  Norwich,  were  patentees  Upon  the  in- 
of  a  certain  shawl,  called  the  Royal  M ecklenburgh  Shawl,  patent  right. 

The  defendants,  Norton  and  Hanneford,  were  manufac*  t^cp*rty  com- 
plaining has  a 

turers  at  Huddersfield.  right  to  the 

In  April,  1845,  Norton  called  upon  Scott,  a  shawl  manu-  an  injunction, 
facturer  at  Leicester,  when  Scott  shewed  him  a  woollen  othwpar^* 
shawl  which  he  said  one  of  his  workmen  had  purchased.  °**y  Pfoniiae  to 

commit  no  nir- 

Norton  asked  to  take  it  away  with  him  for  a  few  days,  ther  infringe- 
which  was  permitted.     It  was  returned  soon  afterwards  by  offer  to  pa™^ 
Norton,  with   a  written  order  to  Scott  to  make  several  ^^°*f"w",i 

'  panng  the  bill : 

others  according  to  the  pattern.     Norton  afterwards  called  ">d  if  the  de- 

,  ,  ,  fendant  do  not, 

ag^n,  when,  in  a  conversation  with  Scott,  he  stated  he  had  after  injunction 
heard  the  shawl  was  registered,  but  he  did  not  believe  it.  ^  p,_  the  oiSto 
Scott  stated  that  it  was  rec^stered.     Norton  said,  that,  be  f/J**  t^^e  p}^- 

°  ^  tiff  may  bring 

that  as  it  might,  he  had  an  order  for  one  hundred,  and  they  the  rait  to  a 
must  be  made.     They  were  made  and  sent  to  Everington,  wiU  be  entitled 
Ellis,  &  Co.,  who  paid  for  them.  Se^^^^ ""' 

In  the  interval  between  Norton's  visits  to  Scott,  he  called    ^  Q«««rtf,  whe- 
ther in  such  a 
upon  Ellis,  Everington,  &  Co.,  and  shewed  to  Burrell,  their  case  the  Court 

principal  assistant,  a  pattern  of  a  shawl.  Burrell  said,  "  This  counfof  S-'*'' 
is  a  copy  of  a  shawl  which  I  have,  which  is  registered,"  ™*fi^* 
Norton  said,  "  I  don't  care  if  it  is  registered."  Burrell 
said,  "  It  is  Norwich  made ;  we  have  it  from  a  Norwich 
house."  Norton  then  offered  to  sell  it  at  two-thirds  less 
than  the  Norwich  price ;  whereupon  Burrell  on  behalf  of 
Everington,  Ellis,  &  Co.,  gave  him  an  order  for  one  hun- 
dred. Accordingly,  on  the  5th  May,  Everington,  Ellis,  & 
Co.,  received  the  invoice  and  goods. 

On  the  15th  May,  the  plaintiffs'  solicitors.  Reed  &  Co., 
gave  notice  to  Hanneford  of  their  clients'  intention  to  apply 
for  an  injunction  to  restrain  the  sale  of  the  shawls.  Han- 
neford immediately  attended  at  the  office  of  the  plaintiffs' 
solicitors,  when  it  was  stated  to  him  that  instructions  had 
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^^^'^  been  given  for  a  bill,  and  affidavits  had  been  prepared,  and 
that  the  costs  incurred  would  be  about  £15  or  £20.  Han- 
neford  without  hesitation  agreed  not  to  sell  any  of  the 
shawls,  and  to  pay  the  costs.  The  parties  then  separated, 
but  met  again  by  arrangement,  when  the  sum  of  £20  was 
named  as  the  amount  of  the  costs.  The  plaintiffs^  solicitors, 
however,  required  an  additional  undertaking  on  the  part  of 
Hanneford  not  to  make  any  shawls  of  the  Mecklenburgh 
pattern,  or  of  any  pattern  approaching  thereto,  under  a  cer- 
tain penalty.  To  the  latter  proposition  Hanneford  refused 
to  assent,  and  the  matter  remained  unsettled. 

On  the  following  day,  the  defendants'  solicitors  sent  the 
following  letter  to  the  plaintiffs'  solicitors : — 

«  46,  Ely-place,  May  16th,  1845. 
"  Gentlemen, — Your  letter  to  Mr.  Hanneford  of  the 
15th  May,  containing  copies  of  your  letter  of  the  10th  to 
Everington,  Ellis,  &  Co.,  and  Messrs.  Norton  and  Hanne- 
ford, Mr.  Hanneford  has  handed  to  us.  Until  the  receipt 
of  your  letter,  Mr.  Hanneford  had  not  any  suspicion  that 
any  shawls  sold  by  Norton  and  Hanneford  were  a  piracy, 
nor  does  he  now  know  it.  But,  in  compliance  with  your 
letter  he  will  immediately  suspend  the  sale  of  any  shawl  of 
which  he  and  Norton  are  the  owners  or  holders,  and  which 
are  or  resemble  the  Royal  Mecklenburgh  shawl.  Messrs. 
Norton  and  Hanneford  are  not  the  manufacturers  of  any 

shawls.     We  are,  &c. 

«  Bower  &  Son." 

The  plaintiffi  took  no  notice  of  this  letter,  but  filed  their 
bill,  and  obtained  an  injunction  against  the  defendants,  upon 
the  affidavits  of  Scott  and  Burrell,  stating  the  foregoing  facts 
as  to  the  order  and  sale  of  the  shawls  to  Everington  &  Co. 

The  prayer  of  the  bill  was,  that  the  defendants  may  at 
the  hearing,  and  in  the  meantime,  be  restrained  from  apply- 
ing the  aforesaid  design,  or  any  fraudulent  colourable  imita- 
tion thereof,  for  the  purpose  of  sale,  to  the  ornament  of  any 
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woollen  or  other  shawl,  or  other  article  of  manufacturey  or  1846. 
of  any  woollen  or  other  substance,  and  from  publishiDg  or 
sellings  or  exposing  for  sale,  any  shawl  or  other  article  of 
manufacture,  or  any  substance  to  which  such  design,  or  any 
finudulent  or  colourable  imitation  thereof  shall  have  been 
applied,  without  the  leave  and  consent  of  the  plaintiffs ; 
and  that,  if  necessary,  or  for  the  benefit  of  the  plaintifis,  the 
amount  of  loss  or  injury  sustained  by  the  plaintiffs  by  reason 
of  the  said  defendants  having  printed  the  aforesaid  design 
may  be  ascertained  imder  the  direction  of  this  Honourable 
Court,  and  that  the  said  defendants  may  pay  the  plaintiffs 
die  amount  so  ascertained ;  the  plaintifis  hereby  waiving  all 
penalties  under  the  act  of  Parliament. 
The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Stevens,  for  the  plaintiffs,  asked  an 
amount  of  damages  according  to  the  prayer  of  the  bill. 

The  Vice-chancellor  asked  the  plaintiffs'  counsel  whe- 
ther they  were  desirous  of  having  the  case  to  stand  over,  in 
order  that  precedents  might  be  searched  for  as  to  the  right 
to  an  account  of  damages. 

Plaintiffs'  coimsel,  not  pressing  that  point,  proceeded  to 
contend,  that,  having  proved  the  piracy  and  obtained  an  in- 
junction, they  were  entitled  to  the  costs  of  the  suit :  Fra-^ 
delta  V.  fFeOer  (a> 

Mr.  Wiffram,  for  the  defendants,  contended,  that  after 
every  point  had  been  conceded  to  the  plaintiffs,  they  ought 
not  to  have  put  the  bill  on  the  file ;  they  were,  therefore, 
not  entitled  to  their  costs :  Millington  v.  Fox  (h). 

The  Vice- Chancellor. — Has  it  ever  been  decided,  where  a 
right  of  this  kind  has  been  invaded,  and  the  invading  party 

(a)  2  Ru88.  &  M.  247.  (h)  3  Myl.  &  Cr.  338. 
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says  he  is  doing  wrong  and  will  do  so  no  more,  that  the 
party  complaining  is  barred  as  to  his  costs,  on  filing  a  bill 
to  have  the  protection  of  an  injunction,  rather  than  the 
promise  of  the  person  ? 

The  Vice-Chancellor.— In  this  particular  case  I  am  of 
opinion,  that  the  plaintiffs  were  entitled  to  the  protection 
of  the  injunction.  I  think,  therefore,  that  when  the  injimo- 
tion  had  been  obtained,  the  course  for  the  defendants  to 
take  was,  to  offer  to  pay  the  costs  of  the  suit  to  that  time, 
submitting  to  the  injimction.  As  they  have  not  done  so, 
and  as  I  am  of  opinion  that  the  plaintiffs  were  entitled  to 
the  protection  of  the  injunction,  I  must  (though  perhaps 
reluctantly)  give  them  the  general  costs  of  the  suit.  Dis- 
miss the  bill,  however,  so  far  as  it  seeks  an  account  of  loss 
or  injury,  with  costs  not  exceeding  40*. 


Nw>,  24M.  Peabse  v.  Pearse. 

Dec.  9f  A, 

Upof  BcttUng  Mark  BROADFOOT  WESTRON  being  entitled  to 
fo^'tiK!*'*  an  estate,  called  the  Barrow  Estate,  for  his  life,  with  re- 
mination  of  a     niainder  to  the  child  or  children  by  his  late  wife,  Jenny 

Tendor  in  the  ^  "^  ^  j 

Master's  office,  Westron,  as  he  should  appoint,  and  for  default  of  such 

of  tit^  be-  issue  to  himsclf  in  fee,  and  being  also  entitled  in  fee  simple 

I^o^Slwr :  ^  *"  estate  called  the  Munscombe  Estate,  mortgaged  his 

--Held,  that  interest  in  both  estates  for  £2300. 

the  yendor  was 

not  compellable,  at  the  instance  of  the  purchaser,  to  state  his  motive  for  making  a  certain  ap- 
pointment, or  to  disclose  confidential  communications  made  by  him  to  his  solicitor  and  counsel 
respecting  the  property,  although  such  communications  were  made  merely  on  behalf  of  the 
consulting  person  singly,  and  were  not  made  during  a  suit,  during  a  dispute,  or  after  the  threat 
of  a  suit. 

QMore,  whether  the  client  is  compellable  to  disclose  any  confidential  communication  between 
him  and  his  solicitor  or  counsel,  which  his  solicitor  or  counsel  would  be  privileged  in  refusing 
to  disclose  ? 

Cases  laid  before  counsel,  on  behalf  of  a  client,  stand  upon  the  same  footing  as  other  pro- 
fessional communications  from  the  client  on  the  one  hand  to  the  counsel  or  solicitor  on  the 
other;  and,  as  far  ss  relates  to  any  discovery  by  the  counsel  or  solicitor,  the  question  of  the 
existence  or  non-existence  of  any  suit,  claim,  or  dispute,  is  immaterial. 


14  CASES   IN    CHANCEBT. 

1846.  such  good  title  could  be  made,  &c.  And  for  the  better 
discovery  of  the  matters  aforesaid,  the  petitioner  and  all 
other  parties  were  to  produce  before  the  Master,  upon 
oath,  all  deeds,  books,  papers,  and  writings,  in  their  custody 
or  power  relating  thereto,  and  were  to  be  examined  upon 
interrogatories  as  the  Master  should  direct 

In  pursuance  of  this  order,  interrogatories  for  the  ex- 
amination of  the  vendor  were  prepared  on  behalf  of  the 
purchaser;  and  such  interrogatories  having  been  settled  and 
allowed  by  the  Master,  the  vendor  took  exceptions  to  the 
Master's  certificate  of  allowance* 

The  interrogatories  commenced  with  an  inquiry  (which 
was  not  excepted  to),  whether  at  the  time  of  the  vendor  Mr. 
Westron  executing  the  deed-poll  of  the  10th  of  July,  1834, 
there  was  not  some  agreement,  expressed  or  implied,  between 
him  and  his  daughter,  Jane  Morse  Westron,  that  he  should 
execute  such  appointment  in  her  favour  as  therein  contained, 
and  that  she  should,  upon  her  attaining  twenty-one,  or  at 
some  time,  concur  with  him  in  raising  the  sum  of  £1900 
(subsequently  raised  by  him  and  her  on  the  security  of  the 
articles  of  agreement  of  the  5th  of  May,  1835),  by  mortgage 
of  their  respective  estates  and  interests  in  the  premises 
comprised  in  such  deed-poll ;  and  whether  there  was  not 
some  agreement  that  she  should  subsequently  further  secure 
the  mortgage  debt  then  secured  upon  Mr.  Westron's  life 
estate  and  interest  and  reversion  in  fee  in  the  premises,  by 
joining  in  a  mortgage  in  fee  of  the  said  premises  in  the 
manner  expressed  in  the  indentures  of  the  12th  and  13th 
days  of  April,  1836 ;  or  whether  Mr.  Westron  did  not,  at 
the  time  of  his  executing  the  said  deed-poll,  expect  that  his 
said  daughter  would  join  in  raising  the  said  sum  of  £l  900, 
or  some  sum  of  money,  or  in  securing  such  mortgage 
debt. 

The  passage  which  was  the  subject  of  the  second  excep- 
tion (the  first  exception  being  general)  was  as  follows : — 
^*  What  was  your  motive  or  object  in  making  the  appoint- 
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• 

ment  to  your  daughter  contained  in  the  said  deed-poll,  and      s2?^ 
in  particular  in  appointing  to  her  an  estate  tail  in  the  said 
premises,  and  in  making  such  estate  defeasible  in  the  event 
of  her  dying  under  twenty-one  as  therein  expressed  ?" 

The  third  exception  was  to  a  passage  inquiring  as  to  the 
number,  age,  and  property  of  the  other  children  of  the  mar- 
riage. The  fourth  exception  related  to  an  inquiry  as  to 
conversations  with  the  daughter  relative  to  the  appointment, 
raising  the  money,  &c. 

The  following  passages,  which  were  preceded  by  an  in* 
quiry  as  to  who  was  the  solicitor  or  solicitors  employed  by 
the  vendor  in  and  about  the  preparation  of  the  deed-poll, 
articles  of  agreement,  and  mortgage,  formed  the  ground  of 
the  fiflh  and  sixth  exceptions : — **  Did  not  any,  and  what 
letters  or  correspondence,  pass  between  you  and  such  soli- 
citor and  solicitors  relative  to  such  appointment,  articles  of 
agreement,  and  indentures  of  mortgage,  respectively  ?  If 
yea,  what  was  the  purport  and  effect  of  such  letters  and 
correspondence  as  you  know  or  believe,  and  are  or  is  such 
letters  or  correspondence  now  in  your  possession  or  power  ? 
If  yea,  produce  the  same ;  if  not,  declare  what  has  become 
of,  and  when  last  you  saw  or  heard  of  the  same.  What 
conversation  or  conversations  passed  between  you  and  such 
solicitor  or  solicitors  relative  to  the  said  appointment, 
articles  of  agreement,  and  indentures  of  mortgage,  respec- 
tively ?  Did  not  you  or  your  said  solicitor  or  solicitors,  by 
your  order,  lay  or  cause  to  be  laid  before  Mr.  Jacob  Phil- 
lips, and  whether  or  not  before  Mr.  Preston,  or  some  other 
gentleman  or  gentlemen,  as  counsel  respectively,  some,  and 
what  case  or  cases,  statement  or  statements,  or  instructions 
relative  to  the  appointment  contained  in  the  said  deed-poll, 
or  to  the  security  effected  by  the  said  articles  of  agreement, 
and  indentures  of  mortgage  respectively,  or  to  any  other 
matter  or  thing  consequential  upon,  or  incidental  thereto ; 
and  whether  or  not  the  drafts  of  the  said  instruments  re- 
spectively ?    If  yea,  what  has  become  of  such  case  or  cases. 
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1846.  and  of  the  drafts  thereof  respectively^  and  of  such  drafts  of 
the  said  instruments  as  aforesaid  respectively  ?  If  the  same 
is  or  are  in  your  possession  or  power,  produce  the  same ;  if 
not,  declare  what  has  become  thereof  respectively,  and 
when  last  you  saw  or  heard  of  the  same,  and  what  was  the 
date  or  dates,  and  the  purport  and  effect  thereof,  accord- 
ing to  the  best  of  your  remembrance,  recollection,  and 
beUef." 

The  seventh  exception  was  to  an  inquiry  relative  to  a 
statement  alleged  to  have  been  made  by  Mr.  Westron's 
counsel  before  the  Master,  to  the  effect  that  opinions  had 
been  taken  upon  the  validity  of  the  appointment ;  and  to 
a  suggestion  that  such  statement  had  been  made  in  conse- 
quence of  instructions  received  from  Mr.  Westron  or  his 
solicitors.  The  eighth  exception  related  to  an  inquiry  as 
to  communications  between  the  vendor  and  the  solicitors 
who  prepared  the  appointment,  since  the  execution  of  the 
deeds  relating  thereto,  and  the  opinions  taken  thereon. 
The  ninth  exception  was  to  an  inquiry  as  to  the  bills  of 
costs  of  the  solicitor  who  prepared  the  deeds  of  appoint- 
ment»  &c 

The  exceptions  coming  on  for  hearing,  the  second,  third, 
and  fourth  were  disposed  of  in  the  first  instance. 

Mr.  Rtusell  and  Mr.  fV.  Rudally  for  the  exceptions. 

Mr.  Swanstan  and  Mr.  Belt,  contrh. 

The  case  of  Flight  v.  Robinson  (a)  was  referred  to. 

The  Vtce^ChancelloTy  in  disposing  of  the  second  ex- 
ception, observed  that  the  question  had  arisen  in  settling 
interrogatories  in  the  Master's  office  between  vendor  and 
purchaser  upon  a  question  of  title.     It  was  unnecessary 

(a)  8  Bear.  22. 
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to  say  how  the  matter  would  have  stood  if  the  question  ^  ^^^' 
to  which  objection  had  been  made  had  related  to  a  particu- 
lar agreement,  or  particular  conversation.  The  question 
being  asked  when  and  where  it  was,  and  in  the  shape  in 
which  it  was,  his  Honor  was  of  opinion  that  the  vendor 
ought  not  to  be  required  to  answer  it,  in  the  present  stage 
of  the  case  at  least. 

The  third  and  fourth  exceptions  were  overruled. 

On  a  subsequent  day  the  remsdning  exceptions  came  on       ^^'  9<** 
for  argument. 

IVIr.  Swanston  and  Mr.  Belt,  in  opposition  to  the  fifth  ex- 
ception.— The  case  of  Flight  v.  Robinson  {a)  decides  that 
conmiunications  between  attorney  and  client,  or  counsel  and 
client,  anterior  to  the  suit,  and  without  reference  to  it,  are 
not  privileged.  [The  Vice- Chancellor. — Is  that  doctrine 
consistent  with  Herring  v.  Clobery  (i),  and  Cromack  v. 
Heathcote  (c)  ?]  In  those  cases  it  seems  to  have  been  con- 
sidered that  all  professional  communications  between  attor- 
ney and  client  are  privileged.  But  supposing  the  attorney 
can  insist  on  the  privilege  to  that  extent  for  the  benefit  of 
his  client,  does  it  follow  that  the  client  himself  has  the  same 
right  ?  We  submit  that  the  privilege  of  the  two  are  not 
co-extensive ;  and  that  the  client  must  disclose  communica- 
tions made  to  his  attorney,  unless  they  have  been  made  in 
contemplation  of  or  pending  a  suit :  Preston  v.  Carr  ((/), 
Lard  JVahingham  v.  Goodricke  {e\  Greenlaw  v.  King  (/). 
It  is  as  right  that  the  client  should  confess  what  he  knows 
(whether  he  has  communicated  it  to  his  solicitor  or  not),  as 
that  he  should  confess  any  other  part  of  the  case.  Besides, 
there  is  a  great  difference  between  a  man's  own  statement 

(o)  8  Beay.  22.  {d)  1  You.  &  J.  175. 

(6)  1  Phill.  91.  («)  3  Hare,  122. 

(c)  2  Brod.  &  Bing.  4.  (/)  1  Beav.  137. 

VOL.  I.  C  D.  G.  8. 
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2f^^      and  that  of  his  solicitor^  who  may  not  state  the  matter  with 
exactness. 

The  Vtce-ChaTieeUar,  at  the  dose  of  this  argument,  ex- 
pressed his  opinion  to  be  then  in  favour  of  the  exception, 
but  reserved  judgment  generally. 

Mr.  Swanston  and  Mr.  Belt  then  argued  against  the  sixth 
exception,  that,  as  the  cases  and  opinions  inquired  after  had 
not  been  laid  before  counsel  in  contemplation  of  or  pending 
the  suit,  they  were  not  privil^ed :  Hughes  v.  Biddulph  (a), 
Radcliffe  v.  Fursman  (i),  Bolton  v.  Corporation  of  Liver- 
pool (c),  Nias  V.  Northern  and  Eastern  Railway  Company  (d)y 
Knight  v.  Marquess  of  Waterford{e)i  Storey  v.  Lord  George 
Lennox  (f),  Richards  v.  Jaeson  (^). 

Die.  22nd,  The  Vice-Chancellor. — Since  the  argument  upon  the 

exceptions  in  this  cause,  I  have  considered  not  merely  those 
on  which  I  did  not,  but  those  also  on  which  I  did,  express 
an  opinion. 

The  argument  touched,  indeed  more  than  touched,  a 
general  question  of  some  importance,  the  question,  namely, 
of  the  liability  to  compulsory  disclosure,  or  exemption  from 
disclosure,  of  confidential  communications  made  to  a  solici- 
tor professionally,  or  to  a  counsel  professionally,  where  the 
communications  related  to  rights  of  property  merely, — were 
made  by  an  individual  not  under  any  fiduciary  obligation,  nor 
having  a  commimity  of  right  or  of  interest  with  any  other 
person, — were  made  merely  on  the  behalf  of  the  consulting 
person  singly,  and  were  not  made  during  a  suit,  during  a 
dispute,  or  after  the  threat  of  a  suit ;  the  disclosure  being 
sought  adversely,  not  from  the  solicitor  or  counsel,  but 

(a)  4  Russ.  190.  (d)  3  Myl.  &  Cr.  355. 

(b)  2  Bro.  P.  C.  514,  Torn!.  (e)  2  You.  &  ColL  22. 

ed.  If)  1  Myl.  &  Cr.  525,  685. 

(c)  1  Myl.  &  K.  8a  (g)  18  Ves.  472. 
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firom  the  consulting  person  himself.  Among  the  authorities  ^1846. 
mentioned  with  reference  to  this  question  were  BadcUffe  v. 
Fursnum,  in  the  House  of  Lords,  and  Richards  v.  Jacsan, 
before  Lord  jE7€i!em*  These  two  authorities  were  contended  to 
have  established  or  recognised  the  liability  of  the  consulting 
party  to  eompultory  disclosure  in  a  state  of  circumstances 
such  in  all  respects  as  that  which  I  have  mentioned.  If 
this  is  so^  the  liability  must  of  course  be  taken  to  exist ;  but 
I  must  say  that  I  am  not  nor  have  ever  been  satisfied  that 
the  two  decisions  were,  as  to  the  former  by  the  House  of 
Lords,  (M:  as  to  the  latter  by  Lord  Hldon,'  intended  to  esta- 
liisk  or  recognise  such  a  liability  in  such  cnreumstances. 

Upon  them,  considering  what  the  argument  has  been,  it 
is,  though  perhaps  not  necessary,  not,  I  think,  quite  out  of 
{dace,  that  I  should  on  the  present  occasion  make  some 
remarks,  not  forgetting  that  one  is,  for  what  it  intended  to^ 
decide,  ooncIusiTe,  and  the  other,  fi^r  what  it  intended  to 
dedde,  all  but  conckiBive.  Listances  may  without  much 
difficulty  be  suggested  of  persons  consulting  solicitors  or 
laying  cases  before  counsel  upon  particular  subjects  being  so 
dreumstasced,  being  in  such  positions  with  respect  to  those 
subject^  as  to  be  disabled  (whatever  their  secret  views  or 
private  intentions)  from  saying  that  they  did  so  on  their 
own  behalf  solely,  or  on  account  of  their  own  interests 
merely.  Is  it  improbable  that  the  House  of  Lords,  in  de- 
ciding Badcliffe  v.  Fursman,  considered  Mr.  Raddiffe  as  in 
such  a  situation  with  r^ard  to  the  case  of  the  contents  6£ 
whidi  he  demurred  to  the  discovery?  Nothing  turns  [»x)- 
bably,  as  far  as  the  House  of  Lords  is  concerned,  on  that 
part  of  L<»d  King^s  decision  which  was  in  favour  of  Mr. 
Badcliffe,  for  there  was  not  a  cross  appeal  He  was  trustee 
of  the  bonds  for  the  respcmdent,  and  was,  as  his  mother's 
ezecot<Nry  the  trustee  of  the  term  by  which  the  money,  if 
any,  due  on  the  bonds,  was  securedb^  The  point  decided 
having  been  decided  on  a  demurrer,  is  it  too  much  to  say 
that  the  right  inference  firom  the  statements  in  the  bill 

c2 
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1846.  ^  wa8>  that  the  case  stated  for  the  opinion  of  counsel  was  one  as 
to  which  it  was  not  competent  to  the  appellant  to  contend 
that  it  had  been  stated  on  his  own  behalf  alone  or  on 
account  of  his  own  interest  alone  ?  The  question  alleged  to 
have  been  put  to  the  counsel  seems  to  have  been  as  to  the 
respondent's  right, — seems  to  have  been  in  effect  whether  the 
appellant,  as  her  trustee,  had  for  her  benefit  a  valid  claim 
against  himself  in  his  private  right.  Much  stress  ought,  I 
agree,  not  to  be  laid  on  the  reasons  to  be  found  in  appeal 
papers, — they  may  serve  to  shew,  however,  what  probably 
were  the  points  argued,  and  in  this  instance  one  of  the  re- 
spondent's reasons  was  thus :  **  For  that  the  statement  of 
the  said  case  was  in  an  affair  wherein  the  appellant  was  not 
merely  concerned  in  his  own  right,  but  was  and  still  is  a 
trustee  for  the  respondent  of  the  said  bonds,  and  a  trustee 
of  the  estates  which  are  liable  to  pay  the  same."  The 
respondent's  appeal  case,  1  may  observe  too  in  passing, 
contains  this  remark :  ^'  Note,  the  bill  nowhere  requires 
any  discovery  of  the  coimsel's  opinion." 

To  this  appeal,  Lord  Hardwiche,  who  had  been  one  of 
Mr.  Badcliffe's  counsel,  referred,  as  we  know,  in  Stanhope  v. 
Roberts  (a),  where,  independently  of  the  submission  of  the 
defendant,  who  had  a  double  character,  the  plaintiff  had  or 
may  have  had  a  common  right  and  interest  in  the  drafl  or- 
dered to  be  produced.  The  report  in  Atkyns  certainly  does 
not  induce  me  to  take  a  view  of  Radcliffe  v.  Fursrnan 
different  from  that  which  I  should  otherwise  have  taken. 
With  regard  to  Richards  v.  Jacson  (b),  Mr.  Vesejfs  report 
does  not  notice  the  argument  or  mention  any  one  counsel 
concerned  in  it,  and  the  judgment  ascribed  to  Lord  Eldon  is 
given  ex  relatione; — it  is  not  said  of  whom.  I  am  unable, 
therefore,  to  read  it  with  that  trust  in  its  correctness  with 
which  in  general  this  estimable  and  valuable  reporter's  ac- 
counts of  Lord  EUon^s  judgments  are  justly  read.     Nor 

(a)  2  Atk.  214.  (h)  18  Ves.  472. 
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certainly  am  I  satisfied  that  his  Lordship  treated  or  under-  ^1840. 
stood  the  decision  of  the  House  of  Lords  in  RadcUffe  v. 
Furgmafiy  as  recognising  or  establishing  the  proposition  that 
if  a  man,  with  relation  to  his  own  private  interests  merely, 
upon  a  point  on  which  he  owes  not  any  fiduciary  duty  to 
another,  lays  a  statement  before  counsel  for  his  advice  pro- 
fessionally, he  may  be  compelled  afterwards  to  disclose  it  if 
there  was  at  the  time  neither  suit  nor  dispute  existing. 

Certainly,  the  demiurer  in  Richards  v.  Jacson  was  over- 
ruled, though  the  order  was  not,  I  believe,  drawn  up.  The 
cause,  as  I  am  informed,  was,  after  exceptions  taken  to  the 
answer,  settled  by  arrangement.  The  brief  held  by  Sir 
Samuel  RomiUyy  the  defendant's  leading  counsel,  has  been 
lent  me  by  the  solicitors  who  instructed  him,  and  it  appears 
to  state  the  bill  and  the  demurrer  and  answer  with  sufficient 
fulness. 

The  demiurer  was  in  these  terms : — "  The  defendants,  by 
protestation,  not  confessing  or  acknowledging  all  or  any  of 
the  matters  in  plaintiff's  sjdd  bill,  the  discovery  of  which  is 
hereafter  demurred  to,  to  be  true,  in  such  sort,  manner,  and 
form  as  the  same  are  thereby  set  forth  and  alleged,  as  to 
such  part  and  so  much  of  the  said  bill  as  seeks  the  defend- 
ants to  discover  and  set  forth  whether  there  are  not  now,  or 
lately,  and  when  last  were  not  in  the  possession  or  power 
of  the  defendants,  or  either  and  which  of  them,  the  case  or 
cases  in  the  bill  mentioned,  which  such  bill  alleged  was  or 
were  laid  before  counsel  in  respect  of  the  matters  therein 
mentioned,  and  the  opinions  thereon,  or  drafts  or  copies 
thereof^  and  which  require  the  defendants  to  set  forth  a  list 
thereof,  and  to  produce  and  leave  the  same  in  the  hands  of 
their  derk  in  court  in  this  cause,  for  the  usual  purposes ; 
and  if  the  same  are  not  in  the  possession  or  power  of  the 
defendants,  or  either  of  them,  that  defendants  may  set  forth 
what  is  become  thereof,  and  in  whose  possession  or  power 
the  same  are,  or  lately  and  when  last  were,  defendants  do 
demur  in  law,  and  for  cause  of  demurrer  shew,  that  the 
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^^^;^  plaintiff  hath  not,  in  and  by  his  said  bill^  made  or  stated 
such  a  oaae  as  doth  or  ought  to  entitle  him  to  any  such  dis- 
coTcry  as  aforesaid  from  or  against  the  defendants,  or  either 
of  them ;  and  humUy  demand  the  judgment  of  this  Court 
whether  they  ought  to  be  compelled  to  make  any  further  or 
other  answw  than  as  aforesaid  to  such  part  of  the  said  bill 
as  they  have  so  demurred  unto." 

Now>  it  is  remarkable  that  the  bill  contains  the  following 
passages  not  covered  by  the  demurrer : — ^^  And  the  said 
William  Massey  caused  some  case  or  cases  to  be  prepared 
and  laid  before  some  counsel  for  his  or  their  opinion  as  to 
his  proceedings  against  plaintiff  toudiing  the  aaid  accounts, 
in  which  he  stated  the  several  matter  which  had  taken 
place  between  him  sad  the  plaintiff,  and  the  dealings  and 
transactions  between  them,  and  the  msmner  in  which  the 
said  co-partnership  business  had  been  conducted ;  and  the 
preteoaded  errors  in  such  accounts^  or  many  of  suph  matters. 
And  the  said  William  Massey  was  advised  that  he  could 
not  impeach  sud  settled  accounts,  and  he  therefore  never 
attempted  so  to  do;  but  the  said  William  Massey  being 
now  dead,  whereby  the  plaintiff  is  unable  to  obtain  from 
him  a  full  discovery  oif  the  said  pretended  errors,  the  said 
Roger  Jacson  and  Philip  Humberstone  have  filed  such  bill 
against  the  plaintiff  as  aforesaid,  and  have  replied  to  the 
answers  of  plaintiff,  and  are  proeeeding  to  the  hearing  of 
the  sud  cause ;  and  there  are,  or  lately  were,  in  the  posses- 
ion or  power  of  the  said  fioger  Jacson  and  Philip  Hum- 
berstone, or  one  of  them,  the  books  of  aeoounts  of  the  said 
co-partnership  between  the  jdaintiff  and  the  said  William 
Massey,  and  various  other  books,  accounts,  books  of  ac- 
count, letters,  copies  of  letters,  papers  and  writings,  relating 
to  the  dealings  and  tiansaetions  between  the  plaintiff  and 
the  said  William  Massey,  and  to  the  other  matters  aforesaid, 
and  particulariy  to  the  examination  which  was  made  by  or 
imder  the  direction  of  the  said  William  Massey,  of  the  ac- 
oounts  of  the  said  co-partnership,  about  or  after  the  said 
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montiis  of  June  or  July,  1794,  and  the  supposed  errors  1B46. 
whidi  were  above  pointed  out,  and  lists  or  accounts  of  sudi 
erroFB  which  were  then  made  out,  or  drafU  or  copies  there- 
of, and  the  case  or  cases  which  was  or  were  laid  before 
counsel  in  req>ect  thereof,  and  the  opinions  thereon,  or 
drafts,  or  copies  thereof,  but  said  defendants  refuse  to  pro- 
duce the  same,  or  to  set  forth  what  has  become  thereof; 
and  they  have  lately  burned  or  destroyed  many  of  them ; 
and  they  know  who  were  the  persons  who  were  employed 
by  the  said  WMliam  Massey  to  examine  the  said  accounts, 
and  who  can  testify  many  things  rdating  thereto,  but  they 
refuse  to  set  forth  their  names  and  places  of  abode." 

And  the  bUl  contains  these  questions : — ^*  Whether  the 
said  Wilfiam  Massey  dad  not  cause  some  and  what  cases 
to  be  prepared  mad  laid  before  some  and  what  counsel, 
for  his  or  their  opinion  as  to  his  proceedings  against  the 
jdaintiff  toudiing  the  ^ud  accounts ;  and  whether  he  did 
not  state  such  several  matters  whidi  had  taken  place  be- 
tween him  and  the  said  plaintiff,  and  the  dealings  and  trans- 
actions between  them,  and  the  manner  in  which  the  said  co- 
partnerdiip  business  had  been  conducted,  and  the  pretended 
errors  in  the  said  accounts,  or  many  of  such  matters ;  and 
whether  the  said  William  Massey  was  advised  that  he  could 
not  impeach  the  said  settled  accounts ;  and  whether  he  ever, 
and  when,  attempted  to  do  so,''  and  so  on. 

I  give  no  opinion  whether,  as  the  rules  and  course  of  the 
Court  wece  then  understood,  the  demurrer  was  or  was  not 
in  effect  overruled  by  what  the  defendants  had  thus  sub- 
mitted to  answer.  They  had  submitted  to  answer  whether 
Massey  did  not  cause  some  and  what  cases,  &c. 

But  passing  by  any  such  consideration,  we  must  remem- 
ber that  Massey  had  been  the  plaintiff's  partner,  and  that 
the  case  laid  before  counsel  related  to  partnership  transac- 
iians  and  the  partnership  accounts.  Now,  a  partnership  and 
the  mutual  duties  of  partners  continue  to  subsist  for  some 
purposes  after  a  dissolution,  and  perhaps  (of  course  I  do  not 
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1846.  ^  assert  it,  but  perhaps)  Lord  Eldon  thought  it  impossible  for 
those  who  represented  Massey  to  be  heard  to  say  that  a 
case  laid  by  him  before  counsel  on  such  a  subject  was  on 
his  sole  behalf^  distinctly  and  separately  from  Kichards. 
The  ground  upon  which  his  Lordship,  in  the  case  of  the 
Attorney-General  v.  Berkeley  {a),  in  1820,  directed  the  pro- 
duction of  an  opinion  of  counsel,  is,  in  this  point  of  view, 
striking,  when  the  language  of  the  answer  as  given  in  the 
report  is  considered. 

I£y  in  Radcliffe  v.  Fursman  and  Richards  v.  Jacson^ 
there  were  facts  or  stated  facts  sufficient  to  deprive  Mr. 
Baddiffe  in  one  instance,  and  Mr.  Massey  in  the  other, 
of  the  right  to  say,  for  any  effectual  purpose,  that  he  con- 
sulted counsel,  upon  the  subject  on  which  he  did  consult 
counsel,  on  his  sole  and  exclusive  behalf,  for  his  single 
and  separate  interest,  and  the  decision  of  the  House  of 
Lords  and  that  of  Lord  Eldon  may  be  viewed  as  founded 
on  that  groimd,  I  suppose,  that  they  rule  no  more  in  sub- 
stance and  effect  as  to  the  cases  there  in  question,  than  was 
in  the  Attomey-General  v.  Berkeley  decided  as  to  the 
opinion,  and  that  it  would  be  wrong  in  every  sense  to  sug- 
gest that  they  are  anomalous,  or  not  founded  on  correct  prin- 
ciples ;  and  if^  on  the  other  hand,  they  ought  to  be  viewed 
as  deciding  that  a  man  may  be  compelled  to  discover  to 
his  adversaries  a  case  as  to  which  he  is  entitled  to  say  that 
he  laid  it  before  counsel  confidentially  for  professional  ad- 
vice on  his  own  behalf  solely,  for  his  own  interest  alone,  upon 
a  subject  with  reference  to  which  he  was  not  under  any 
$duciary  obligation,  and  as  to  which  a  suit  or  dispute, 
though  not  actually  commenced  or  threatened,  was  appre- 
hended by  him  as  possible  to  be  commenced  or  arise  there- 
after, then,  from  the  plain  necessity  of  conforming  judicially 
to  the  judgments  of  the  House  of  Lords,  my  respect^  inde- 
pendent of  that  necessity,  for  their  judgments,  and  the 

(a)  2  Jac.  &  W.  291. 
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deference  and  reverence  for  Lord  Eldon,  which,  I  hope,  are      v2?12l 
not  felt  more  strongly  by  any  man  than  by  myself,    I 
must  endeavour  to  think  that  those  two  decisions  are  stiU 
not  opposed  to  any  principle  of  English  law  or  general 
jurisprudence,  though  there  will,  I  acknowledge,  be  some 

difficulty  in  the  task. 

That  cases  laid  before  counsel  on  behalf  of  a  client 
stand  upon  tiie  same  footing  as  other  professional  commu- 
nications from  the  client  to  the  counsel  and  solicitor,  or 
to  either  of  them,  may,  I  suppose,  be  assumed;  and 
that,  as  far  as  any  discovery  by  the  solicitor  or  counsel 
is  concerned,  the  question  of  the  existence  or  non*ex* 
istence  of  any  suit,  claim,  or  dispute,  is  immaterial,  the 
law  providing  for  the  client's  protection  in  each  state  of 
circumstances,  and  in  each  equally,  is,  I  suppose,  not  a 
disputable  point.  I  suppose  Cromack  v.  Heathcate{a)  to 
be  now  universally  acceded  to,  and  the  doctrine  of  this 
Court  to  have  been  correctly  stated  by  Lord  Lyndhursty  in 
Herring  v.  Clobery  (6),  when  he  said,  "  I  lay  down  this  rule 
with  reference  to  this  cause,  that,  where  an  attorney  is  em- 
ployed by  a  client  professionally  to  transact  professional 
business,  all  the  communications  that  pass  between  the 
client  and  the  attorney  in  the  course  and  for  the  purpose 
of  that  business  are  privileged  communications,  and  that 
the  privil^e  is  the  privilege  of  the  client  and  not  of  the 
attorney." 

This  I  take  to  be  not  a  peculiar,  but  a  general  rule  of 
jurisprudence.  The  civil  law,  indeed,  considered  the  advo- 
cate and  client  so  identified  or  boimd  together,  that  the 
advocate  was,  I  believe,  generally  not  allowed  to  be  a  wit- 
ness for  the  client.  "  Ne  patroni  in  causdy  cut  patrocinium 
prcutiterunty  testimonium  dicant^  says  the  Digest  (c).  An 
old  jurist,  indeed,  appears  to  have  thought,  that,  by  put- 
Co)  2  Brod.  &  Bing.  4.  {h)  1  Phill.  91. 
(c)  Dig.  lib.  22,  tiU  5, 1.  25. 
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1846.  ting  an  advocate  to  the  torture,  he  might  be  made  a  good 
witneas  for  his  client;  but  this  seems  not  to  have  met  with 
general  iq>probation.  Professors  of  the  law  probably  weoe 
not  disposed  to  encourage  the  dogma  practically.  Voet  puts 
the  communications  between  a  client  and  an  advocate  on  the 
footing  of  those  between  a  penitent  and  his  priest  He 
says :  '*  Nan  eHam  advocatus  aut  prsctcraior  in  ed  eaugd, 
cut  patrocimum  pnBstitit  aut  procurationem^  idoneus  testis  sst, 
sice  pro  eliente  sive  contra  eum  producaiur;  saltern  nan  ad  ul, 
ut  pandere  cogeretur  ea,  qwB  non  aliunde  quam  ex  revelatiane 
chewtisj  comperta  habet :  eo  modoy  quo,  et  sacerdoti  rendare  ea 
qtUB  ex  auriculari  dididt  confessume,  nefas  est.^ 

Now>  whether  laying  or  not  lajring  stress  on  the  observa- 
tions made  by  the  late  Lord  Chief  Baron  in  Knight  v.  Lord 
fFaterford  (a)y — observaticms,  I  need  not  say,  well  wordiy 
of  attention, — I  confess  myself  at  a  loss  to  perceive  any 
substantial  difference  in  point  of  reason,  or  principle,  or 
convenience,  between  the  liability  of  the  client  and  that 
of  his  counsel  or  solicitor  to  disclose  the  dienfs  com- 
munications  made  in  confidence  professionally  to  either. 
True,  the  client  is  or  may  be  compellable  to  disclose  all 
that,  before  he  eonsuited  the  counsel  or  solicitor,  he  knew, 
beUeved,  or  had  seen  or  heard ;  but  the  question  is  not,  1 1^ 
prehend,  one  as  to  the  greater  or  less  probaUlity -of  more  or 
less  damage.  The  question  is,  I  suppose,  one  of  principle, 
— one  that  ought  to  be  decided  according  to  certain  rules  of 
jurisprudence ;  nor  is  the  exemption  of  the  solicitor  or  coun- 
sel from  ccHnpulsory  discovery  confined  to  advice  given  or 
opinions  stated.  It  extends  to  facts  communicated  by  the 
client.  Lord  JSUIofi  has  said  (A):  ^^  The  case  might  easily  be 
put,  that  a  most  honest  man,  so  changii^  his  situation, 
might  communicate  a  fisict,  appearing  to  him  to  have  no 
connection  with  the  case,  and  yet  the  whole  title  of  his 
former  client  might  depend   on  it      Though   Sir  John 

(a)  2  Y.  &  C.  40,  41.  (ft)  19  Ves.  207. 
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Strangers  c^inion  was,  that  an  attorney  might,  If  he  pleased,  ^"^^46. 
give  eTidence  of  his  client's  aeerets,  I  take  it  to  be  clear, 
that  no  CJourt  would  permit  him  to  give  such  evidence,  or 
woidd  have  any  difficulty,  if  a  aolicitor,  voluntarily  chang- 
ing lua  flitaataon,  -wm,  in  his  new  dbaracter,  proceeding  to 
eoBunnnicate  a  material  fact  A  short  way  of  preventing 
faim  would  be  by  striking  him  off  the  rolL'' 

But  as  to  damage :  a  man,  having  laid  a  case  before  coun- 
sel, may  die,  leaving  all  the  rest  of  mankind  ignorant  of  a 
blot  on  his  title  stated  in  the  case,  and  not  discoverable  by 
any  oliher  means.  The  whole  fortnnea  of  his  family  may 
torn  on  the  qoesiion  whether  the  ease  shall  be  discovered, 
may  be  subverted  by  its  discovery. 

Again,  the  client  is  certunly  ex^npted  from  liability  to 
discover  conununicatioiis  between  himsdf  and  his  counsel 
or  aofieitor  after  litigation  commenced,  or  after  the  com- 
meoc^nent  of  a  dispute  ending  in  litigation ;  at  least,  if 
they  relate  to  the  dispute  or  matter  in  dispute.  Upon 
this  I  need  scareely  refer  to  a  class  of  authorities  to  which 
Hughes  v.  Biddvdph  (a),  Niaa  v.  Northern  and  Eastern  RaiU 
wag  Compa!ny{b\  before  the  present  Lord  Chancellor  in  his 
former  ChancdUorsbip,  and  Holmes  v.  Baddeley  (c),  decided 
by  Lord  LyndhurBty  bdong. 

But  what,  for  the  piurpose  of  discovery,  is  the  distinction 
in  point  of  reason^  or  principle,  or  justice,  or  convenience, 
between  such  communications  and  those  which  differ  from 
them  only  in  this,  that  they  precede  instead  of  following 
the  actual  arising,  not  of  a  cause  for  dispute,  but  of  a  dis- 
pute, I  have  never  hitherto  been  able  to  perceive. 

A  man  is  in  possession  of  an  estate  as  owner,  he  is  not 
under  any  fiduciary  obligation,  he  finds  a  flaw,  or  a  sup- 
posed flaw,  in  his  title,  which  It  is  not,  in  point  of  law  or 
equ^,  his  duty  to  disclose  to  any  person ;  he  believes  that 
the  flaw  or  supposed  defect  is  not  known  to  the  only  per- 

(a)  4  Buas.  190.         (6)  3  Myl.  &  Cr.  355.        (c)  1  PhiD.  476. 
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6on>  who^  if  it  is  a  defect^  is  entitled  to  take  advantage  of  it, 
but  that  this  person  may  probably  or  possibly  soon  hear  of  it, 
and  then  institute  a  suit  or  make  a  claim.  Under  this  ap- 
prehension he  consults  a  solicitor,  and,  through  the  solicitor, 
lays  a  case  before  counsel  on  the  subject,  and  receives  his 
opinion.  Some  time  afterwards  the  apprehended  adversary 
becomes  an  actual  adversary,  for,  coming  to  the  knowledge  of 
the  defect  or  supposed  flaw  in  the  title,  he  makes  a  dmm, 
and  after  a  preliminary  correspondence,  commences  a  suit  in 
equity  to  enforce  it :  but  between  the  commencement  of 
the  correspondence  and  the  actual  institution  of  the  suit 
the  man  in  possession  again  consults  a  solicitor,  and  through 
him  again  lays  a  case  before  counsel. 

According  to  the  respondent's  argument  before  me  on 
this  occasion,  the  defendant,  in  the  instance  that  I  have  sup- 
posed, is  as  clearly  bound  to  disclose  tiie  first  consultation 
and  the  first  case,  as  he  is  clearly  exempted  from  discover- 
ing the  second  consultation,  and  the  second  case.  I  have, 
I  repeat,  yet  to  learn,  that  such  a  distinction  has  any 
foundation  in  reason  or  convenience. 

The  discovery  and  vindication  and  establishment  of  truth 
are  main  purposes  certainly  of  the  existence  of  courts  of 
justice ;  still,  for  the  obtaining  of  these  objects,  which,  how- 
ever valuable  and  important,  cannot  be  usefully  pursued 
without  moderation,  cannot  be  either  usefully  or  credit- 
ably pursued  unfairly  or  gained  by  unfair  means,  not  every 
channel  is  or  ought  to  be  open  to  them.  The  practical 
inefiicacy  of  torture  is  not,  I  suppose,  the  most  weighty  ob- 
jection to  that  mode  of  examination,  nor  probably  would 
the  purpose  of  the  mere  disclosure  of  truth  have  been 
otherwise  than  advanced  by  a  refusal  on  the  part  of  the 
Lord  Chancellor  in  1815  to  act  against  the  solicitor,  who, 
in  the  cause  between  Lord  Cholmondeley  and  Lord  Clinton^ 
had  acted  or  proposed  to  act  in  the  manner  which  Lord 
Eldon  thought  it  right  to  prohibit  Truth,  like  all  other 
good  things,  may  be  loved  unwisely— may  be  pursued  too 
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keenly — ^may  coet  too  much.  And  surely  the  meanness  1845. 
and  the  mischief  of  prying  into  a  man's  confidential  con- 
soltationB  with  his  legal  adviser,  the  general  evil  of  infusing 
reserve  and  dissimulation,  uneasiness,  and  suspicion,  and 
fear,  into  those  communications  which  must  take  place,  and 
which,  unless  in  a  condition  of  perfect  security,  must  take 
place  uselessly  or  worse,  are  too  great  a  price  to  pay  for 
truth  itself. 

However,  I  need  not  say  that  if  any  rule  has  been  esta- 
blished by  a  decision  of  the  House  of  Lords,  or  by  a  series 
of  decisions  in  the  Court  of  Chancery,  that  rule  I  have  not 
the  least  intention  or  notion  of  contravening  or  infringing. 

Upon  the  present  occasion,  my  view  of  the  right  course 
to  be  taken  is  to  direct  in  effect,  not  that  any  of  the  inter- 
rogatories should  not  be  answered  at  all,  but  that  some  of 
them  diould  not  be  answered  now. 

The  dispute  here  is  not  with  a  witness,  and,  being  with  a 
party,  is  not  upon  the  validity  or  invalidity  of  a  plea  or 
demurrer,  or  upon  the  sufficiency  or  insufficiency  of  an  an- 
swer or  examination,  or  upon  a  question  in  the  ordinary 
form,  whether  a  defendant  shall  be  ordered  to  produce  a 
document  in  his  possession  or  power.  The  contest  is  in 
the  blaster's  office,  between  a  vendor  and  purchaser.  It 
must  be  borne  in  mind  that  the  discovery  sought  is  of  mat- 
ters anterior  to  the  contract,  and  concerns  the  question  of 
title  only ;  and  that,  in  order  to  obtain  the  production  upon 
oath  by  the  vendor  (the  exceptant)  of  such  documents  as 
he  ought  to  produce,  it  may  well  be  that  not  a  single  in- 
terrogatory may  be  necessary.  And  my  opinion  is,  that, 
as  to  some  portions  at  least  of  the  interrogatories  before 
me,  it  is  only  upon  a  special  case,  if  at  all,  that,  as  between 
parties  standing  in  the  relative  positions  and  in  the  circum- 
stances in  which  the  parties  here  stand,  they  ought  to  be 
allowed.  But  I  am  not  aware  of  any  such  special  case 
having  yet  been  made. 

Id  an  early  year  of  my  professional  life,  I  had  to  support 
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1846.  before  Mr.  Harvey y  a  Master  of  great  knowledge  and  expe- 
rience, a  set  of  interrogat(»ie8  for  the  examination  in  his 
office  of  a  party  (not  a  witness),  which  were  relevant  cer- 
tainly, but  special ;  Mr.  Harvey  decided  not  to  approve 
of  them  in  that  stage  at  least,  because,  though  they  were 
relevant,  and  might  thereafter  appear  proper  on  a  spedal 
case  being  made,  a  special  case  had  not  then  been  made  for 
their  reception.  I  urged  that,  in  a  bill  raising  the  issues 
which  were  before  him  (a  bill  not  supported  by  oadi),  lihere 
might  properly  be  contained  statements  upon  whidk*  there 
might  correctly  be  founded  interrogatories  in  the  bitt  to  ike 
same  effect  as  those  before  him,  and  that  they  mu£^  be  aflh 
swered.  Mr.  Harvey  agreed  to  that,  but  said  that)  wheAer 
theoretically  the  analogy  was  perfect  oi^  imperfect^  it  was 
not  recognii9ed  by  the  practice  of  the  Master's  office,  and  he 
cut  the  interrogatories  down  to  a  very  simple  and  meagre 
form.  I  thought  this  at  the  time  sufficiently  rig^d,  but  it 
was,  I  believe,  submitted  to. 

It  may  be  suggested  that,  if  this  is  a  right  rule,  I  ought 
to  aUow  all  the  exceptions.  I  am  not  quite  sure  that  this  is 
notso.  But  my  error  so  far,  if  any,  wiU,  I  think,  be  harm- 
less certainly,  and  I  am  content  to  bear  my  valued  frien^ 
Mr.  Lytwh,  company  for  a  certain  distance,  not  forgetting^ 
when  I  part  fix>m  him,  tiiat  he  is  a  person  whose  judgment 
of  the  right  way  is  as  likely  to  be  correct  as  mine. 

I  consider  that  the  right  order  will  be  to  pass  over  the 
first  exception,  to  overrule  the  third  a^  fourth,  and  to 
allow  the  rest,  but  to  allow  them,  expressly,  without  preju- 
dice to  any  proceedings  that  may  be  taken  beforo  the 
Master  under  that  part  of  the  order  of  the  22nd  of  Decem- 
ber, 1845,  which  directs  the  exceptant  and  all  other  parties 
to  produce  beforo  the  Master,  upon  oath,  all  deeds,  books, 
papers,  and  writings  in  their  custody  or  power  relating  to 
the  matters  in  the  order  mentioned,  as  the  Master  shall  di- 
rect ;  and  without  prejudice  to  the  question,  whetiier,  after 
that  part  of  the  order  shall  have  been  fully  proceeded  upon. 
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and  after  Mr.  Weetron  shall  have  answered  the  present  1846. 
interrogatories  so  far  as  the  Court  does  not  decide  that 
they  are  not  now  to  be  answered,  fresh  interrogatories  shall 
be  administered  to  him,  comprising  the  whole  or  any  part 
of  the  matters  which  the  Court  directs  not  at  present  to 
stand  in  the  interrogatories.  I  think  that  the  deposit 
should  be  returned  to  the  exceptant  without  prejudice  to 
any  question^  and  that  the  consideration  of  each  party's 
costs  of  the  exceptions  should  be  reserved.  My  decision^ 
therefore,  is  only  (I  repeat)  that  certain  passages  b30q  not 
now  to  be  in  the  interrogatories,  leaving  open  and  untouched 
the  question  whether,  hereafter,  the  exceptant  may  not  be 
liable  to  have  passages  of  a  similar  import  inserted  in  ftiture 
interrogatories  for  his  examination. 

In  conclusion,  I  may  perhaps  be  permitted  to  observe 
that  having,  while  considering  these  exceptions,  as  well  as 
before,  for  the  purpose  of  a  very  different  case.  Combe  v. 
The  City  qfLanden{a)y  looked  at  many,  if  not  all,  of  the 
judicial  opinions  that  are  reported  as  having,  from  time  to 
time,  during  the  last  twenty-five  years,  been  pronounced  in 
our  courts  of  equity  as  to  the  circumstances  in  which,  and 
the  extent  to  which,  a  suitor  can  enforce  against  his  adver- 
sary a  discovery  of  documents,  I  was  then  and  have  now  been 
much  struck  with  their  number  and  variety.  This  aliarum 
super  alias  acervatarttm  sententiarum  cumulus^  during  a 
period  at  once  so  short  and  so  modem,  is  remarkable,  surely, 
when  the  natiure  and  character  of  the  subject  are  con- 
ddered  in  connection  with  the  length  of  time  during  which 
a  system  of  equitable  jiuisprudence  has  been  established  in 
this  country. 

(a)  1  Y.  &  C.  C.  C.  031. 
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1840. 

Nov.  16M,  Naylob  v.  South  Devon  Railway  Company. 

nth. 

Conrtmctkm  of  AjY  the  35th  section  of  the  statute  by  which  the  South 
to'SrSrWtwe  Devon  Railway  Company  is  constituted,  it  is  enacted  that 
^^J^*^^  ^^  the  directors  may,  until  the  completion  and  opening  of  the 
which  the  calli  railway,  pay  interest  not  exceeding  £5  per  cent,  per  annum 
paid  np.  on  every  share  from  the  day  of  payment  of  the  calls ;  such 

interest  to  accrue  and  be  paid  at  such  times  and  places 
as  the  directors  shall  appoint;  provided  that  no  interest 
shall  accrue  to  the  proprietor  of  any  shares  upon  which  any 
call  shall  be  in  arrear  in  respect  of  such  shares,  or  of  any 
other  share  held  by  the  same  proprietor  during  such  time  as 
such  call  shall  remain  unpaid. 

In  and  before  January,  1846,  the  plaintiff  held  401 
shares  in  the  Company,  and  had  paid  all  the  calls  on  those 
shares  up  to  that  month,  amounting  to  £10,025 ;  and  by  an 
order  of  the  directors,  made  in  pursuance  of  the  statute,  she 
was  entitled  to  interest  on  those  calls. 

In  January,  1846,  further  calls  of  £10  per  share  were 
made  on  the  shares :  but  the  plaintiff  neglected  to  pay  those 
calls. 

In  the  following  April  the  directors  sent  to  the  plaintiff 
a  warrant  for  interest  on  the  £10,025  up  to  January  only. 
The  plaintiff  then  offered  to  pay  up  all  the  last  calls,  with 
£5  per  cent,  interest  to  April,  upon  condition  of  being 
allowed  interest  to  April,  (amounting  to  £205),  on  the 
£10,025.  The  directors,  however,  refused  to  allow  interest 
on  the  £10,025  during  the  period  of  time  before  men- 
tioned, and  threatened  to  declare  the  shares  forfeited  if  the 
last  calls  were  not  paid  up  unconditionally. 

The  bill  prayed  an  injunction  against  the  directors,  to 
restrain  them  from  declaring  a  forfeiture  and  proceeding  to 
a  sale  of  the  shares. 
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Mr.  Wigram  and  Mr.  Stevens,  for  the  plaintifi^  in  moving         1846. 

for  an  injunction  according  to  the  prayer  of  the  bill,  con-      'J^^'     ^ 

tended,  that  the  word  ^^  accrue,"  in  the  35th  section,  meant  v* 

-, ,  1 1    M  South  Dbvon 

"  become  payable."  Railway  Co. 

Mr.  Russell  and  Mr.  Chandkss,  cantri,  were  stopped  by 
the  Court. 

The  Vice-Chancellor. — I  am  sorry  to  say,  that,  accord- 
ing to  my  present  notion,  the  plaintiff  must  lose  the  £205 ; 
but  I  do  not  say  that  I  shall  decline  aUowing  her  to  take 
the  opinion  of  a  court  of  law  upon  the  point. 

On  the  following  day,  Wigram  asked  for  a  case  for  the     Nov.  V!ih. 
opinion  of  a  court  of  law. 

TheViCE-CuANCELLOR  cxprcsscd  a  doubt  whether,  at  this 
stage  of  the  cause,  it  would  be  regular  to  grant  a  case 
without  the  consent  of  the  defendants. 

The  defendants,  by  their  counsel,  refused  to  consent. 

Ordered,  that  the  plaintifiP  do,  within  one  week,  pay  the  sum  of 
£205  to  the  defendants,  without  prejudice  to  any  question  in  the 
came :  the  motion  to  stand  over  until  the  hearing  or  further  order, 
with  liberty  to  apply. 


VOL.  I.  D  D.  O.  8. 
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1846. 


V. 


Dec.  Bth.  Finch  v.  Secker. 

Upon  the  con-  M ARY  FIELD,  by  her  will,  dated  the  8th  of  March, 

will  and  codi.  1841,  devised  and  bequeathed  all  her  real  and  personal 

•  TOStituW**  estate  to  John  Seeker  and  Robert  Mason,  their  heirs,  exe- 

execntor  WM  cutors,  administrators,  and  assifcns,  upon  certain  trusts  for 

not  entiUed  to  .  ?^.     ,  i      i 

a  legacy  of  the  benefit  of  her  niece,  Mary  Finch,  and  others ;  and  the 
the  wuPtotiie^  testatrix  appointed  the  said  John  Seeker  and  Robert  Mason 
^to^forhig  i^^^^  executors  of  her  will,  and  gave  and  bequeathed  to  them 
tronble  in  the     the  sum  of  £100  each,  as  an  acknowledgment  of  the  trouble 

execution  of  it.     -  ,  _  .  .       ,  .         /.  i  i  #» 

they  would  have  m  the  execution  of  the  trusts  thereof. 

By  a  codicil,  dated  the  16th  of  April,  1842,  the  testa* 
trix  revoked  the  appointment  of  Robert  Mason,  as  one  of 
the  trustees  and  executors  of  her  will ;  and  also  revoked  and 
made  void  all  and  every  the  devises,  bequests,  trusts,  powers, 
and  authorities  thereby  given  to  and  reposed  in  him,  jointly 
with  the  siud  John  Seeker,  as  the  trustees  and  executors  <^ 
her  said  will,  or  otherwise  howsoever ;  and  in  his  place  the 
testatrix  appointed  James  Bedingfield  Bryan  to  be  a  trus- 
tee and  executor  of  her  wiU  conjointly  with  the  said  John 
Seeker.  And  the  testatrix  declared,  that  all  the  devises, 
bequests,  trusts,  powers,  and  authorities  given  to  and  re- 
posed in  the  said  Robert  Mason,  jointly  with  the  said  John 
Seeker,  by  the  said  will,  should  go  to,  devolve  on,  and  be 
vested  in  the  said  James  Bedingfield  Bryan,  his  heirs,  exe- 
cutors, and  administrators,  conjointly  with  the  said  John 
Seeker,  his  heirs,  executors,  and  administrators,  in  such 
and  the  same  manner,  as  if  he,  the  said  James  Bedingfield 
Bryan,  had  been  originally  named  in  her  said  will  a  trus- 
tee and  executor  thereof,  instead  of  the  said  Robert  Mason ; 
but,  nevertheless,  upon  the  like  trusts,  and  for  the  same  ends, 
intents,  and  purposes,  and  on  the  same  terms  and  conditions, 
as  were  expressed  and  contained  concerning  the  same  in 
and  by  her  will. 
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The  question  was,  whether  Bryan,  the   executor  and         1846. 
trustee  substituted  for  Mason,  was  entitled  to  the  legacy  of 
£l  00 ;  or  whether  the  gift  to  Mason  was  intended  exclu- 
sively as  a  benefit  to  him. 

Mr.  Cooper  and  Mr.  Holly  for  the  plaintiffs. 

Mr.  Bacon  and  Mr.  Ifubback,  for  the  defendants  the  ex- 
ecutors, contended  that  the  giflb  of  £100  to  Mason  was  in 
his  character  of  executor;  and  consequently  that  Bryan,  as 
substituted  executor,  was  entitled  to  it. 

Mr.  Colfyer  and  Mr.  Sidney  Smith  appeared  for  the 
other  defendants. 

The  Vicb-Chancellor. — The  testatrix  declares  that  the 
bequests  that  were  made  to  Mason  jointly  with  Seeker 
shaU  go  to  Bryan  jointly  with  Seeker ;  but  she  says  nothing 
about  the  bequest  made  to  Mason  separately.  She  bequeath- 
ed the  £100  to  each  of  her  executors  for  their  trouble.  It 
is  probable  that  a  gifl  of  £100  to  Bryan  was  what  the  testa- 
trix would  have  willed,  if  the  question  had  been  brought  to 
her  attention ;  but  she  has  not  willed  it ;  I  am  sorry  to 
state  my  opinion  to  be,  that  Bryan  is  not  entitled  to  the 
l^acy  in  question.  It  may,  however,  be  worth  Mr.  Bryan's 
while  to  make  his  claim  in  the  Master's  office.  The  Master 
may  come  to  a  different  conclusion,  and  may  induce  me  to 
do  the  same  at  some  future  stage  of  the  cause. 


d2 


Mtate. 
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1846. 

Nav.zetk.  Wboughton  v.  Colquhoun. 

Upon  the  con.  LlEUT.-COL.  WILLIAMSON,  by  his  wiU,  after  di- 
will,  Heid,  rectiDg  payment  of  his  funeral  and  all  other  just  expenses, 
wtmSm^^^  bequeathed  and  devised  all  his  property  as  follows: — ^All  his 
upon  the  capi-  goods  and  chattels  to  be  sold  to  the  best  advantage,  and  con- 
npon  the  in-  verted  into  money :  he  bequeathed  the  sum  of  £260  ster- 
teiutor'i  ^^S  P^  annum  to  Mrs.  Charlotte  Clarke  (his  housekeeper 

during  his  illness)  during  the  term  of  her  life ;  and  the  re- 
maining  interest  of  his  money  he  gave  to  Captain  B. 
Wroughton,  or,  in  the  event  of  his  demise,  to  Mrs.  S. 
Wroughton,  his  wife ;  and  in  the  event  of  the  death  of  one 
of  these  parties,  the  principal  to  go  to  their  children,  or  in 
the  event  of  their  having  no  children,  to  some  charitable 
institution,  as  his  executors  might  select 

The  question  was,  whether,  in  the  event  of  the  interest 
of  the  property  being  insufficient  to  pay  the  annuity,  the 
annuitant,  Mrs.  Clarke,  was  entitled  to  receive  the  differ- 
ence out  of  the  capital. 

Mr.  Wigram  and  Mr.  Bilton  appeared  on  behalf  of  the 
annuitant. 

Mr.  Cooper,  Mr.  Russell,  Mr.  MaUns,  Mr.  Toller,  Mr. 
BriggSy  and  Mr,  Walford,  appeared  for  the  other  parties. 

The  following  cases  were  cited : — Baines  v.  Dixon  (a) ; 
PhilUps  V.  Phillips  (b);  Taylor  v.  JEmerson(c);  Foster  v. 
Smith  (d). 

The  Vice-Chancellob  (e).  —  The  decision   of  Lord 


(a)  1  Vez.8en.41.  (d)  2  Y.  &  C.  C.  C.  193;    1 

(b)  8  Beav.  193.  Phill.  629. 

(c)  4  Dr.  &  W.  117.  (e)  Ex  relatione^Mi.J.H.Oooke. 


38 


CASES  IN   CUANCERT. 


1846. 


Dec.  4^A. 

Upon  the  oon- 
■trnctioii  of  an 
instniment  cre- 
ating a  power 
of  raising  por- 
tions, Held, 
that  the  donee 
had  a  right  to 
diatribute  the 
portions  nn- 
eqnally. 


COTOREAVE  V.    COTGREAYB. 

Thomas  COTGREAVE,  by  his  wUl,  dated  the  8th 
of  January,  1790,  devised  all  his  freehold  hereditaments  to 
Sir  John  Cunliff  and  John  Hignatt,  and  their  heirs,  to  cer- 
tain uses,  some  of  which  were  to  John  Johnson,  {after- 
wards Sir  John  Cotgreave),  and  William  Johnson,  for 
their  respective  lives.  In  the  will  was  a  power  to  each  of 
these  two  tenants  for  life,  when  the j  respectively  should  be 
in  possession  of  all  or  any  part  of  the  said  premises  so  to 
them  limited,  for  their  respective  lives,  (and  in  case  they, 
or  either  of  them,  should  have  issue  of  their  respective 
bodies  an  eldest  son,  and  one  or  more  younger  son  or  sons, 
or  a  daughter  or  daughters),  by  any  deed  or  deeds,  or  will 
or  wills,  in  writing,  to  be  executed  by  them  as  therdb 
mentioned,  to  charge  all  and  singular  the  said  premises  so 
to  them  limited  for  their  respective  lives  as  aforesaid,  by 
way  of  mortgage,  for  any  term  or  number  of  years  or  other- 
wise,  with  any  sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  sum  of  £2000,  for  each  of  them  the  said  John 
Johnson  and  William  Johnson,  for  the  portion  or  portions 
of  any  daughters  or  younger  sons  of  them  the  said  John 
Johnson  and  William  Johnson,  other  than  an  eldest  or  only 
son  or  sons  of  their  respective  bodies,  to  be  paid  to  such 
daughters  or  younger  sons  respectively  at  such  time  or 
times,  and  with  lawful  interest,  or  any  lower  interest  ibr 
the  same  in  the  meantime,  for  or  towards  the  maintenance 
and  education  of  such  daughters  or  younger  sons  respec- 
tively, as  the  said  John  Johnson  and  William  Johnson 
respectively,  by  such  their  respective  deed  or  deeds,  or  last 
wiUs  and  testaments,  should  direct,  limit,  or  appoint ;  so, 
nevertheless,  that  the  person  or  persons  who  should  for  tiie 
time  being  be  entitied  to  the  possession  of  the  said  premises 
under  or  by  virtue  of  the  trusts  of  the  said  will,  should, 
during  their  respective  lives,  keep  down  the  interest  of  such 
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Lyndhurst  in  the  case  of  Foster  v.  Smithy  on  the  appeal  ^  1846.^ 
from  my  judgment^  proceeded  upon  a  different  will  from  w&oughton 
the  present.  But  if  it  had  appeared  to  me  that  a  decision  colquhoun. 
of  that  noble  and  learned  lord  had  proceeded  upon  a  principle 
involving  a  decision  against  this  will,  I  should  not  hesitate 
in  following  hb  opinion  in  preference  to  my  own ;  although 
I  must  say,  with  great  deference  and  respect,  that  my  opin- 
ion, pronounced  in  Foster  y.  Smith,  remains  as  it  was.  I 
need  not  say  that  his  Lordship's  conclusion  is  more  likely 
to  be  correct  than  my  own.  But  I  think  that  the  decision 
of  Lord  Lyndhurst  in  Foster  v.  Smith  did  not  proceed  upon 
any  principle  an  adherence  to  which  requires  an  adjudica- 
tion in  the  present  case  against  the  annuitant.  It  seems 
to  be  agreed,  in  the  first  place,  that,  to  restrict  the  annuitant 
to  the  income  during  her  life  would  involve  the  postpone- 
ment, to  a  certain  extent,  of  her  bequest,  to  the  other  lega- 
tees ;  for  which  I  do  not  see  any  sufficient  ground.  Li 
the  next  place,  the  annuity  is  given  to  the  annuitant  in 
words  from  which,  if  nothing  had  been  added  to  them,  it  is 
plain  that  she  would  have  a  charge  upon  the  capital  of  the 
estate,  as  well  as  upon  the  income.  The  intention,  so  clearly 
expressed,  ought,  in  order  to  be  displaced,  to  be  met  by  an 
indication  of  a  different  intention  equally  unambiguous. 
I  am  of  opinion  that  the  language  from  which  a  different 
intention  is  sought  to  be  implied,  does  not,  unambiguously, 
exhibit  that  intention.  In  my  opinion,  the  just  interpreta- 
tion of  this  will  requires  that  the  annuitant  shall  be  held 
to  have  a  charge  in  respect  of  her  annuity  upon  the  capital 
of  the  estate,  and  not  merely  upon  the  income.  The  Court, 
therefore,  (at  the  request  of  all  parties  to  the  record  that 
the  construction  should  be  declared  at  this  stage  of  the 
cause),  declares  this  to  be  the  true  construction  of  the  will. 
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1846.  The  Vice-Chancellor,  after  observing  that  the  deeds 

CoreRBAVB  were  executed  before  the  stat-  11  Greo.  4  &  1  Will.  4, 
CoreRKAVB.  ^'  ^^y  ^^^>  ^^^  ^^  ^^  "^  doubt  that  under  this  particular 
instrument  the  distribution  in  unequal  shares  was  within 
the  settlor's  power ;  and  that  he  was  entitled  to  direct  the 
whole  £2000  to  be  rdsed,  and  also  to  distribute  it  un- 
equallj. 


Jan.  21jf,  Shields  v.  Boucher. 

2jm,  28IA. 

Diflcasnon  of      1  HE  bill  was  filed  by  J.  Shields  and  Hester^  his  wife^  as 

npon'frtdch       ^i^titled  in  right  of  the  wife  to  the  personal  property  of 

^f^'^l  e^- .     her  mother,  Elizabeth  Allen,  against  William  Boucher,  who 

dence  u  admu-  .  ,         . 

■ible  in  cases  of  was  the  administrator  of  Richard  Hollins,  of  Wolverley,  in 
^^«np,  whc-  ^^  county  of  Worcester,  praying  for  an  account  of  Richard 
■COS  Mid"*"  Hollins's  personal  estate,  and  for  payment  of  the  surplus 
grounds  upon  thereof,  after  payment  of  his  debts,  to  the  plaintiffs.  The 
and  times  of  bill  proceeded  on  the  ground  that  Mrs.  Shields*  mother, 
riagesi  ^iths,  Elizabeth  Allen,  was  first  cousin  of  the  intestate  Richard 
legitimacy,         Hollins,  and  his  only  next  of  kin,  under  the  statute  of  dis- 

consanguimtj,         ^  '         ^    ^  -^  ^ 

&c.  are  allowed  tributions,  living  at  his  death. 

by  hearsay  The  defendant  had  procured  letters  of  administration  of 

qaarters)'lira  ^^  intestate's  effects,  as  being  sole  next  of  kin  and  a  cousin 

controTersj  of  the  intestate,  and  he  denied  by  his  answer  that  until 

merelr  genea-         ... 

logical,  are  not  Within  a  fcw  months  he  was  aware  of  the  existence  of  the 

dedarations^  plaintiffs,  or  of  any  of  the  circumstances  relating  to  Eliza- 

^d^'L^'  beth  Allen.     Accordmg  to  the  plaintiffs'  case,  the  defend- 

as  to  where  his  ant  was  a  first  cousin  once  removed  of  the  intestate,  being 

family  came  ,  ,  ,  . 

from,  where  he  &  nephew  of  Elizabeth  Allen  ;  and  with  respect  to  Eliza- 
« ^^rha"'  ^^    \i^^  Allen,  their  representation  was,  that  she  was  one  of 

Slaoe"hU 
ither  was  designated. 

Where,  upon  the  trial  of  an  issue,  the  evidence  of  a  material  witness,  being  uncorroborated 
and  being  in  other  respects  unsatisfactory,  has  been  discredited  by  the  judge,  and  the  jury  have 
given  a  verdict  against  the  party  producing  that  witness,  this  Court,  upon  being  satisfied,  by 
affidavits  filed  since  the  trial,  that  the  evidence  of  the  witness  may  be  substantially  corro- 
borated, will  grant  a  new  trial. 
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1847.        lowing  circumstances  took  place  at  tlie  trial: — On  the  part 
g    ^     ^      of  the  plaintifis  a  witness  was  asked — **  Have  you  heard 
V-  Elizabeth  Allen  say  what  was  her  maiden  name  ?"     Ques- 

tion objected  to,  and  objection  overruled.  Answer :  **  She 
said  her  maiden  name  was  Hollins.^'  Question:  ''Have 
you  heard  her  say  where  her  family  came  from  ?"  Ob- 
jected to  and  objection  allowed.  ''Have  you  heard  her 
say  where  she  came  from  ?"  Objected  to,  and  objection  al- 
lowed. It  was  then  proposed  to  ask  the  witness — "  Have 
you  heard  her  say  where  she  was  married  ?  "  Not  allowed. 
"  Have  you  heard  her  say  what  her  father's  name  was?" 
Answer :  "  She  said  her  father  was  John  Hollins."  It  was 
then  proposed  to  ask — "  Of  what  place  ?  "  Not  allowed. 
Have  you  heard  her  say  what  her  father  was?  Allowed. 
Samuel  Allen,  the  great-nephew  of  Mrs.  Allen's  husband, 
was  then  asked  this  question :  "  Have  you  ever  heard  your 
father  say  whom  his  uncle  married?"  Answer:  "Miss 
Hollins."  Question:  "Did  you  ever  hear  him  say  of 
where  ?"    Objected  to,  and  objection  allowed. 

As  to  the  learned  Judge's  remarks  upon  the  testimony  of 
Samuel  Shields,  it  appeared  that  this  witness  deposed  to  a 
journey  which  he  had  made  for  the  express  purpose  of  ac- 
quainting the  intestate  Richard  Hollins  with  Elizabeth 
AJlen's  relationship  to  the  intestate's  family,  and  to  a  long 
interview  which  he  had  had  with  the  intestate  on  the  sub- 
ject. His  evidence,  however,  was  uncorroborated  by  other 
evidence,  and  was,  particularly  as  to  the  places  which 
he  passed  on  his  route,  and  as  to  the  particulars  of  the  inter- 
view, considered  by  the  learned  Judge  as  vague  and  im- 
probable, and  his  Lordship  made  observations  to  that  effect 
to  the  jury.  He  also  remarked  upon  the  near  relationship 
between  this  witness  and  the  plaintiffs. 

Since  the  trial,  affidavits  had  been  made  by  two  persons 
named  Coxford,  which  in  some  degree  corroborated  the 
testimony  of  Samuel  Shields ;  and  one  point  now  discussed 
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was,  whether  these  affidavits  could  be  used  in  support  of        ^8^7. 
themotioiu  '^^XZ^ 

Other  points,  particularly  as  to  the  manner  of  trying  the      bouchi*. 
Beocmd  issue  in  the  cause,  are  noticed  in  the  judgment,  and 
need  not  be  stated  here. 

Mr.  Seijt.  Talfourdy  Mr.  Wigram^  and  Mr-  Stevensy  in 
support  of  the  motion,  contended  that  Mrs.  Allen's  declara- 
tions as  to  the  place  from  which  her  family  came,  and  the 
place  from  which  she  came,  were  admissible  to  shew  the  exist- 
ence of  a  traction  in  the  family  that  she  had  relations  in  that 
jjaoe,  and  that  such  declarations  might  be  connected  with 
evidence  proving  that  persons  bearing  her  name  lived  in 
that  place:  Doe  d.  Johnson  v.  TTie  Earl  of  Pemhroie{d)y 
Dames  v.  Lowndes  (b),  Kidney  v.  Cockbum  (c),  Riskton  v. 
NesbfiU  {d),  Bex  v.  Inhabitants  of  Erith  {e).  Also,  that  the 
questions  *^of  what  place,**  and  **  of  where,"  were  legitimate 
questions  with  a  view  to  prove  the  identity  of  John  Hol- 
Hns,  and  that  they  were  equally  allowable  for  that  purpose 
as  the  question  what  Mrs.  Allen's  father  was,  which  had 
been  allowed:  Hood  v.  Lady  Beauchamp {f)y  Hennelly. 
Lyon  {g)y  Hemmings  v.  Smith  (h). 

The  Attamey^General,  (with  him,  Mr.  Busselly  Mr.  5hn- 
tofi,  and  Mr.  Cleasby),  for  tiie  defendant. — It  may  be  assumed 
Aat  there  was  a  John  HoUins  of  Kinver,  and  that  he  had 
a  daughter  named  Elizabeth.  There  is  no  evidence,  how- 
ever, that  Elizabeth  Allen,  the  person  who  was  married  at 
Bloomsbury,  was  that  daughter.     At  all  events,  all  tiie  evi- 


(a)  11  East,  604.  (/)  Habback  on  SaccessioD, 

(b)  6  Man.  &  Gr.  471.  468 ;  8  Sim.  26. 

(c)  2  Rubs.  &  M.  167.  (^)  1  B.  &  Aid.  182. 

(d)  2  Mood.  &  Rob.  664.  (A)  4  Dougl.  83. 

(e)  8  East,  689. 
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1847.        dence  relating  to  her  birth^  marriage,  and  burial  was  left  to 
g    ^     ^      the  jury;    they  decided  agfunst  the   plaintiffs;    and  the 
».  learned  Judge  was  satisfied  with  their  verdict.     It  is  con- 

tended, however,   that  her  declarations  as  to  her  family 
ought  to  have  been  received. 

Upon  that,  the  first  question  is,  whether  the  declarant, 
Elizabeth  Allen,  was  in  that  position  in  the  family,  that 
she  could  make  a  receivable  declaration.  Admitting  that 
you  prove  that  Elizabeth  Allen  was  the  mother  of  Mrs. 
Shields,  how  does  that  give  the  plaintiffs  the  means  of 
proving  by  Mrs.  Allen's  declaration  who  was  her  father 
and  mother  ?  The  declaration  must  be  by  a  person  who  is 
proved  aliunde  to  be  a  member  of  the  family :  Attorney^ 
General  v.  Monckton  (a).  If  Elizabeth  Allen  had  been  the 
plaintiff,  she  would  have  been  without  evidence  on  the  point. 
Essentially,  the  present  plaintiffs  are  in  the  same  position.  In 
Doe  d.  Tilman  v.  Tarver{b\  it  was  ruled  that  the  declaration 
of  a  person  ante  litem  motam  may  avail,  though  afterwards 
the  claimant  may  succeed  in  his  claim  through  the  party 
making  the  declaration.  But  can  the  claimant  himself 
make  the  declaration  ?  The  objection  is,  not  whether  the 
party  might  by  possibility  succeed,  but  whether  the  party 
can  be  at  one  and  the  same  time  declarant  and  plaintiff. 

The  next  point  is,  whether  the  questions  put  and  dis- 
allowed were  legitimate ;  and  it  is  submitted  they  were  not. 
An  answer  to  the  substantive  question  "of  what  place" 
would  convey  evidence  of  a  positive  fact,  and  not  of  a 
mere  designation  or  description.  It  may,  perhaps,  be  con- 
ceded that  such  a  question  might,  from  necessity,  be  put  in 
the  case  of  a  Welsh  pedigree ;  but  not  in  ordinary  cases. 
If  to  the  question,  "Did  she  say  who  her  father  was?"  the 
answer  had  been  "  John  HoUins,  of  Kinver,"  the  evidence 
might  have  been  admissible.     If  the  name  of  the  place  had 

(a)  2  Russ.  &  M.  147.  (b)  Ryan  &  M.  141. 
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been  comprised  in  the  description,  and  the  place  had  been      v221Il^ 
known  by  the  family  as  part  of  the  description,  that  case       Shields 
would  have  been  distinguishable  from  the  present.     The  ob-     bouchkr. 
jection  here  is,  that  there  is  a  separate  declaration  as  to  the 
place.     The  same  observations  apply  to  the  questions  as  to 
"where  the  family  come  from,"  &c.      If  you  ask  these 
questions,  you  may  ask  anything  leading  to  the  same  con- 
clusion— as,  "  Did  she  say  where  her  father  was  at  school  ?** 
&C.     In  the  case  of  Rishton  v.  Nesbitty  the  most  favourable 
authority  for  the  plaintiffs,  the  declaration  was,  that  the 
party  was  going  to  see  his  relations.     That  was  a  declara- 
tion accompanying  his  act  of  departure,  and  was  clearly 
admissible. — He  then  addressed  himself  to  the  other  parts 
of  the  case. 

Mr.  Serjt.  Talfaurdy  in  the  course  of  his  reply,  said  that 
the  objection,  that  the  pldntiffs  had  not  shewn  aliunde  that 
Mrs.  Allen  was  related  to  the  Hollinses,  had  been  made  at 
the  trial  and  overruled.  Upon  the  admissibility  of  the 
rejected  evidence,  he  relied  on  Hood  v.  Lady  Beauchampy 
which,  he  said,  had  not  been  answered  on  the  other  side. 
He  also  referred  to  Head  v.  Head  (a),  and  May  v. 
Selby(b). 

In  the  course  of  the  argument,  some  discussion  took 
place  as  to  whether  the  observations  of  counsel  should  be 
confbed  to  the  questions  that  were  actually  put  to  the  wit- 
nesses, or  be  extended  to  those  which  were  submitted  to 
the  Judge  for  his  opinion  as  to  their  admissibility.  It  seemed 
to  be  agreed  that  the  former  only*  should  be  the  subject 
of  argiunent. 

The  Vice- Chancellor  stated  the  questions  which,  in  his 
opinion,  had  been  put  to  the  witnesses,  and  disallowed  (c). 

(o)  3  Atk.  611.        (b)  4  Scott,  N.  R.  727.        (c)  See/w<,  p.  62. 
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1847.  The  Vice-Chancellob. — This  motion  for  a  new  trial. 

Shields       ^pon  which,  in  addition  to  the  report  of  the  learned  Lord 

„    ^'  Chief  Justice  of  the  Court  of  Common  Pleas,  before  whom 

BOUCHBR. 

J.  .      the  trial  that  has  been  had  took  place,  I  have,  with  the 

assent  of  each  party,  had  supplied  to  me  a  shorthand  writer's 
notes  of  the  entire  proceedings,  arose  thus : — The  plaintiff, 
Mrs.  Shields,  is  the  daughter  and  administratrix  of  Eliza- 
beth Allen,  widow,  who,  in  the  year,  1840,  died  in  London, 
or  its  immediate  neighbourhood.  A  man  named  Bichard 
Hollins,  of  Wolverley,  in  Worcestershire,  died  there  intes- 
tate in  the  same  year,  but  before  the  death  of  Mrs.  Allen. 

Of  this  Richard  Hollins,  the  defendant  is  the  adminis- 
trator, and  allies  himself,  probably  with  truth,  to  be  the 
first  cousin  once  removed. 

The  defendant  contending,  also,  that  he  was  the  sole  next 
of  kin  of  Richard  Hollins  at  his  death,  this  suit  was  in- 
stituted in  right  of  the  plaintiff,  Mrs.  Shields,  as  the  per- 
sonal representative  of  her  mother,  for  the  administration  of 
Richard  HoUins's  personal  estate  upon  the  allied  title  that 
he  left  Elizabeth  Allen  his  sole  next  of  kin  at  his  death. 
She  was,  as  the  plaintiffs  all^e,  the  intestate's  cousin-ger- 
man,  that  is,  the  daughter  of  his  paternal  uncle,  John  Hol- 
lins, of  whom  the  defendant  alleges  that  he  is  the  grandson, 
but  the  defendant  rejects  the  aunt  thus  ascribed  to  him. 
He  denies,  and  appears  never  to  have  admitted,  her  relation- 
ship. The  nature  of  the  controversy  seems  to  render  some 
consideration  of  her  alleged  history  not  immateriaL 

It  appears  that  she  lived  to  a  great  age.  Indeed,  she  was 
married  so  long  ago  as  the  eariy  part  of  the  year  1769. 
Her  maiden  name  was  Elizabeth  Hollins.  Her  husband 
was  a  jeweller,  probably  a  working  jeweller.  The  pUiT^tjflfw, 
— whose  theory  is,  that  she  was  the  daughter  of  a  family 
of  substantial  yeomanry,  or  small  gentry,  settied  at  Kin- 
ver,  in  Staffordshire,  where,  as  they  say,  she  was  bom, 
or  at  least  baptized,  in  1748 — assert  that  her  marriage  was 
an  unequal  marriage;  that  it  was  below  her  family's  expec- 
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tations  and  against  their  wishes;  that  she  and  her  family 
ceased  to  communicate  with  each  other;  that,  losing  her       ^ 
husband  within  twenty  or  twenty-five  years  of  her  mar-  v. 

riage,  she  passed  many  years,  that  is,  more  than  the  latter 
half  of  her  long  life,  in  poverty  or  narrow  circumstances. 

It  \a,  indeed^  cert^  or  probable  that  she  became  a  widow 
many  years  before  her  death,  and  that  she  did  pass  at  least 
much  of  the  latter  part  of  her  life  in  obscurity  and  humble 
drcumstances ;  but  a  letter  of  hers  is  in  evidence,  from 
whidi  I  think  it  a  reasonable  inference,  (considering  what 
period  of  the  world  it  was  when  she  was  young),  that  she 
had  received  an  education  which  it  is  not  likely  that  she 
would  have  received  if  bom  and  bred  in  the  station  or  con- 
dition in  which  she  appears  during  the  decline  of  her  life  to 
have  been. 

Richard  Hollins,  the  intestate,  who  was,  I  believe,  bap- 
tized in  1768,  at  Kinver,  already  mentioned,  as  his  father 
had  been  in  1726^  seems  to  have  been  a  substantial  yeoman, 
or  small  country  gentleman,  who  very  possibly  passed  the 
whole  of  his  life  in  ihe  counties  of  Stafford  and  Worcester. 
He  was,  perhaps,  of  secluded,  perhaps  of  eccentric  habits. 
It  is  probable  that  he  was  considerably  younger  than  Mrs. 
Allen,  and  probable,  also,  that  he  never  saw  her  after  her 
marriage,  if  ever  in  his  life ;  nor  does  it  appear  that  she  was 
at  any  time  after  her  marriage,  if  she  was  at  any  time  in  her 
life,  in  Staffordshire  or  Worcestershire.  Now,  as  the  con- 
troversy between  the  parties  at  present  is  genealogical 
merely,  so  is  it  reduced  to  a  single  point,  since  it  may  for 
every  present  purpose  be  taken  that  Mrs.  Allen  was  the 
daughter  of  one  John  Hollins;  that  the  intestate  had  a 
paternal  uncle  baptized  at  Eanver  in  1723,  whose  name  was 
J6tm  Hollins;  that,  if  he  was  the  John  Hollins  who  was 
the  father  of  Mrs.  Allen,  she  was  the  sole  next  of  kin  of 
the  intestate  at  his  death,  and  &at,  unless  John  Hollins,  the 
intestate's  paternal  uncle,  was  the  same  person  as  John 
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1847.         Hollins,  the  father  of  Elizabeth  Allen^  the  case  of  the 
^""'^     '       plaintiffs  and  their  suit  altogether  fail 

V.  At  the  hearing  of  the  cause,  though  the  defendant  had 

no  evidence,  the  Court,  considering  the  evidence,  on  the 
plaintiffs'  part,  of  Mrs.  Allen's  alleged  relationship  insuf- 
ficient, deemed  it  right  to  direct  certain  issues  which  have 
been  tried,  and  of  which  it  is  at  present  material  to  con- 
sider only  one, — that,  namely,  raising  directly  the  single 
question,  whether  John  Hollins,  the  paternal  unde  of  the 
intestate,  was  Mrs.  Allen's  father.  Of  that  issue,  upon  the 
trial  of  which  a  verdict  has  been  found  against  the  phun- 
tiffs,  I  am  now  to  dispose  of  their  motion  for  a  new  trial, 
made  on  the  several  alleged  grounds  of  receivable  evidence 
rejected,  misdirection,  the  verdict  being  against  evidence, 
and  surprise.  And  first,  it  has  been  contended,  that  the 
learned  Judge  who  tried  the  case  rejected  evidence  that 
onght  to  have  been  received,  and  in  doing  so  laid  down  a 
rule  which  prevented  ihe  plaintiffs'  counsel,  as  it  is  said, 
from  tendering  other  evidence  of  a  similar  nature^  which,  as 
it  is  also  said,  was  ready  to  be  tendered  and  was  properly 
receivable.  The  evidence  thus  tendered  and  rejected  was 
constituted  of  declarations  alleged  to  have  been  made  by 
Mrs.  Allen  and  her  deceased  brother-in-law  in  the  intes- 
tate's lifetime.  The  rejection  of  Mrs.  Allen's  declarations 
was  not,  as  I  understand,  grounded  upon  the  fact  that  they 
were  declarations  made  by  her.  And  a  similar  remark 
applies,  I  apprehend,  to  those  of  her  brother-in-law.  But  it 
has  been  contended  on  the  argument  of  this  motion,  that  on 
two  alleged  grounds  (as  to  one  of  which  it  is  urged  that  it 
could  not  have  been  taken  at  the  trial  on  account  of  the 
form  of  the  record,  and  the  other  of  which,  if  weU  founded, 
applies  probably  as  well  to  her  brother-in-law  as  to  herself), 
this  Court  ought  to  treat  Mrs.  Allen's  declarations  even 
merely  and  strictly  of  relationship,  though  made  in  the 
intestate's  lifetime,  as  being  wholly  inadmissible  for  the 


*• 
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plaintifib,  wliatever  their  nature.    I  do  not  think  it  on  the        1847. 
present  occasion^  or  for  the  present  purpose,  material,  and  I      Shiblos 
do  not  decide,  whether  at  the  trial  it  would  have  been  right     bouchbr. 
to  reject  her  declarations  of  every  kind,  or  those  of  her 
brother-in-law  of  every  kind,  or  whether  her  declarations  of 
eveiy  kind  ought  to  be  by  this  Court  treated  as  inadmis- 
oble  for  the  phuntiffs,  being  of  opinion  that  the  case  has 
taken  a  course  which  renders  it  improper  for  me  to  con- 
nder  either  of  those  points,  as  bearing  upon  the  question, 
whether  the  finding  of  the  jury,  impeached  on  this  motion,  is 
to  stand. 

The  objection  in  respect  of  the  declarations  of  Mrs.  Allen 
and  her  brother-in-law,  to  which  the  learned  judge  acceded, 
was  against  their  admission,  for  the  purpose  of  shewing 
that  she  or  her  family  came  from  a  particular  place,  district, 
or  ooontry.  Certainly  and  obviously  it  was  very  important 
to  the  plaintifis'  case  to  shew,  if  possible,  that  Mrs.  Allen, 
or  her  family,  came  from  the  parish  of  Kinver,  in  Stafford- 
shire, already  mentioned ;  for  with  that  parish  the  intestate's 
fiunily  was  connected;  in  it,  as  before  stated,  he  and  his 
father,  and  paternal  imde,  John,  were  baptized ;  in  that 
parish  the  intestate  was,  I  believe,  buried ;  and  there,  too, 
it  seems  probable,  if  it  is  not  certiun,  that  his  father  and 
paternal  grandfather  were  buried.  There  also,  in  the  year 
1748^  the  plaintifis  assert,  and  the  defendant  denies,  Mrs. 
Allen  to  have  been  baptized.  Certainly,  in  that  year,  one 
Elizabeth  Hollins  was  baptized  there,  and  the  person  so 
bq)tized  must,  I  think,  be  taken  to  have  been  the  daughter 
of  John^  the  intestate's  paternal  uncle :  nor  of  her,  as  to 
marriage,  or  death,  or  otherwise,  since  her  baptism,  has 
any  account  been  given  if  she  was  not  Mrs.  Allen.  [His 
Honor  here  read  a  portion  of  the  notes  of  the  Lord  Chief 
Justice,  comprising  the  questions  proposed  to  be  put  and 
overruled,  and  proceeded  as  follows]  : — 

Now,  if  either  of  the  questions  thus  overruled  ought  to 
bave  been^  and  had  been,  aUowed  to  be  put,  I  cannot  as- 

vou  h  B  D.  Q.  s. 
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1M7.        same  that  it  would  not  have  produced  infonnation  import- 
ant or  material  to  the  plaintiffs'  case.     The  probability  in 
my  judgment  is,  that  if  they  ought  to  have  been^  and  had 
been,  allowed  to  be  put,  some,  or  one,  or  each  of  them, 
would  have  produced  information  of  such  a  kind;  and  es- 
pecially I  must  think  so,  when  I  observe  the  depositions  in 
this  cause  prior  to  the  decree,  which  I  have  read.     It  is,  I 
conceive,  reasonably  possible  that  answers  to  those  questions 
might  have  materially  influenced  the  verdict,  and  properly 
influenced  it,  if  the  jury,  believing  the  answers,  were  by  law 
authorized  to  take  into  their  consideration  the  place,  or  dis- 
trict, or  country,  represented  by  the  declarations  as  that 
firom  whence  Mrs.  Allen  or  her  family  came.    But  the  de- 
fendant's counsel  contended,  and  successfully,  that  the  law 
does  not  allow  a  fact  or  drcumstance  of  that  nature  to  be 
proved,  even  upon  a  question  of  pedigree,  by  hearoay  evi- 
dence, even  by  such  hearsay  evidence  as  is  certainly  admis* 
sible  to  prove  mere  relationship;  and  the  case  of  Bex  v.  Erith 
has  been  ssud  to  establish  or  prove  that  proposition. 

The  case  oi  Rex  v.  Erith  I  assume  to  have  been  well 
decided.  I  think,  however,  that  it  does  not  go  the  length 
for  which  the  defendant's  counsel  have  contended,  or  govern 
the  point  of  evidence  in  dispute  here.  That,  of  the  evidence 
tendered  in  the  present  instance,  no  part  was  tendered  ne- 
cessarily to  shew  the  place  of  any  birth,  may,  perhaps,  be 
thought  a  slight  remark;  but  it  was  tendered  certainly  for  a 
purpose  merely  genealogical,  that  is,  for  the  sole  purpose  of 
elucidating  the  question  who  Mrs.  Allen's  father  was,  by 
shewing  whence  she  or  her  family  came.  The  birth-place,  the 
residence,  the  location,  of  her  father,  or  herself  or  her  family, 
were  and  are  immaterial,  except  as  tending  to  prove,  and 
the  declarations  were  offered  only  as  a  park  of  the  means  of 
proving,  whether  he  was  the  brother  of  the  intestate's  fiither. 
I  do  not,  however,  deny  that  it  is  very  possible  to  suppose 
many  a  case  of  a  written  or  an  oral  declaration  by  a  deceased 
relative  as  to  a  single  act,  or  a  particular  Act,  being  so  far 
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or  flo  fiv  of  BO  aoooont,  aUioi]^  tendered         ISC- 
Bokhr  with  a  xiev  to  prore  rAtionAipL 

A  geaend  rale  JigHBiC  aDovii^  putkokr  £Kts  or 
acl£  to  be  {BOFed  bj  benasf ,  wliidi  is  freqnentlj  appfied  in 
CHH  of  pofafic  i^tt  or  fiytifij  BUKt,  I  eappoat,  be  ooosi- 
devedas  riiHMJiug,  iboogh  pn^bablr  in  a  lew  wide  or  leas 
ample  marnier,  or  witli  more  qwafificaDoo,  to  caaet  of  pe£- 
*  *  Ofaain  irUdbcAeT.  Bd^iaiafieraajing 
it  wai  HOC  the  opiaioo  of  liord  Mams^SeU,  or  cf  Mnj  jaigt, 
afitioii  generdOy  if  cridaiee,  eren  of  peifigree,*  &c^ 
faai  there  maj  be  maoj  ciramiEitaDoei  forouog  part 
of  tbe  tiadhinn  wbidi  jon  would  r^ect,  tUdi^  the  body  of 
tbe  irailiiiwi*  A  birth,  howerer^  firooi  a  angle  womany  a 
Ixnh  from  a  married  woman,  a  death,  a  marriage,  is  a  par- 
tacalar  fibct  or  a  ugk  act,  whidi,  of  oovree,  ic  proimUe  by 
hejttaai  (beaiaay  finom  a  proper  qnarler >  on  a  question  of 
peSgree.  ABd,aB  I  apprdiend  it  to  be  settled  that  the 
timeafaBolniefyor  retatirdyof  a  paitimlar  birth  marbeydo 
I  am  not  svare  that  the  time  afasolntdT  or  reladrelT  of  a 
mamage  or  death  maj  not  be*  thus  psoved  upon  a  question 
of  that  nature;  but  lor  sodi  a  ptnpose  ifi  there  a  solid 
groond  of  djptinction  between  time  and  place?  There  may 
be;,  bat  I  do  not  i£stinctly  perrxave  it.  If  a  declaratioQ  be, 
^  I  heard  mr  wife's  mother  sax  that  she  had  a  son  hcTn  at 
Dofa&n  on  Christmas-daT  ;*  or,  ^  I  heard  my  grandfather 
arr,  thai  he  had  an  dder  brcMher  who  died  at  sea  htfart  my 
mother's  birth  :*"  on  "  I  beard  my  grandfather  say  that  he 
had  mairied  while  in  Scotland  a  Sootchwoman,  who  was 
his  aecond  wife's  coosin*' — is  it  to  be  reoerred  as  genealo- 
gical eridenoe^  except  as  to  the  words  "  at  Dublin,''  "■  at 
aei^*  ^  in  Soodaad**  ^  a  Seotchwoman,*"  and  are  those  words 
to  be  ni^r1'"^'**y  ngecfeed  or  entirely  disregarded  if  they 
tend,  or  although  th^  tend,  to  elncidate  an  obscure  point 
in  the  pedEigree?    In  eadi  of  these  snj^iosed  cases  the  place 

(a)  13  Vol  S14. 
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1847.        might  prove  the  time;  which  might  be  materia^  and  not 
'^^Xill      otherwise  provable. 

BoucHBE.  ^^^  questions,  however,  which  in  the  present  instance  it 
was  not  permitted  to  the  plaintiffi'  counsel  to  put,  may  be 
thought  not  of  necessity  liable  to  the  same  objection,  if  any, 
as  a  direct  question  whether  a  deceased  person  has  been 
heard  to  say  where  another  person  was  bom. 

In  the  instance  before  the  Court,  the  questions  disallowed 
were  (I  repeat)  tiiese : — "  Have  you  heard  her  (meaning 
Mrs.  Allen)  say  where  her  family  came  from?**  "  Have  you 
heard  her  (meaning  Mrs.  Allen)  say  where  she  came  from?^ 
and  (after  a  witness  had  stated  his  father  to  have  said  that 
that  father's  brother,  who  was  Mrs.  Allen's  husband,  had 
married  Miss  Hollins),  "  did  he  say  of  where  ?" 

Are  these  questions  within  the  reason  or  principle  upon 
which  proof,  by  hearsay,  of  single  acts  or  particular  facts,  is 
excluded,  so  far  as  it  is  excluded,  in  a  case  of  pedigree  ?  Ac- 
cording to  my  understanding  of  that  reason  or  principle,  so 
far  as  I  have  been  able  to  collect  it,  I  am  disposed  to  say 
rather  that  neither  of  the  three  questions  is  within  it,  than 
that  they  are  all  within  it.  They  seem  to  me  to  relate 
ratiier  generally  to  the  history  of  a  life,  or  of  a  family,  than 
particularly  to  a  single  transaction,  or  the  doing  of  a  single 
thing,  and,  perhaps,  rather  to  the  description  or  identifica- 
tion, or  (if  I  may  use  the  phrase)  individuation  of  a  family 
or  person  under  discussion,  than  to  a  history  of  a  family  or 
of  a  life. 

But  if  not  impeachable  for  the  reason  or  upon  tiie  prin- 
ciple to  which  I  have  just  referred,  the  question  still  may  be 
without  the  principle  or  beyond  the  reasons  upon  which 
hearsay  evidence  is  admitted  at  all  on  points  of  pedigree. 
Are  they  so  ?  I  confess  myself  not  persuaded  that  they  are. 
I  own  myself  not  convinced  that  the  reasons  and  grounds 
(so  far  as  I  can  collect  and  understand  them)  upon  which 
birtiis  and  times  of  births,  marriages,  dcatiis,  legitimacy, 
illegitimacy,  consanguinity  generally,  and  particular  d^rees 
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of  coDsangoinity  and  of  aflSnity,  are  allowed  to  be  proved  ^847. 
by  hearsay  (from  proper  quarters)  In  a  controversy  merely 
genealogical,  are  not  as  applicable  to  interrogatories  like 
those  that  have  been  rejected  in  a  case  like  the  present, 
as  to  an  interrogatory  whether  a  man's  grandfather  was 
said  to  be  related  to  some  other  man,  or  in  what  year,  on 
what  day,  or  at  what  time,  or  of  what  parents  a  man  was 
said  to  have  been  bom ;  whether  a  man's  mother  was  s^d 
to  be  ille^timate;  whether  she  was  said  to  have  been 
married,  or  to  have  brought  a  child  into  the  world  before 
or  after  a  marriage,  or  what  her  name  was  s^d  to  have 
been ;  or  (to  resort  for  an  instance  to  one  of  the  questions 
allowed  to  be  put  and  answered  on  the  trial  in  this  case) 
whether  it  had  been  siud  ^^  what  her  father  was."  Who 
generally  is  more  likely  to  know  whence  a  man  or  a  family 
came  than  the  man  or  ihe  family?  Does  the  emigrant, 
living  or  dying,  forget  his  native  soil?  Is  a  woman  less 
likely  to  state  her  country  than  her  age  with  accuracy  ?  In 
those  persons,  also,  who  care  for  the  history  of  lineage, 
whom  genealogy  interests,  local  attachment,  local  predilec- 
tions, and  local  memory,  are,  for  the  most  part,  lively  and 
strong ;  nor  are  there,  perhaps,  any  recollections  or  tradi- 
tions of  the  old  more  readily  communicated,  or  more  ac- 
ceptable to  an  auditory  of  descendants,  than  the  original 
seat  of  the  family,  its  former  residences  and  possessions,  its 
migrations,  its  local  and  other  distinctions  of  the  past,  its 
advancement  or  its  decay.  If  such  topics  are  not  strictly 
genealogical,  they  are  at  least  intimately  connected  with 
genealogy.  Their  exclusion,  surely,  from  those  traditions  to 
which  the  law,  for  the  very  purpose  of  preserving  the  me- 
mory and  proof  of  common  ancestry  and  connected  lineage 
between  families,  allows  the  force  of  evidence,  must,  as  it 
seems  to  me,  at  least  tend  strongly  to  deprive  of  the  law's 
protection  cases  in  great  number  and  variety  needing  most 
peculiarly  its  aid,  and  in  the  most  striking  manner  within 
its  reason*  Nor  do  I  refer  merely  to  such  instances  as  those 
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J847>^  of  branches  from  English  families  planted  in  distant  colo- 
nies ;  for,  in  the  same  country,  the  severance  and  estrange- 
ment that  arise  between  wealth  and  poverty,  indostry  and 
idleness,  prosperity  and  misfortune,  illustration  and  obscu- 
rity, vanity  and  humility,  are  oflen  more  effectual  and 
complete  than  could  be  the  distance  between  Northumber- 
land and  Australia. 

It  cai)  scarcely,  I  suppose,  be  contended,  that  whenever, 
in  a  statement  by  a  deceased  person  of  a  relationship  be- 
tween that  person  and  another  individual,  or  a  particular 
family,  the  residence  or  coimtry  of  the  individual  or  family 
is  mentioned,  the  statement  must,  for  so  much,  be  rejected 
or  disregarded.  There  might  then  be  no  identification. 
The  statement  might  then  be  without  meaning  or  unintelli- 
gible, or  without  applicability.  Let  us  suppose  a  dedarar 
tion  (from  a  proper  quarter)  to  be  given  in  evidence  in 
these  words: — ^^My  father  was  not  the  person  that  you 
imagine.  He  was  John  Smith  of  the  HiU— not  John 
Smith  of  the  Dale ;"  or  thus,  ^^ As  my  father's  mother  came 
from  Suffolk,  she  could  not  be  the  person  to  whom  you 
refer;"  or  thus,  ^'My  sister  married  a  man  of  the  same 
name,  it  is  true,  but  he  was  bom  and  bred  in  a  parish  in 
Berkshire,  as  he  has  oflen  told  me,  and  he  died  there." 
What  is  the  objectionable  part,  or  the  part  that  is  to  go  for 
nothing,  of  either  of  these  statements  ?  In  the  present  in- 
stance, the  sole  dispute  in  effect  was,  of  what  John  HoUins 
was  Mrs.  Allen  the  daughter;  it  being  proved  or  conceded 
that  she  was  the  daughter  of  some  John  Hollins,  and  that 
the  intestate  had  a  paternal  imcle  called  John  Hollin&  The 
theory  of  the  defendant,  if  Mrs.  Allen  was  the  daughter  of 
some  John  HoUins,  must  be,  that  there  were  at  least  two 
men  each  called  John  Hollins.  And  whether  the  plaintifft' 
case  is  true  or  imtrue,  there  may  have  been  two  or  more 
persons  of  that  name.  Supposing  that  there  were  two  or 
more  men  of  that  name,  would  a  declaration  by  Mrs.  Allen, 
specifying  her  fitther,  and  dtstinguishing  him  firom  the  other 
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or  each  of  the  others  so  called,  by  stating  his  country  or  1847. 
residence,  or  that  of  his  family,  be  so  far  rejected  ?  And  if  shibld 
the  answer  to  a  question  allowed  to  be  put  at  the  trial  _  v* 
which  I  haye  already  noticed,  had  been,  *^  She  told  me  that 
her  &ther  was  rather  more  than  a  farmer,  that  he  was  a 
country  gentleman,"  would  it  have  been  treated  as  nothing? 
Or  had  the  answer  been,  '^  She  told  me  that  her  father  was 
a  Staffordshire  yeoman,"  would  the  word  ^^Staffordshire" 
have  been  rejected  or  substautklly  disregarded  ?  If  Mrs. 
Allen  had  had  a  Bible  containing  entries  of  births  and  mar- 
riages in  her  family,  which  would  have  been  evidence,  and 
it  had  been  tendered  at  the  trial  and  found  to  contain  a  de- 
scription of  her  father  as  ''John  Hollins,  of  Klnver,"  would 
it  haye  been  right  to  teD  the  jury  to  pay  no  attention  to  the 
two  last  words?  As  a  man  or  a  family  may  be  identified, 
may  be  distinguished  and  discriminated  from  other  men  or 
other  fimilies  by  a  name,  why  not  by  an  occupation?  and 
why  not  by  a  residence? 

To  say  nothing  of  the  time  when  surnames  were  not 
general  in  England,  there  are  now-a-days  In  this  country 
many  men,  especially  those  having  servants,  that  are  in 
habits  of  daily  intercourse  with  persons  whose  surnames,  if 
any,  they  do  not  know,  and,  as  I  have  heard,  men  who.  If 
they  have  surnames,  are  not  themselves  aware  of  them. 
Nor  are  some  illuBtrious  painters  the  only  persons  whom 
many  know  by  nicknames  and  by  nicknames  only.  Of  sur« 
names,  some  are  exceedingly  common,  not  in  Wales  merely, 
but  In  England  too.  In  particular  districts  of  England, 
particular  surnames  frequently  abound.  In  many  parts  of 
Wales,  not  only  Is  the  number  of  surnames  very  limited, 
but,  within  the  last  half  century,  the  surname  of  a  family 
was  liable  to  change,  and  oflen  did  change  at  every  genera- 
tion ;  nor  is  the  custom,  I  believe,  wholly  extinct.  Often, 
in  cases  such  as  those  to  which  I  have  been  referring,  hear- 
say of  relationship,  without  local  addition  or  local  designa- 
tion, may,  I  repeat,  and  as  is  obvious,  be  absolutely  worthless. 
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1847.         What  precise  notion  of  individuality  can  **  John  Jones'*  in 
Shields      Wales,  or  "John  Brown"  in  England,  afford? 
BoucHBK.  -^"^  whatever  I  may  correctly  or  erroneously  think  as  to 

reason  or  principle,  I  ought  certainly  not,  upon  my  own 
notions,  to  act  against  any  authority  long  followed,  against 
a  series  of  authorities,  or  a  course  of  decisions,  or  perhaps 
even  against  a  single  decision  of  a  certain  class  and  kind. 
The  books,  however  (and  I  have  not  looked  into  them  care- 
lessly on  this  subject),  do  not  appear  to  me  to  shew,  nor  am 
I  persuaded,  that  there  is  any  authority  long  followed,  or  a 
series  of  authorities,  that  there  has  been  a  course  of  deci- 
sions or  any  decision  of  a  nature  to  bind  the  Court — of 
which  it  must  be  in  contravention  to  say,  that  eithc^r  of  the 
disallowed  questions  under  consideration  might  properly 
have  been  allowed  to  be  put  and  answered ;  the  matter  in 
issue  having  been  such  as  it  was. 

I  repeat  that  the  case  of  Rex  v.  Erith  (a)  appears  to  me 
substantiaUy  distinguishable  from  the  present.  Lord  Elkfi'- 
borough  there  says — "The  only  doubt  which  has  been  in- 
troduced into  this  case  has  arisen  from  improperly  consider- 
ing it  as  a  question  of  pedigree,  &c."  That  case  involved 
no  question  of  relationship;  this  involves  singly  and  merely 
a  question  of  relationship. 

If  the  place  of  birth  in  Rex  v.  Erith  had  been  a  genealo- 
^cal  fact,  as  it  was  not, — had  been  material,  namely,  for  any 
genealogical  purpose,  which  it  was  not.  Lord  Elknborough 
and  the  Court  of  King's  Bench  might  possibly  have  dealt 
with  the  evidence  differently.  Here  the  disallowed  inter- 
rogatories applied  not  necessarily  (as  I  observed  before^  and 
as  is  obvious)  to  a  place  of  birth ;  they  applied  merely  to 
the  country  or  district  or  place  from  whence  the  declarant 
or  her  family  had  come,  or  of  which  Mrs.  Allen,  before  her 
marriage,  had  been;  nor  am  I  satisfied  (I  say  again)  that 
interrogatories  such  as  those  ought  to  be  considered  as  in  all 

(o)  8  East^  541,  see  p.  542. 
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respects  on  the  same  footing  with  a  mere  interrogatory        1847. 
what  had  been  said  to  be  the  place  of  a  birth.     And  here  I      Shields 
may  refer  to  a  case  mentioned  in  Mr.  HuhbacKs  learned  and     bouchi*. 
useful  publication  at  p.  468,  as  to  matter  not  noticed  in  Mr. 
Sinumis  report  of  the  same  cause — I  mean  Hood  v.  Lady 
Beauchamp  (a),  in  which  I  was,  as  I  believe,  one  of  the 
coimseL     That  is  an  authority  bearing,  as  it  seems  to  me, 
against  the  rejection  of  the  evidence  rejected  here;  and  I 
may  say  the  same  of  the  case  before  Mr.  Baron  Rolfe  at 
Liverpool  (A). 

I  had,  while  at  the  bar,  always  thought,  too,  that  when 
wills  and  sepulchral  inscriptions  were  received  upon  ques- 
tions dP  pedigree,  they  were  not  in  practice  rejected  or 
slighted,  80  far  as  they  attributed  (when  they  did  attribute) 
particular  countries  of  origin,  or  particular  residences,  to 
persons  mentioned  in  them,  but  were  legitimately  capable 
of  being  in  that  respect  important  evidence.  It  is  not  my 
impression  that  the  reddences  stated  in  the  inscription 
which  was  the  subject  of  contention  in  Slaney  v.  Wade  (c) 
were  thought  matters  unfit  to  receive  judicial  attention. 
And,  in  Dames  v.  Lowndes^  one  of  the  cases  mentioned  by 
Mr.  Serjt.  Talfourdy  (a  cause  tried  at  bar),  there  appears 
reason  to  think  that  the  judges  and  counsel  concurred  in 
treating  one  or  both  of  the  residences  mentioned  in  the  al- 
leged will  of  James  Lloyd  as  a  material  portion  of  the  evi- 
dence, if  the  instrument  was  his  will.  To  render  it,  how- 
ever, proper  for  me  to  decide,  against  the  opinion  of  the 
learned  judge  who  tried  this  issue,  that  the  questions  which 
he  overruled  ought  to  have  been  allowed  to  be  put  and 
answered,  I  ought,  at  least,  to  have  in  my  own  mind  a 
clear  opinion  amounting  to  absolute  conviction,  that,  ac- 
cording to  law,  they  ought  to  have  been  allowed  to  be  put 
and  answered.  Now,  though  I  cannot  represent  myself  as 
satisfied  that  they  ought  not  to  have  been  so,  it  would  be 

(a)  8  Sim.  26.         (h)  Rishtan  v.  Nesbkt,  2  Mood.  &  Rob.  554. 

(c)  1  M.  &  Cr.  838. 
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1847.        too  much  to  say,  that  I  have  a  clear  opinion  upon  the  point 

Shields       amounting  to  absolute  conviction.     If  (as  I  do  not  say)  I 

V.  ever  had  such  a  conviction,  my  hic^h  estimation  of  Sir 

Thomas   fFUde*8  great  knowledge  and  great  experience 

would  have  caused  me  to  hesitate. 

On  the  whole  I  do  not  find  myself  able  either  to  grant 
or  refuse  a  new  trial  upon  this  particular  point  without  as- 
sistance from  a  court  of  law,  according  to  the  course  pur- 
sued or  intended  in  the  case  of  Kidney  v.  Cochburru 

I  proceed  to  state  why  it  is  that  I  do  not  now  resort  to 
that  assistance. 

Samuel  Shields,  the  son  of  the  plaintiffs,  was  A  material 
witness  for  them  at  the  trial  The  learned  judge^  described 
him  to  the  jury  as  one  of  the  most  important  in  the  case; 
and  Mr.  Attamey-Generaly  the  lea(^g  counsel  fbr  the  de- 
fendant, in  his  able  speech  to  the  jury,  had  previously  de- 
scribed the  testimony  of  this  person  as  that  which  Mr. 
Serjt.  Talfourdy  in  addressing  them  for  the  plaintiffs,  had 
with  truth  said,  was,  if  the  jury  would  believe  it,  decisive 
of  the  case.  But  the  learned  Attomey^General  spoke  of 
Samuel  Shields  to  the  jury,  as  the  man,  who,  if  they  should 
find  a  verdict  for  his  mother,  was  entitled  to  one  half  of  the 
large  real  estate  of  the  intestate,  and  as,  therefore,  substan- 
tially the  plaintiff;  though,  during'the  argument  of  this  mo- 
tion, it  was,  I  collect,  the  impression  upon  both  sides,  and 
perhaps  it  was  in  effect  proved  at  the  trial,  that,  supposing 
the  plaintifis'  case  true,  the  title  to  the  share  of  the  intes- 
tate's real  estate,  which,  on  that  hypothesis,  would  have  be^ 
longed  to  Mrs.  Allen,  is  in  the  children  of  her  deceased  son« 
The  learned  Attorney- General,  I  say,  strongly  impressed 
upon  the  jury  that  this  witness  was  not  credible,  that  the 
story  told  by  him  of  a  conversation  with  Richard  Hollins, 
and  of  the  witness's  journey  through  Birmingham  to  Wol- 
verley  was  a  fiction ;  that  not  a  word  of  his  evidence  was  to 
be  believed.  Now,  the  great  or  only  materiality  of  this 
witness's  testimony  consisted  in  a  conversation  that  he  re- 
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presented  himself  to  have  had  with  the  intestate  on  the        1847. 
occasion  of  a  visit  which  he  said  that  he  had  made  to  the       Shields 
intestate^  and  which  visit  the  witness  said  was  the  object  of     »    ^- 

BOUCHBE. 

the  alleged  journey  just  mentioned.  And  certainly  it  was 
within  the  line  of  the  learned  counsel's  duty  to  question  this 
young  man's  credibility,  especially  as,  independently  of  his 
near  relationship  to  the  plaintiflFs,  independently  of  the  na- 
ture of  his  narrative,  independently  of  the  absence  of  con- 
firmatory evidence,  he  was  contended,  and,  perhaps,  not 
without  foundation  contended,  to  have  been,  as  to  a  part  of 
his  testimony^  ^contradicted  by  ihe  witness  Lloyd,  whom, 
however,  tlie  learned  Attorney-General  also  designated  as  at 
least  a  most  jmspidous  witness,  as  in  effect  a  witness  not  to 
be  trusted*.  [His  Honor  then  read  some  passages  upon  the 
same  subject  from  the  learned  judge's  charge.] 

Now  I  must,  I  think,  as  the  case  is  altogether  circum- 
stanced, conclude  that  the  jury  disbelieved  both  the  wit- 
nesses Shields  and  Lloyd.  Of  the  latter,  the  evidence  was 
probably  not  material,  except  on  the  hypothesis  of  Shields 
bdng  perjured.  Why  Lloyd  was  or  should  have  been  dis- 
believed, I  am  not  aware.  That,  however,  is  a  question 
with  which  probably  I  have  little  or  nothing  to  do;  but  if 
he  had  been  believed,  perhaps  the  verdict  on  the  second 
issue  might  have  been  the  other  way.  I  do  not  say  that  in 
that  case  it  ought  to  have  been  the  other  way,  nor  do  I 
venture  to  say  whether  he  ought  to  have  been  believed. 

With  regard  to  the  witness  Shields,  it  may,  I  think,  be 
taken  not  merely  as  very  reasonably  possible,  but  as  highly 
probable,  that,  had  the  jury  believed  him,  the  verdict  on 
the  second  issue  would  have  been  for  the  plaintifis.  It  ap- 
pears that,  in  addition  to  other  circumstances  capable  of 
being  plausibly  and  not  unfairly  urged,  and  which  were 
ably  urged  against  the  credibility  of  his  narrative,  it  was 
unconfirmed ;  nor  is  it  probably  too  much  to  say  wholly 
and  absolutely  unconfirmed.  The  want  of  evidence  corro- 
borative of  it  was  noticed  pointedly  by  the  Lord  Chief 
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1847.  Justice  In  the  terms  that  I  have  read.  But  let  us  suppose 
Sbixlds  that  there  bad  been  some  evidence  confirmatory  of  it.  Bank 
BoucHKB.  *^^  villanous  perjury  is  not  lightly  to  be  assumed.  This 
young  man^  so  far  as  appears,  went  into  Court  with  an  un* 
blemished  reputation ;  nor  can  his  narrative,  I  think,  be 
reasonably  pronounced  to  be  in  itself,  or  on  the  face  of  it, 
incredible.  If  so,  is  it  not  possible,  fairly  possible,  that 
confirmatory  testimony  of  the  narrative  even  as  to  the 
journey  to  Birmingham  alone  might  rationally  have  had 
weight  with  the  jury,  may  well  deserve  consideration  ?  I 
think  that  it  is. 

Now,  since  the  trial,  three  persons  whom  I  must  r^ard 
as  unimpeached,  have  made  these  affidavits.  [EBs  Honor 
here  read  the  affidavits.] 

I  confess  that  these  affidavits,  though  I  agree  that  the 
Coxfords  do  not  identify  Samuel  Shields  as  the  person 
whom  they  saw  at  Birmingham,  have  made  some  impression 
upon  me ;  especially  as  there  is  not  any  affidavit  on  the  part 
of  the  defendant.  I  thought  it,  however,  prudent,  so  far  as 
the  case  turns  on  the  affidavits,  to  ask  a  learned  judge  of  the 
greatest  experience  in  the  courts  of  common  law,  whether, 
in  his  opinion,  if  an  alialogous  question  were  to  arise  in  one 
of  those  Courts  upon  a  motion  or  rule  for  a  new  trial  in  an 
action,  a  new  trial  would  be  granted  on  the  affidavits.  ELis 
answer  has  been  in  the  affirmative.  Now,  though  neither 
that  answer  (by  which  I  feel  myself  so  much  obliged)  nor 
the  general  course  or  habit  of  dealing  with  such  matters  at 
common  law  binds  me,  they  are  nevertheless  entitled  to 
much  attention  and  consideration. 

There  is,  however,  yet  another  circmnstance  bearing  with 
more  or  less  force  on  the  question,  whether  there  shall  be  a 
new  trial,  which  is  not  perhaps  unworthy  of  remark. 

The  plaintiffs  were  not  examinable  at  law.  The  defend- 
ant's answer,  however,  was  read  in  evidence  there ;  read  by 
the  plidntiffs  I  am  aware,  but  that  appears  to  have  hap- 
pened thus.     I  have  hitherto  spoken  of  three  issues  only ; 
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nor  did  I  ever  mean  that  there  should  be  more.  [His  ^  1847,  ^ 
Honor  here  read  a  portion  of  the  decree,  and  of  the  record  Shiblds 
at  law.]  BoucHSK. 

Now,  when  I  made  the  decree,  when  I  directed  these 
issues,  I  was  perfectly  satisfied  of  the  fact  of  the  intestate 
haying  liad  a  paternal  unde,  named  John  Hollins,  and  did 
not  mean  that  it  should  be  denied  or  disputed  at  law ;  nor 
am  I  convinced  that,  by  the  language  of  the  decree,  or  by 
the  form  of  the  record  at  law,  my  intention  is  insufficiently 
expressed  or  was  frustrated.    The  words  are  not  **  daughter 
of  a  paternal  uncle."     The  definite  article  is  used  with  a 
name.     The  phraseology  seems  to  me,  I  say  it  with  defer- 
ence, as  much  to  assume  that  Richard  Hollins  had  a  paternal 
unde  named  John  Hollins,  as  that  Richard  Hollins  himself 
had  lived  at  Wolverley,  and  ceased  to  exist.     If  the  words 
were  sufficient  to  express  my  meaning,  were  adapted  to  the 
purpose  that  I  had,  it  should  not  have  been  required  of  the 
plaintiffs  to  give  evidence  that  the  intestate  had  a  paternal 
unde  named  John  Hollins ;  that  is,  the  fact  should  not  for  a 
moment  have  been  disputed.     But  I  collect  that,  at  the 
trial,  the  defendant's  counsd  not  admitting  it,  the  learned 
judge  ruled  that  the  plaintiffs  were  bound  to  prove  it,  that 
is,  to  prove  as  a  distinct  matter  in  issue,  the  fact  that  the 
intestate  had  a  paternal  uncle  named  John  Hollins,  and  I 
collect  also  (independently  of  the  statement  made  at  the  bar 
by  Mr.  Serjeant  Ta^wrrf  upon  the  argmnent  of  this  motion) 
that  the  defendant's  answer  proving  that  fact  plainly,  it  was 
for  the  purpose  merely  of  proving  it  that  the  answer  was 
put  in.     After  it  had  been  put  in,  the  defendant's  counsel 
admitted,  as  it  would  have  been  then  frivolous  to  dispute,  the 
fact.    [His  Honor  here  read  passages  with  reference  to  this 
subject  from  the  short-hand  writer's  notes  and  the  learned 
judge's  report.] 

Now,  it  is  possible,  though  I  am  certainly  not  persuaded, 
that  the  decree  or  record  at  law,  or  both,  might  have  been 
worded  so  as  more  clearly  to  express  and  demonstrate  my 
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^1847^  meaning.  But  however  that  may  be,  the  second  issue  has  cer- 
tainly not  been  tried  according  to  what,  in  truth,  was  my 
intention — which  intention  I  believe  to  have  been  at  the 
hearing  well  known  and  perfectly  understood  by  the  counsel 
then  in  the  cause,  neither  of  whom  appears  to  have  been 
among  the  counsel  at  the  trial — an  omission  that  Lord  JEldan, 
upon  motions  for  new  trials  of  issues,  noticed  more  than  once 
with  regret  as  creating,  or  having  a  tendency  to  create,  in- 
convenience. Whether  my  meaning  was  well  or  ill  ex- 
pressed, that  meaning,  I  repeat,  was,  that  it  should  not  be 
a  question  at  the  trial  whether  the  intestate  had  a  paternal 
unde  named  John  HoUins. 

Upon  the  whole  matter,  not  by  this  circumstance  alone, 
but  by  this  circumstance  with  the  affidavits,  with  all  the 
evidence  that  was  before  the  jury,  with  the  depositions 
taken  in  the  cause  previously  to  the  decree,  and  with  the 
recollection  of  the  total  absence  of  evidence  on  the  part  of 
the  defendant  here  and  at  law,  I  am  induced  to  think  it  the 
reasonable  and  the  just  course  to  direct  a  new  trial  of  the 
second  issue,  without  asking  the  assistance  of  a  court  of 
law  on  the  subject  of  the  disallowed  questions.  But  the 
plaintiffs  must  agree  to  admit  at  the  trial  to  be  had,  that 
they  sue  in  right  of  Mrs.  Shields,  as  the  administratrix  of 
Mrs.  Allen,  and  not  in  any  other  right  or  character;  that 
Mrs.  Allen  died  intestate,  leaving  Mrs.  Shields  her  next, 
or  one  of  her  next,  of  kin ;  that  the  defendant  is  the  ad- 
ministrator of  the  intestate  Eichard  HoUins,  and  that  the 
sole  object  of  the  suit  is  to  establish  that  he  lefl  Mrs.  Allen 
his  sole  next  of  kin  at  his  death,  and  to  establish  by  that 
title  a  right  to  have  the  clear  residue  of  his  personal  estate 
applied  as  personal  property  of  Mrs.  Allen. 

I  may  add,  that,  small  as  probably  is  the  amount  of  the 
intestate's  personal  estate,  and  impossible  as  it  seems  now  to 
be  that  the  title  to  his  real  estate  can  be  bound  or  affected 
by  any  thing  done  or  to  be  done  in  this  suit,  I  have  been 
unable  to  bring  myself  to  aQow  these  considerations  to  in- 
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duce  a  oourse  on  my  part  not  otherwise  in  my  judgment        1847. 
proper.  Shibld« 

Mr.  Russell  urged^  that,  if  a  new  trial  were^directed  as  to  bodc'hi*. 
the  second  issue,  the  first  ought  to  be  tried  again  also.  But 
the  first  is  not  now,  if  it  ever  was,  material  For  the  third 
issue  having  been  found,  and  as  I  think  correctly  and  satis- 
factorily found,  for  the  plaintifis,  it  is  established  that  Mrs. 
Allen  survived  the  intestate.  Mrs.  Shields,  therefore,  as  a 
party  to  this  suit»  is  either  interested  as  Mrs.  Allen's  ad- 
ministratrix merely,  or  is  not  interested  at  all.  If  Mrs. 
Allen  could  have  been  shewn  to  have  died  before  the  intes- 
tate, the  question,  whether  she  was  Mrs.  Shields's  mother, 
would  have  stood  in  a  different  position. 

Beserve  the  costs  of  the  motion. 


J 


BELLRmOER  V.  BlAGRAVE.  J-^D  ]ifj|. 

OHN  BLAGRAVE,  of  Calcot,  in  the  county  of  Berks,  bui  for  the 

by  his  wiU,  dated  5th  of  November,  1787,  gave  and  de-  "JS^t'^c^^! 

vised  to  John  Blagrave  and  Sir  John  Simeon,  their  heirs,  ***°«^  in  a  re- 

^  ^    ^  ncwedlcaae 

executors,  and  administrators,  all  his  freehold  and  lease-  granted  bf 
hold  messuages  and  hereditaments  in  the  parishes  of  St.  mined ;  the 
Lawrence,  St  Mary,  and  St.  Giles,  in  Beading,  as  weU  as  Sfra'^re^ 
such  parts  thereof  as  were  his  own  separate  estate,  the  the  trustees, 
chief  of  which  were  let  on  leases  for  long  terms  of  years 
determinable  on  lives,   and  renewable  on   the  death  of 
every  life  on  payment  of  fines  certain,  and  the  remain- 
der thereof  let  at  rack-rents,   &c.      The  testator  then 
proceeded  as  follows: — "And   I  hereby  give  full  power 
and  authority    to   the    said  John    Blagrave    and    John 
Simeon,  and  their  heirs,   to  accept  and  take  surrenders 
of  all  the  present  and  future  leases  of  such  messuages,  lands, 
tenements,  and  hereditaments,  as  relate  to  my  separate 
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1847.        estates  in  Beading,  which  are  now  or  shall  hereafter  be 
Bbllrinobr    ^®*  ^^  leases  for  years  determinable  on  the  decease  of  lives 
V.  to  be  named  in  any  such  new  lease,   but  not  for  more 

lives  at  one  and  the  same  time,  at  and  under  the  ^like 
annual  reserved  rent  or  rents,  heriots,  fines,  fees  for  re- 
newal, covenants,  conditions,  and  agreements,  as  shall  be 
contained  in  the  several  leases  thereof  at  the  respective 
times  of  their  being  surrendered ;  and  in  case  [any  such 
leasehold  estates  shall  fall  in  by  the  decease  of  all  the  lives 
by  which  the  same  shall  be  held,  or  by  the  expiration  of 
the  terms  of  years  for  which  they  were  leased,  then,  either 
for  such  valuable  consideration  in  money  as  my  trustees 
can  agree  for,  to  grant  new  or  fresh  leases  of  all  such  parts 
thereof  for  long  terms  of  years,  determinable  on  the  de- 
cease of  three  lives  to  be  named  in  every  such  new  lease, 
but  not  for  more  lives  at  one  and  the  same  time,  at  and 
under  such  rent  or  rents,  and  such  fine  or  fines  for  renewal 
in  future,  as  my  said  trustees  can  agree  for,  to  be  incident 
and  go  along  with  the  reversion  and  inheritance  of  the  es- 
tates thereby  to  be  respectively  letten,  and  at  and  under 
the  like  covenants  and  agreements  as  are  usually  contained 
in  the  leases  of  my  estates  in  Beading  aforesaid  let  on 
lease.** 

In  a  subsequent  part  of  his  will,  the  testator,  in  alluding 
to  the  parts  of  his  estate  let  upon  leases,  for  lives,  added, 
"which  are  always  to  be  leased  in  manner  before  di- 
rected." 

The  testator  died  shortiy  after  the  date  of  his  wilL 
By  an  indenture  dated  the  1st  of  October,  1802,  and 
made  between  John  Blagrave  and  Sir  J.  Simeon,  the  trus- 
tees, of  the  first  part,  Lucy  Deane  of  the  second  part,  and 
Thomas  Cowslade  of  the  third  part,  a  messuage  and  pre- 
mises, which  were  alleged  by  the  bill  to  have  been  let  upon 
a  lease  for  lives,  at  the  respective  dates  of  the  will  and  tiie 
testator's  death,  were,  in  consideration  of  a  surrender  made 
to  the  trustees  of  a  lease,  dated  the  25th  of  April,  1800, 


Bkllrinosb 
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and  of  jE380  pfdd  to  the  trustees  by  Cowslade,  demised  by 
ihem  to  Cowslade,  his  executors^  &c.,  for  ninety-nine  years, 
if  three  persons  therein  named,  or  either  of  them,  should  so  »• 

long  live.  The  indenture  contained  a  covenant  by  Thomas 
Cowslade,  if  either  of  the  three  lives  should  die  within  the 
term,  to  pay,  within  twelve  months,  to  the  trustees,  £8,  as 
a  fine  for  renewal,  and  to  tender  to  the  trustees  for  their 
execution  a  lease  for  ninety-nine  years,  if  the  two  sur- 
vivors and  one  other  person,  to  be  nominated  by  him,  or 
any  or  either  of  them,  should  so  long  live,  and  the  trustees 
were  to  execute  the  renewed  lease  upon  the  tender  and 
payment,  &c.,  being  made  to  them. 

The  plaintiffs,  Henry  Bellringer  and  Alice  his  wife, 
having  become  entitled  to  the  lease  of  1802,  they,  upon 
the  death  of  one  of  the  lives  in  1834,  proposed  the  life  of 
George  Grardener,  aged  seventeen,  in  substitution  for  the 
life  of  the  deceased  nominee.  And  they  instituted  the 
present  smt  against  the  trustees,  for  the  purpose  of  com- 
pelling the  execution  of  a  new  lease  of  the  premises  for  the 
life  of  George  Grardener,  or  for  ninety-nine  years,  deter- 
minable on  his  decease. 

The  question  was,  whether  the  trustees  had  authority, 
under  the  will  of  the  testator,  to  enter  into  the  covenant 
contained  in  the  deed  of  the  Ist  of  October,  1802. 

Mr.  Russell  and  Mr.  Randelly  for  the  plaintiffs,  contended, 
that  the  defendants,  the  trustees,  could  not  be  heard  to  say 
that  the  lease  of  1802  was  invalid.  The  plaintiffs  did  not 
ask  for  a  perpetual  renewal  of  the  lease,  but  only  execu- 
tion of  the  covenant  contained  in  the  lease  of  1802.  It 
must  be  assumed  that  the  lease  of  1802  contained  the  same 
covenants  as  the  previous  lease  of  1800,  which  was  re- 
cited in  it,  and  which  was  lost.  That  lease  had  been  granted 
by  the  testator's  father,  who  was  tenant  for  life  of  the  pro- 
perty, and  acquiesced  in  by  his  son.     The  tenant  for  life 

VOL.  I.  F  D.  G.  8. 
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J 847.         was  equally  interested  with  the  present  defendants  in  get- 
Bellrino£b    ting  rid  of  the  renewable  leases.     [The  Vice-chancellor. — 

Blaoravk.  "^^^  ^^^®®  ^^  ^^^^  ^^  ^^  effect  for  four  lives,  over  the 
selection  of  one  of  which  the  lessor  was  to  have  no  con- 
troul.] 

Mr.   Wtgram^  Mr.  Bacon^  Mr.  Craig^  and  Mr.  Berreyy 
appeared  for  the  defendants. 

The  Vice-Chancellor. — It  is  not  necessary  to  refer  to 
Mortlock  V.  Buller{a)  and  Ordv,  Noel{h)  for  the  purpose 
of  being  satisfied  that  this  Court  does  not  generally  in- 
terfere to  enable  or  assist  parties  to  commit  a  breach  of 
trust;  and  in  the  present  case,  if  the  covenant  for  the 
renewal  in  question  is  a  breach  of  trust,  this  Court  can- 
not, I  apprehend,  interfere  for  the  purpose  of  its  per- 
formance. Now,  I  think,  that  it  plainly  was  a  breach  of 
trust,  unless,  by  means  of  some  covenant  or  engagement 
into  which  the  testator  had  entered  in  his  lifetime,  the 
trustees  were  bound  to  give  the  covenant  for  renewal  in 
question,  or  some  such  covenant.  It  is  also  plain,  in  my 
judgment,  upon  the  materials  which  have  been  brought  be- 
fore me,  that  it  is  neither  admitted  nor  proved  that  the 
testator  had  entered  into  any  covenant  or  engagement  by 
which  the  lessors  of  1802  were  bound  to  give  the  covenant 
in  question.  I  am  apprehensive,  therefore,  that  if  the  only 
information  to  be  obtained  upon  the  subject  is  the  informa- 
tion now  before  the  Court,  the  bill  must  be  dismissed. 
But  it  may  be  a  question,  whether,  if  the  plaintiffs  conceive 
that  they  have  a  reasonable  prospect  of  proving  that  the 
testator  entered  into  a  covenant  or  engagement,  by  means 
of  which  the  lessors  of  1802  were  bound  to  give  this  cove- 
nant, they  should  have  an  opportunity  of  trying  what  they 
can  do. 

(a)  10  Ves.  292.  {h)  5  Madd.  438. 
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The  plainti&'  counsel  then  asked  an  enquiry. 

• 

Enquire  under  what  (if  any)  lease  or  leases,  and  subject  to  what 
(if  any)  covenant  or  covenants,  the  hereditaments  in  question  were 
held  at  the  time  of  the  testator's  death  ;  and  whether,  under  or  by 
means  of  any,  and  what  covenant  or  engagement,  by  which  the 
testator  or  his  estate  was  bound  in  his  lifetime,  it  was  the  duty  of 
John  Blagrave  and  Sir  John  Simeon,  or  incumbent  upon  them,  to 
enter  into  the  covenant  for  renewal  contained  in  the  lease  of  1802,  or 
a  covenant  of  such  a  nature  or  kind. 
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The  pl^tiSs'  counsel  afterwards  elected  to  have  their 
bill  dismissed. 


Sanford  v.  Sanford. 


Jem.  19^A, 

Feb.  Qth. 


jLiUCY  JEKYLL,  widow,  by  her  will,  dated  the  31st  of  Testatrix,  by 
December,  1831,  bequeathed  to  certain  persons  whom  she  j^aooo^STtrust 
named  as  trustees,  the  sum  of  £3000  sterling,  upon  trust  to  ?''  f'*  ^^^  ^**®» 

,  for  her  separate 

invest  the  same,  and  to  pay  unto  her  niece,  Caroline  San-  use,  and,  after 
ford,  the  interest  during  her  life  for  her  separate  use,  and,  her  children ; 
after  her  decease,  upon  trust  to  pay,  assign,  and  transfer  the  Jhwe^shoSd  be 

said  sum  of  £3000,  or  the  stocks,  funds,  and  securities  no  such  chil- 
dren, in  trust 

whereon  the  same  might  be  invested,   unto   the  child  or  for  P.    By  a 
children  of  her  said  niece  living  at  her,   the  testatrix's,  jng  that  C.  had 
decease,  or  thereafter  to  be -born,  absolutely;  and  in  case  ^rovideJfor 
there  should  be  no  such  child  or  children,  then  upon  trust,  from  other 

sources,  the 

after  the  decease  of  her  said  niece,  if  she  should  survive  the  testatrix  de- 

testatrix,  or  otherwise  after  her,  the  testatrix's,  own  decease,  ^f  ;t2900  from 

to  pay,  assign,  and  transfer  the  said  sum  of  £3000  stocks,  ^aooo^and^ 

funds,  and  securities,  unto  Henry  Sanford  and  Wilhelmina  revoked  so 

much  of  the 
legacy  accord- 
ingly, leaving  C.  j^'lOO  only  as  a  remembrance  of  her  affection  : — H^ldf  that  the  legacy  of  ;f 3000 
was  revoked  in  toto,  and  that  in  lieu  of  it  the  legacy  of  ^100  was  given  for  the  absolute  benefit 
of  C. ;  and  that  P.  took  no  interest  either  in  the  £100  or  any  part  of  the  £3000. 

Effect  of  conflicting  dispositions,  in  a  will,  and  in  a  codicil,  of  the  same  residuary  personal 
estate. 

f2 
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1847.  Putt^  and  his  and  her  several  and  respectiye  executors, 
Sanpord  administrators,  and  assigns,  in  equal  shares,  as  tenants  in 
common ;  but,  in  the  event  of  both  or  either  of  them  the 
said  Henry  Sanford  and  Wilhelmina  Putt  dying  before  the 
testatrix,  then  upon  trust  to  pay,  assign,  and  transfer  the 
whole  of  the  said  £3000  stocks,  funds,  and  securities  unto 
the  longest  liver  of  them  the  said  Henry  Sanford  and  Wil- 
helmina Putt,  whether  he  or  she  should  die  in  the  testa- 
trix's lifetime  or  not,  and  to  his  or  her  executors,  adminis- 
trators, and  assigns,  for  his,  her,  or  their  own  absolute  use 
and  benefit.  And  the  testatrix  bequeathed  the  sum  of 
£4000  sterling  unto  and  amongst  all  and  every  the  daughter 
or  daughters  of  her  late  niece  Francis  Tilson,  who  should 
be  living  at  the  time  of  the  testatrix's  decease,  or  who 
should  have  previously  died,  leaving  any  child  or  children 
living  at  the  testatrix's  decease,  in  equal  shares,  as  tenants 
in  common,  the  child  or  children  of  a  deceased  daughter  or 
daughters  to  take  the  share  intended  for  his,  her,  or  their 
deceased  parent  or  parents,  to  and  for  her  and  their  own  use 
and  benefit,  severally  and  respectively.  [There  was  a  similar 
bequest  of  £4000  sterling  in  favour  of  the  testatrix's  nieces, 
Lucy  Sanford,  Juliana  Sanford,  Elizabeth  Sanford,  and  Mary 
Sanford.]  The  residue  of  her  personal  estate  not  otherwise 
disposed  of  by  her  will,  or  which  she  might  not  otherwise 
dispose  of  by  any  codicil  or  codicils,  and  subject  to  the  pay- 
ment of  her  debts,  and  to  such  legacies  or  annuities  as  she 
might  give  by  her  will,  or  by  any  codicil  or  codicils  thereto, 
the  testatrix  bequeathed  as  follows : — One  equal  third-part 
or  share  unto  her  said  niece  Caroline  Sanford,  for  her  own 
absolute  use  and  benefit ;  but,  if  she  should  die  before  the 
testatrix,  then  she  bequeathed  the  same  unto  and  equally 
between  the  said  Henry  Sanford  and  Wilhelmina  Putt,  if 
they  should  both  survive  the  testatrix,  their  respective  exe- 
cutors, administrators,  and  assigns,  as  tenants  in  common ; 
but,  if  only  one  of  them  should  survive  her,  then  the  whole 
to  such  survivor,  or  his  or  her  executors,  administrators^  or 
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asfflgns :  as  to  one  other  equal  third-part  or  share  of  her  said  1847* 
residuary  estate  and  effects,  the  testatrix  bequeathed  the  Sanford 
same  unto,  between,  and  amongst  her  said  nieces  Lucy 
Sanford,  Juliana  Sanford,  Elizabeth  Sanford,  and  Mary 
Sanford,  or  such  of  them  as  should  be  living  at  the  time  of 
her  decease,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  their  several  and 
respective  executors,  administrators,  and  assigns,  to  and  for 
her  and  their  own  absolute  use  and  benefit,  in  addition  to 
the  aforesaid  legacy  of  £4000  in  a  former  part  of  the  will 
bequeathed  to  them ;  and,  if  there  should  be  only  one  such 
daughter,  then  to  such  only  daughter ;  and  if  each  or  any 
of  her  stud  last-named  four  nieces  should  marry  and  die  in 
her  lifetime,  leaving  any  child  or  children  living  at  the  tes- 
tatrix's decease,  then  she  directed  that  such  child  or  children 
should  take  the  share  so  intended  for  his,  her,  or  their 
parent  or  parents.  And  as  to  the  remaining  third-part  or 
share  of  the  stud  residue,  the  testatrix  bequeathed  the  same 
unto,  between,  and  amongst  all  and  every  the  said  daughters 
of  her  said  late  niece  Francis  Tilson  living  at  the  time  of 
the  testatrix's  decease,  and  their  child  or  children  respect- 
ively, and  in  addition  to  the  aforesaid  legacy  of  £4000,  in 
like  manner  as  she  had  bequeathed  the  said  last-mentioned 
equal  third-part  or  share  unto,  between,  and  amongst  her 
said  four  last-named  nieces,  and  the  child  or  children  of 
them  respectively,  as  last  aforesaid. 

After  the  date  of  the  will,  and  before  the  date  of  the 
codicil  after  mentioned,  Henry  Sanford  and  Wilhelmina 
Putt  died ;  the  latter  being  the  survivor. 

The  four  daughters  of  Frances  Tilson  referred  to  in  the 
will,  were,  Mary  Juliana  (Mrs.  Morgan),  Emily,  Margaret 
Augusta  (Mrs.  Moseley),  and  Charlotte  Sophia  (Mrs. 
Austin). 

Before  the  date  of  the  codicil,  Emily  Tilson  died,  unmar- 
ried ;  Mrs.  Moseley  died,  leaving  two  children  ;  and  Eliza- 
beth Sanford  died,  unmarried. 
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1847.  In  a  codicil,  dated  the  3rd  of  December,  1842,  the  testa- 

Sanford       *"^  expressed  herself  as  follows: — "And  whereas   my 
^    ^'  dear  niece  Caroline  Sanford  has  been  so  largely  provided 

for,  and  has  received  so  great  an  addition  to  her  income, 
under  and  by  virtue  of  the  will  of  her  late  brother,  Henry 
Sanford,  I  hereby  deduct  the  sum  of  £2900  (which  she 
will  never  want)  from  the  said  legacy  or  sum  of  £3000  be- 
queathed to  her  by  my  said  will;  and  I  do  hereby  revoke 
so  much  of  the  said  legacy  accordingly,  leaving  her  the  sum 
of  £100  only,  as  a  remembrance  of  my  affection  and  regard 
for  her,  which  has  suffered  no  abatement  or  diminution. 
And  whereas  I  have,  by  my  said  will,  bearing  date  the 
3l8t  day  of  December,  1831,  given  and  bequeathed  the  sum 
of  £4000,  in  equal  shares  and  proportions,   to  the  four 
daughters  of  my  late  niece,  Frances  Tilson,  and  Emily  Til- 
son,  one  of  the  four  daughters,  having  died  before  me  ;  now, 
I  do  hereby  give  and  bequeath  the  sum  of  £1000,  being  the 
share  of  the  £4000,  which  would  have  been  paid  to  the  said 
Emily  Tilson  had  she  survived  me,  together  with  that  por- 
tion of  the  residue  of  my  personal  effects,  to  which  the  said 
Emily  Tilson  would  have  been  entitled  under  my  said  will, 
unto  Mary  Juliana  Morgan,  the  eldest  daughter  of  my  said 
late  niece  Frances  Tilson,  and  to  her  children,  in  addition  to 
the  share  which  I  have  bequeathed  to  her  and  her  children 
by  my  said  will.     And  whereas  Margaret  Moseley,  an- 
other of  the  children  of  my  said  niece  Frances  Tilson,  hav- 
ing died  in  my  lifetime,  I  hereby  give  and  bequeath  the 
legacy  given  to  her  by  my  said  will,  or  any  codicil  thereto, 
together  with  that  portion  of  the  residue  of  my  said  personal 
estate  and  effects  which  she  the  said  Margaret  Moseley 
would  have  been  entitled  to  under  my  said  will,  to  her  chil- 
dren, to  be  divided  between  them,  in  equal  shares  and  propor- 
tions.    And  all  the  residue  and  remainder  of  my  estate  and 
effects,  of  whatsoever  nature  or  kind  the  same  may  be,  after 
the  payment  of  my  just  debts,  legacies,  funeral  expenses, 
and  the  costs  of  proving  this  my  will,  1    desire  may  be 
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divided  into  four  equal  parts  or  shares;  and  I  give  and  be-         1847. 
queath  one  part  or  share  to  each  of  my  said  nieces,  Juliana,      Sanford 
Lucy,  and  Mary  Sanford ;  and  the  remaining  fourth  part 
or  share  I  desire  may  be  divided  between  Mary  Juliana 
Morgan  and  Charlotte  Austen ;  and,  in  all  other  respects 
not  hereby  altered  or  revoked,  I  confirm  my  said  will." 

The  testatrix  died  on  the  26th  of  July,  1844. 

Caroline  Sanford  was  living  and  unmarried  at  the  hearing 
of  the  cause. 

The  principal  questions  were,  whether  the  revocation  of 
the  legacy  of  £3000  was  total,  or  only  extended  to  the  life- 
interest  of  Caroline  Sanford;  and  in  what  manner  upon  the 
true  construction  of  the  will  and  codicil,  taken  together,  the 
residue  was  divisible. 

It  was  admitted  at  the  bar,  that  the  testatrix  had  no  real 
estate. 

Mr.  Russell  and  Mr.  Elmskyy  for  the  plaintiffs. 

Mr.  Calvert,  for  the  defendant  Caroline  Sanford. 

Sir  F,  Simpkinson,  Mr.  Stoanston,  Mr.  Wigram,  Mr. 
Lloyd,  ]VIr.  Goodeve,  Mr.  Sandys,  IMr.  Hitchcock,  Mr.  Lewis, 
and  Mr.  Ivory,  for  the  other  defendants. 

The  following  cases  were  referred  to :  Earl  of  Ilardwicke 
v.  Douglas  {a).  Doe  d.  Winter  v.  Perratt  (h),  Dujfield  v.  Duf- 
field  (c),  Cockrill  v.  Pitchforth  {d).  Twining  v.  Poioell  (e). 

The  Vice-Chancellor. — The  points  arising  in  this  case      Feb.  ^h, 
on  the  testatrix's  codicil  of  1842,  are  not  without  difficulty. 
I  have  considered  them  as  well  as  I  can,  and  formed  an 
opinion  upon  them.  I  think  that  she  must  be  taken  to  have 

(a)  7  CI.  &  F.  795.  (</)  1  Coll.  026. 

\h)  9  CI.  &  F.  606.  (e)  2  Coll.  262. 

(0  3  Bligh,  N.  S.  261. 
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1847.  meant,  absolutely,  a  total  revocation  of  the  egacy  of  £3000, 
Sanford  ^^  which  a  life-interest  had,  by  the  will,  been  given  to  Miss 
^    ^'  Caroline  Sanford,  and  in  lieu  of  it  to  have  substituted  a 

Sanford.  -**•     . 

legacy  of  £100,  for  that  lady's  absolute  benefit.  My  im- 
pression therefore  is,  that  the  personal  representative  of 
Mrs.  Putt  has  not  any  contingent  or  other  interest  in  the 
£100,  or  in  any  part  of  the  £3000. 

The  questions  concerning  the  residue  have  seemed  to 
me  the  most  embarrassing,  and  especially  those  depending, 
or  argued  to  depend,  on  the  meaning  and  eflfect  of  the  word 
"  only,"  used  with  reference  to  Miss  Caroline  Sanford's  £100 
— on  the  effect  of  the  proposition,  if  true,  that  assuming  the 
testatrix  to  have  had  real  estate  at  her  death,  that  real  estate 
would  not  have  been  affected  by  her  testamentary  disposi- 
tions, had  she  not  made  the  codicil  of  1842,  and  had  she  in- 
stead of  it  merely  republished  her  will  in  that  year — and  on 
the  effect,  or  absence  of  effect,  upon  the  original  share  of  the 
residue  intended  by  the  will  for  Mrs.  Morgan,  of  the  passage 
beginning  with  the  words  "  in  addition  to  the  share." 

I  have,  but  not  without  hesitation,  arrived  at  the  conclu- 
sion, that  it  will  be  an  interpretation  of  the  codicil,  not  less 
likely  than  any  other  to  be  in  conformity  with  the  views  and 
intention  of  the  testatrix,  to  say,  that  the  clause  at  the  end 
of  it  beginning,  ^'  And  all  the  residue  and  remainder  of  my 
estate,"  and  terminating  with  the  words, "  Charlotte  Austin, 
and  in  all  other  respects  not  hereby  altered  or  revoked,  I 
confirm  my  said  will,"  does  not  affect  or  relate  to  the  shares 
of  the  residue,  to  which,  in  the  absence  of  that  clause,  Mrs. 
Morgan,  Mrs.  Moseley,  and  Emily  or  Amelia  Tilson,  re- 
spectively, would,  under  the  will,  have  been  entitled,  if  they 
had  all  survived  the  testatrix;  or  either  of  those  three 
shares :  that  one  of  those  three  shares  belongs,  by  virtue  of 
the  will  or  codicil,  or  both,  to  Mrs.  Moseley's  children  ;  that 
by  virtue  of  the  will  and  codicil  the  other  two  belong  to 
Mrs.  Morgan;  and  that  the  residue  in  all  other  respects 
(that  is,  the  whole  residue  except  those  three  shares)  belongs 
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as  to  three-fourths  to  Juliana^  Lucy,  and  Mary  Sanford,       ^  1847*  ^ 
and  as  to  the  remaining  fourth,  to  Mrs.  Morgan  and  Mrs.       Sanfobd 
Austin.     And  as  this  also  is  the  construction  of  the  codicil,      Sanfokd. 
which  is,  in  my  judgment,  more  in  conformity  than']any 
other  with  general  principles  and  general  rules  of  testamen- 
tary interpretation,  I  think  it  right   to  adopt  it,  and  to 
direct  distribution  of  the  residue  accordingly « 

T  ought  not,  I  think,  to  treat  the  final  residuary  clause  in 
the  codicil,  as  unmeaning  or  inoperative,  or  as  meant  only 
to  extend  to  such  real  estate,  if  any,  as  the  testatrix  had  or 
might  have,  and  the  share  of  the  residue  originally  intended 
for  Miss  Caroline  Sanford,  or  to  one  of  those  two  subjects. 
While,  on  the  other  hand,  the  intention  to  give  to  Mrs.  Mor- 
gan, and  to  give  or  preserve  to  the  children  of  Mrs.  Moseley, 
respectively,  the  shares  of  residue  originally  intended  for 
Emily  Tilson  and  Mrs.  Moseley  appears,  I  think,  so  strongly 
and  plainly  upon  the  codicil,  that  it  is,  as  I  conceive,  the 
duty  of  the  Court,  if  reasonably  and  fairly  possible,  to 
reconcile  that  expression  of  intention  with  the  final  residuary 
gift.  In  my  opinion,  as  I  have  said,  it  is  reasonably  and 
fidrly  possible ;  and  though  an  intention  of  a  similar  kind 
in  Mrs.  Morgan's  favour,  as  to  her  original  share  of  the 
residue,  is  perhaps  not  expressed  with  equal  clearness  or 
distinctness,  I  do  not  feel  myself  warranted  in  not  extend- 
ing the  benefit  of  such  a  construction  to  her,  though  I  have 
not  omitted  to  notice  the  use  of  the  word  "  portion  "  as  dis- 
tinguished from  the  word  '*  share,"  upon  which  an  argument 
was  very  fairly  urged  at  the  bar. 

But  I  repeat  that  I  am  not  confident  (and  especially  as  to 
Mrs.  Morgan's  original  share  of  the  residue)  that  the  views 
which  I  take  of  this  singular  instrument— singular  I  mean 
when  read  with  the  will  to  which  it  refers — are  correct 

I  should  have  delayed  my  judgment  longer  had  I  not  be- 
come convinced  of  the  impossibility  of  doing  better  with  the 
case,  as  far  as  I  am  concerned;  though  I  am  satisfied  that 
there  may  be  dissent  from  my  interpretation  without  litigi- 
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1B47.  ousness  or  unreasonableness.  1  ought  perhaps  to  add,  that 
Sanford  I  understood  the  testatrix  to  have  been  admitted  at  the  bar 
not  to  have  had,  when  or  after  she  made  the  codicil  of  1842, 
any  real  estate,  and  (though  this  is  probably  superfluous) 
that,  by  Mrs.  Moseley's  and  Mrs.  Morgan's  origmal  shares 
of  the  residue,  I  have  meant  those  which  would  have  been 
their  shares  of  the  residue  under  the  will  singly,  had  Emily 
Tilson  and  Mrs.  Moseley  both  survived  the  testatrix. 

It  may  be  convenient  to  state  the  mode  in  which,  under 
the  will  alone,  the  residue  would  have  been,  and  the  mode  in 
which,  if  I  am  right  in  my  interpretation  of  the  codicil,  the 
residue  must  be,  apportioned;  at  least  as  it  seems  to  me. 

Let  it  be  considered  as  divisible  into  288  shares.  These 
under  the  will  alone  would,  I  conceive,  have  been  apportion- 
able  thus — Miss  Caroline  Sanford  would  have  taken  ninety- 
six.  Miss  Lucy,  Miss  Juliana,  and  Miss  Mary  Sanford, 
would,  between  them,  have  taken  ninety- six,  Mrs.  Moi^an 
thirty-two,  Mrs.  Austin  thirty-two,  and  the  children  of 
Mrs.  Moseley  thirty-two. 

But  the  codicil,  as  I  understand  the  case,  thus  varies  the 
matter — Miss  Caroline  Sanford  is  excluded,  and  the  288 
shares  are  apportionable  as  follows : — To  Miss  Lucy,  Miss 
Juliana,  and  Miss  Mary  Sanford,  one  hundred  and  sixty-two 
between  them  (instead  of  ninety-six) ;  to  Mrs.  Morgan 
seventy-five  (instead  of  thirty-two);  to  Mrs.  Austin  twenty- 
seven  (instead  of  thirty-two) ;  and  to  the  children  of  Mrs. 
Moseley  twenty-four  (instead  of  thirty-two). 

I  am,  however,  so  bad  an  arithmetician,  that  I  do  not 
rely  on  these  calculations.  If  they  depart  from  the  prin- 
ciple that  I  have  stated,  they  must  go  for  nothing. 
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1847. 
Jan.  2%th  Sf 

Edwards  r.  Champion.  29M. 

I  Feb  Aft  Sf  2nd. 

N  May,  1797,  an  estate,  called  Acridges,  which  had  been  Two  women, 

holden  for  lives,  of  the  lords  of  the  manor  of  Bleadon  with  tenanUoTcopy- 

Priddie,  in  the  county  of  Somerset,  was,  on  the  nomination  l»old  lands,  one 

^                                      '         ^                  ^  of  them  and  her 

of  George  Yeo  the  then  proprietor,  granted  in  reversion  to  husband  sur- 
Ann  Bailey  (then  Ann  Yeo)  for  the  term  of  her  life,  imme-  esute  and  In- 
dia tely  after  the  death,  surrender,  or  forfeiture  of  the  said  latent  tiiat  the 
George  Yeo,  George  Yeo  his  son,  and  Mary  Yeo  his  dauorhter.  lord  should  re- 

°               ,                                •'                          °  grant  the  same 

The  grant  to  Ann  Bailey  was  made  to  her  as  a  trustee  to  such  person 

1     /»      r^              XT  or  persons  as 

only  for  George  Yeo.  the  husband 

George  Yeo  the  son,  and  Mary  Yeo  the  daughter,  having  J|^^'^j^|?'^  m^^ 

died,  a  fresh  grant  of  the  premises  in  reversion  was  made  wife  died  in  the 

•     -mr        -irt^**            1               •        .          /» i^             -tr           1               •  lifetime  of  her 

m  May,  1807,  on  the  nomination  of  George  Yeo :  the  nomi-  husband  and 

nee  in  reversion  in  trust,  being  his  daughter  Sarah  Yeo,  and  JJ^and  after- 

the  previous  nominees  for  lives  being  the  said  George  Yeo,  "^^^  ^^h\' 

the  said  Ann  Bailey,  and  Maria  Thomas.     At  the  same  will,  appointed 

time  George  Yeo  surrendered  into  the  hands  of  the  lords  of  share  to  hiscxc- 

the  manor  all  his  interest  in  the  premises,  to  the  intent  that  fhat7here^*M ' 

the  lords  miffht  thereafter  re^jrant  the  same,  to  such  person  » severance  of 

^                       .          ®,                            5                    r  thejoint-te- 

or  persons,  and  for  such  life  or  lives,  as  the  surrenderor  should  nancy, 
by  will  give,  devise,  direct,  limit,  or  appoint. 

George  Yeo,  by  his  will,  dated  the  11th  January,  1815, 
gave  as  follows: — "I  give,  devise,  and  bequeath  all  that 
both  estates,  late  Deanes  and  Acridges,  in  Bleadon  aforesaid, 
unto  my  beloved  wife,  Mary  Yeo,  as  long  as  she  shall  remain 
a  widow ;  and  if  my  wife  should  happen  to  mjirry,  then  I 
give,  devise,  and  bequeath  the  aforesaid  premises  unto  my 
daughters,  Jane  Yeo  and  Sarah  Yeo,  and  their  heirs,  and 
for  want  of  such  issue,  then  to  Nancy  Bailey  (meaning  the 
before-named  Ann  Bailey)  and  her  heirs,  for  ever,  and  my 
wife  to  keep  the  same  full  stated ;  and  in  case  my  wife  should 
happen  to  marry,  and  lost  the  estates  to  my  daughters,  then 
they  shall  pay  her  £20  a  year,  at  half-yearly  payments 
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1847,        during  her  life."     The  testator  then,  after  making  certain 

Edwards      o^^er  devises  and  giving  various  pecuniary  legacies,  pro- 

^     ••  ceeded  thus : — "All  the  rest,  residue,  and  remainder  of  my 

Champion.  ,  ,  , 

household  goods,  estates,  chattels,  monies,  and  securities  for 
monies,  I  give,  devise,  and  bequeath  unto  Sarah  Yeo  and 
Jane  Yeo,  their  heirs,  executors,  administrators,  and  as- 
signs;" and  he  appointed  them  executrixes  of  his  will. 

The  testator  died  in  1818,  without  revoking  his  will,  which 
was  proved  by  the  executrixes.  He  left  his  widow,  Mary 
Yeo,  and  also  Ann  Bailey,  and  his  daughters  Sarah  Yeo 
and  Jane  Yeo,  surviving  him. 

After  the  testator's  death,  and  in  1818,  Mary  Yeo,  the 
widow,  was  admitted  tenant  in  dower  or  free-bench  of 
Acridges,  for  her  widowhood,  according  to  the  custom  of  the 
manor.  She  entered  into  possession  of  the  property,  and  not 
marrying  again,  received  the  rents  down  to  the  time  of  her 
death,  which  took  place  in  1844. 

Sarah  Yeo  married  George  Edwards;  and,  in  1820, 
Acridges  was  granted  to  George  Edwards  and  Jane  Yeo,  at 
their  nomination,  in  trust  for  their  own  sole  use  and  benefit, 
for  the  term  of  their  natural  lives,  and  the  life  of  the  longest 
liver  of  them  successively,  at  the  will  of  the  lords,  immediately 
afl«r  the  death,  surrender,  or  forfeiture  of  Ann  Bailey  and 
Sarah  Edwards ;  and  thereupon  Ann  Bailey  was  admitted 
tenant  in  trust  for  George  Edwards  and  Jane  Yeo. 

Jane  Yeo  afterwards  married  William  Champion;  and  in 
1831,  she  and  her  husband  surrendered  their  estate  and 
interest  in  Acridges,  to  the  intent  that  the  lords  of  the  manor 
might,  at  any  time  thereafter,  regrant  the  same  to  such 
person  or  persons,  for  the  same  or  such  further  or  other  life 
or  lives,  as  William  Champion  in  and  by  his  last  will  and 
testament  in  writing,  already  made  and  duly  executed,  or 
which  he  might  at  any  time  thereafter  make  and  duly 
execute,  should  give,  devise,  direct,  limit,  or  appoint  the 
same. 
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Jane  Champion  died,  leaving  Sarah  Edwards^  her  sister^         1847. 
surviving  her.  ^^^, 

In  1844,  after  the  death  of  the  widow,  an  action  of  eject-     ^     ^' 
ment  was  brought  for  one  moiety  of  Acridges,  on  the  joint 
demise  of  William  Champion  and  Ann  Bailey. 

The  bill,  filed  by  Greorge  Edwards  and  Sarah,  his  wife, 
against  William  Champion  and  Ann  Biuley,  after  suggesting 
a  breach  of  trust  on  the  part  of  Ann  Btuley,  in  allowing  her 
name  to  1>e  used  in  the  action  of  ejectment,  prayed  that  it 
might  be  declared,  that  the  devise  to  Sarah  Edwards  and 
Jane  Champion,  of  Acridges,  was  a  devise  to  them  as  joint 
tenants ;  and  that,  by  the  death  of  Jane  Champion,  the  en- 
tire equitable  estate  in  remainder,  after  the  death  of  Mary 
Yeo,  the  widow,  vested  in  the  plaintiffs  in  right  of  Sarah 
Edwards ;  that  Ann  Bailey  might  be  decreed  to  assign  the 
property  to  the  plaintiffs,  and  for  an  injunction,  &c. 

Champion  by  his  answer,  submitted  that,  by  the  surrender 
of  1831,  the  joint  tenancy  created  by  the  will  of  the  testator 
was  severed,  and  consequently,  that  upon  the  death  of  the 
widow,  the  entirety  of  Acridges  did  not  vest  in  the  plaintiffs, 
but  that  one  moiety  devolved  to  the  defendant,  by  reason 
of  his  marriage  with  Jane  Yeo. 

Upon  the  death  of  Champion,  a  bill  of  revivor  and  supple- 
ment was  filed  by  his  executors,  to  whom  he  had  devised 
all  his  copyhold  estates  upon  certain  trusts. 

Mr.  Lee  and  Mr.  fV.  M.James,  for  the  plaintiffs,  contended, 
that  the  surrender  of  1831,  though  followed  by  the  will  of 
William  Champion,  effected  no  severance  of  the  joint-tenancy. 
It  might  be  conceded  that  a  surrender  by  a  joint-tenant  to 
the  use  of  his  will,  his  death,  and  will  found,  would  operate 
as  a  severance :  Co.  Litt  59.  b. ;  Gale  v.  Gale  (a).  But,  here, 
at  the  death  of  the  surrenderor,  the  wife,  there  was  no  will 
on  which  the  surrender  could  operate.     The  wife  having 

(a)  2  Cox,  136. 
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1847.  made  no  disposition  of  the  property  under  the  surrender, 
Edwards  the  husband  could  do  no  act  to  complete  the  severance. 
Champion.  '^^^  husband  having  survived  his  wife,  there  was  an  inter- 
val during  which  there  were  no  uses,  and  the  husband  was 
a  wrong  doer.  The  surrender  alone  not  followed  by  admit- 
tance or  any  other  act,  was  insufficient  for  the  purpose  of 
severance :  Boe  d.  Jefereys  v.  Hicki  (a) ;  Rex  v.  Mildmay  (A). 
— They  also  referred  to  Litt.,  sects.  286,  287 ;  Carr  v. 
Singer  (c) ;  Prankerd  v.  Pranherd  (d), 

Mr.  Hodgson,  Mr.  Prendergast,  and  Mr.  Malinsy  for  the 
defendants. — Considering  this  as  a  joint-tenancy,  we  submit 
that  there  was  a  severance  from  the  time  of  the  surrender, 
and  not  merely  from  the  death  of  the  donee  of  the  power. 

According  to  Lord  Cokey  the  surrender  by  a  joint-tenant 
to  such  uses  as  he  may  by  will  appoint,  or  according  to  the 
terms  of  his  will,  such  surrender  being  followed  by  a  will 
made  in  pursuance  of  the  surrender,  and  by  his  death,  is  a 
severance  of  the  joint-tenancy ;  for,  by  relation,  the  state  of 
the  land  is  bound  by  the  surrender :  Co.  Litt.  69.  b.  But 
it  is  said  that  here  there  was  no  severance,  because  the  sur- 
render was  not  to  the  use  of  the  surrenderor's  own  will,  but 
to  that  of  her  husband's  will,  and  that  there  was  an  inter- 
val between  the  death  of  the  surrenderor  and  the  operation 
of  the  husband's  will.  It  is  submitted,  however,  that 
the  effect  of  the  surrender  was  to  make  the  moiety  in- 
cluded in  it  the  property  of  the  husband.  He  could  have 
been  admitted  to  that  moiety.  The  case  is  analogous  to 
that  of  a  fine  levied  by  husband  and  wife,  and  a  deed  declar- 
ing the  uses  of  the  fine  in  favour  of  the  husband.  In  the  in- 
terval the  uses  result :  Harris  v.  Evans  (e).  Suppose  the 
case  of  a  surrender,  to  the  intent  that  the  lord  may  regrant 

(a)  2  Wils.  13.  (c^)  1  S.  &  S.  1. 

{h)  6  B.  &  Adol.  254.  (e)  Bridgm.  547. 

(c)  2  Vez.  sen.  603. 
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to  sach  uses  as  A.  B.  shall  appoint  by  will     If  A.  B.         1847. 
makes  his  will  and   dies,   and   the   surrender  is   present-      Edwards 
ed  and  enrolled,  that,  according  to  the  authority  of  Gale  v.     champion. 
Gale  and  of  Lord  Coke^  is  a  severance;  yet,  at  the  death  of 
A.  B.,  no  act  beyond  the  surrender  has  been  done  by  the 
surrenderor.    The  surrender  is  made  effectual  for  the  purpose 
of  severance,  by  the  subsequent  will,  by  way  of  relation. 
There  is  no  doubt  that  a  bargain  and  sale  is  a  severance  of 
the  joint-tenancy,  though  not  enrolled  till  after  the  death  of 
the  bargainor.     So,  where  one  of  two  joint-tenants  in  fee 
executes  a  conveyance  by  lease  and  release,  and  limits  the 
property  to  such  uses  as  he  shall  by  will  appoint ;  if  he  makes 
a  will,  it  will  take  effect  as  an  execution  of  the  power,  but 
until  the  will  there  is  a  resulting  use  in  severalty,  and  he 
becomes  tenant  in  common  with  his  companion.     These 
principles  apply  to  a  surrender  of  copyholds.     Such  a  sur- 
render is  analogous  to  a  conveyance  under  the  Statute  of 
Uses,  and  uses  to  arise  infuturo  may  be  limited  in  it :  Bod- 
dington  v.  Ahemethy  (a). 

On  these  grounds,  admitting  the  plaintiffs  to  have  been 
right  in  filing  the  original  bill,  the  bill  of  revivor  and  supple- 
ment cannot  be  maintained ;  and  their  case  fails  from  the 
beginning,  if  the  Court  should  be  of  opinion  that  there  was 
a  tenancy  in  common.  Cook  v.  Cook(b)]  Barker  v.  Giles {c); 
fVilkinsan  v.  Spearman  (d). 

Lastly,  considering  the  copyholds  as  holden  for  lives,  and 
not  as  copyholds  of  inheritance,  the  surrender  was  a  perfect 
conveyance  of  the  estate  to  the  lord,  and  effected  a  severance; 
and  from  the  time  of  the  severance  the  lord  held  the  estate 
subject  to  the  trusts  of  the  surrender ;  Vin.  Abr.  Copyhold, 
X.  e.  pL  3.  In  that  view  the  estate  would  be  a  chattel 
interest,  and  descendible  to  the  ancestors,  or  to  the  heirs 

(a)  5  B.  &  C.  78J.  from  which  it  appears  that  the 

(b)  2  Vem.  245.  statement  in  Cray  v.   JVillu,  2 

(c)  2  P.  W.  280.  P.  W.  529,  that  the  lands  were 
{d)  MS.   Lin.    Inn.  Library,      the  subject  of  devise,  is  an  error. 
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1847.        (if  not  barred  by  the  act  of  the  ancestor)  as  spedal  occu- 

Champion.  ]yfj.^  j^^^  \^  reply. — The  estate  sought  to  be  recovered  is 
an  estate  in  the  nature  of  freehold,  and  an  equitable  interest. 
It  is  not  a  chattel  interest.  It  is  true  that,  in  the  former 
part  of  the  will,  the  gift  to  the  daughters  is  only  in  case  the 
widow  marries,  and  she  never  did  marry ;  so  that  in  the 
absence  of  other  words,  it  might  be  necessary  to  apply  to 
this  case  the  principles  of  Luxford  v.  Cheehe  (a),  and  other 
decisions  of  that  class.  The  subsequent  gift,  however,  of 
all  the  testator's  ^^  goods,  estates,  chattels,"  &c.,  to  his  two 
daughters,  renders  that  application  unnecessary.  Q^dcun'' 
que  via  datdy  the  two  daughters  took  either  a  joint-tenancy 
for  life  with  several  inheritances,  or  a  joint-tenancy  in  fee. 

In  this  state  of  circumstances  one  of  the  daughters  made, 
with  her  husband,  a  surrender  to  such  uses  as  he  should  ap« 
point  by  his  will.  Upon  her  death  in  his  lifetime,  the  original 
grant  carried  the  estate  to  the  surviving  joint-tenant.  Litt. 
sect.  286.  Can  it  then  be  said  that  an  event  which  happened 
after  the  right  of  the  surviving  tenant  ripened,  shall  destroy 
that  right?  Is  it  consistent  with  principles  of  law,  that  a  per- 
son who  is  in  by  the  original  grant,  shall  be  defeated  by  the 
power  so  given  to  make  a  will  ?  In  the  case  relied  upon  on 
the  other  side,  the  surrender  was  by  the  joint-tenant  to  the 
use  of  his  own  will,  followed  by  his  death  and  due  presentment 
It  was  there  held,  upon  the  doctrine  of  relation,  that  the  siur- 
render  would  have  effect  The  reason  for  the  decision,  foimded 
on  the  doctrine  of  relation,  is  unsatisfactory;  but  the  authority 
of  it  cannot  be  disputed.  Take,  however,  a  case  put  by  Lord 
Coke  of  a  different  complexion :  "  If  two  joint-tenants  be 
of  a  term,  and  the  one  of  them  grant  to  I.  S.,  that  if  he  pay 
him  £10  before  Michaelmas,  that  then  he  shall  have  his 

(a)  8  Lev.  125.    See  Feam.      Mackinnon  y.  SeweU,  2  M.  &  K. 
Cont  Rem.  239.    See  Sheffield  v.      202. 
Lord  Orrery,  3  Atk.  282,  284; 


CASES  Df   CHANCEBT.  81 

tenn ;  the  gmntcnr  dieth  before  the  day,  J.  S.  pays  the  sum 

to  hk  execotore  at  the  day,  yet  he  shall  not  have  the  term, 

but  the  surviTor  shall  hold  place,  for  it  was  but  in  the  na-  *• 

tore  of  a  oommnmcation.'^     Co.  LitL  185.  a.     Here  the 

sonender  was  no  more  than  a  "  ccmmimucation.''    To  effect 

a  seveiance  there  must  be  an  actual  and  complete  alienation : 

Piartnehe  ▼.  PoKktt  (a). 

Before  judgment  was  delivered,  the  defendants  con- 
sented to  wuve  aU  claim  to  rent,  between  the  death  of  the 
widow  and  the  death  of  William  Champion,  and  to  make 
good  afl  rent,  if  any,  received  by  them  during  that  time. 

The  Vicb-Chanckllob- — Assuming  that  there  was  a 
joint-tenancy,  I  am  clearly  of  opinion,  upon  authority 
eqoaUy,  and  prindple,  that  here  there  was  an  effectual  se- 
verance— whether  so  as  to  affect  the  enjoyment  of  the  pro- 
perly before  the  death  of  TTilliam  Champion,  is,  in  my 
judgment,  a  serious  question,  upon  which,  but  that  it  has 
been  waived,  I  should  probably  have  thought  it  right  to  ask 
the  aamstance  of  a  court  of  law.  That  question,  however, 
has  been  waived  by  the  defendants;  the  defendants  not 
only  relinquishing  all  claim  to  the  rents  for  that  time,  but 
consenting,  if  it  shall  appear  that  they  have  received  any 
of  those  rents,  to  make  them  good ;  and  consenting  also  to 
pay  the  costs  of  the  action  of  ejectment.  Under  these  cir- 
cumstances, if  the  defendants  consent  to  the  decree  which  I 
am  about  to  read,  I  am  of  opinion,  that  justice  between 
them  and  the  plaintiffs  entitles  the  defendants  to  such  a 
decree.     The  decree  would  be  thus : — 

With  the  consent  of  the  defendants,  and  without  prejudice  to 
any  question  as  to  the  construction  of  the  will  of  George  Yeo,  or 
as  to  the  legal  or  equitable  effect  of  the  surrender  made  by  Cham- 
pion and  wife  in  the  year  1831,  Declare,  that  the  plaintiffs,  in  right  of 
Mrs.  £dwards,  were  entitled  to  the  hereditaments  called  Acridges,  in 
the  pleadings  mentioned,  from  the  time  of  Mary  Yeo's  death  to  the 
death  of  William  Champion,  and  to  the  entirety  of  the  rents  and 

(a)  2Atk.54. 
VOL.    I.  G  D.  G.  8. 
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1847.  profits  of  sach  hereditaments  diuing  that  time.    And  with  the  con« 

^  y  *  sent  of  the  defendants,  dismiss  the  bill,  so  &r  as  the  same  claims  an 
EnwAmofl  interest  beyond  the  Hfe  of  the  deceased  defendant,  William  Cham- 
Champioit  P^^»  "*  ^*  moiety  of  the  hereditaments  called  Acridges,  in  the 
pleadings  mentioned,  which  was  comprised  in  the  surrender  of  1831, 
in  the  pleadings  mentioned.  And  with  the  like  consent,  and  without 
prejudice  as  aforesaid,  let  the  defendants  be  restrained  from  issuing 
execution  on  the  judgment  in  ejectment,  obtained  as  in  the  pleadings 
mentioned,  and  from  commencing  or  prosecuting  any  proceedings  at 
law  against  the  plaintiffii,  or  either  of  them,  for  the  recovery  of  the 
moiety  of  the  hereditaments,  which  was  not  comprised  in  the  surren- 
der of  1831,  or  for  recovering  the  rents  and  profits  of  such  moiety 
which  have  accrued  since  the  death  of  William  Champion  ;  or  any 
of  the  rents  or  profits  of  the  said  hereditaments  which  accrued  due 
before  the  decease  of  William  Chimipion,  and  from  disturbing  the 
plaintiffs,  or  either  of  them,  in  the  enjoyment  of  the  said  moiety  not 
comprised  in  the  surrender  of  1831.  And  with  the  like  consent,  and 
without  prejudice  as  aforesaid,  let  the  defendants  within  a  month 
take  all  necessary  steps  for  causing  and  procuring  the  said  judgment, 
and  all  proceedings  in  the  said  action  of  ejectment,  to  be  set  aade^ 
with  costs  at  law,  to  be  paid  by  the  defendants.  But  the  defendants 
are  to  be  at  liberty  to  commence  and  prosecute  any  other  action  or 
actions  that  they  may  be  advised  for  the  recovery  of  the  moiety  of 
the  said  hereditaments 'comprised  in  the  surrender  of  1831,  or  the 
rents  and  profits  of  such  moie^  which  have  accrued  since  the  death 
of  William  Champion.  'And  the  plaintiffs  desiring  not  to  have,  and 
waiving  any  reference  or  inquiry  as  to  the  rents  and  profits  of  the 
said  hereditaments  which  accrued  before  the  death  of  the  said  Wil- 
liam Champion,  or  any  part  thereof,  or  as  to  the  possession,  enjoy- 
ment, or  management  of  the  said  hereditaments,  or  any  part  thereof, 
before  his  death,  let  the  defendants  pay  to  the  plaintiffs  their  costs 
of  these  suits,  except  so  far  as  such  costs  have  been  increased  by  the 
plaintiffs  claiming  any  interest  beyond  the  term  of  the  life  of  the 
said  William  Champion  in  the  said  moiety  of  the  said  hereditaments 
which  was  comprised  in  the  suri'ender  of  1831,  and  except  the  costs 
of  issuing  and  serving  any  writ  of  injunction  under  the  present  de- 
cree. And  let  the  costs  of  these  suits,  so  far  as  such  costs  have  been 
increased  by  the  plaintiffs  claiming  an  interest  as  aforesaid  beyond 
the  life  of  the  said  William  Champion,  be  paid  by  the  plaintiff, 
George  Edwards,  to  the  defendants.  Costs  to  be  set  off  on  each  side. 
Usual  directions.    Liberty  to  apply. 

The  defendants  consented  to  this  decree. 


An  appeal  was  afterwards  presented  to  the  Lord  Chan- 
cellor by  the  plamtifiTs,  when  his  Lordship  was  pleased  to 
direct  a  case  to  be  stated  for  the  opinion  of  a  court  of  law. 
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1847. 
Okill  v.  Whittaker.  Feb.  I2th  Sf 

JjY  an  indenture  of  lease,  dated  the  10th  of  May,  1755,  Where,  by  the 

_..  'T*  1  :i*ixTim  matiial  mistake 

certain  messuages  m  Ijiverpool  were  demised  to  John  Tonge,  of  veiidor  and 
his  executors,  administrators,  and  as^gns,  for  the  natural  ^edunSono? 
lives  of  the  said  John  Tonge,  Jane  his  wife,  and  Mary  their  a  leasehold  in- 

°  ^  ^  terest,  It  had 

daughter,  and  for  the  term  of  twenty-one  years,  to  commence  been  sold  at  a 
at  the  death  of  the  survivor  of  them.  ^wTlSJwIS' 

The  property  having^  become  vested  in  the  plidntifTs  Charles  ^**"*»  •"**  ^. 

,    ,  ,  conveyance  had 

and  William  Okill,  as  trustees  under  a  settlement,  they,  on  been  ezeented, 

the  7th  of  March,  1836,  offered  it,  together  with  other  pro-  chaser  let  into 

perty,  for  sale  by  auction,  in  lots ;  and  under  the  supposition  JS^^®** '"" 

that  Mary  Tonge,  the  survivor  of  the  lives,  had  died  on  the  bill  filed  some 

3rd  of  December,  1823,  they  caused  it  to  be  stated  in  the  wards  by  the 

particulars  of  sale,  that  '*  lots  4  and  5  '^  (the  property  in  th^  rep^S^. 

question)  **are  leasehold,  and  will  be  sold  for  the  remainder  tivesof  the 

\^  ^  .  purchaser,  that 

of  a  term  of  twenty-one  years,  which  commenced  on  or  the  vendor  was 
about  the  3rd  of  December  1823,  being  the  residue  of  the  be  reUeved 
lease  of  the  said  last-mentioned  premises."  SSS^!^ 

The  property  was  not  disposed  of  at  the  auction,  but  was 
purchased  by  private  contract,  by  Thomas  Whittaker ;  the 
contract  being  comprised  in  the  two  following  letters : — 

"  Messrs.  Okill. 
Gentlemen, — ^I  hereby  oflfer  you  the  sum  of  300/.  for  lots 
4  and  5,  described  in  the  conditions  of  sale  of  Robert 
Mawdaley's  property,  of  which  you  are  the  trustees ;  and  I 
agree  to  purchase  at  that  sum,  for  the  residue  of  the  lease, 
being  eight  years  from  December  next. 

"  Yours  truly, 

"  Thomas  Whittaker. 
"Liverpool,  9th  March,  1836.  " 

**  Mr.  Thomas  Whittaker. 
Sir, — Messrs.  Okill  accept  your  offer  of  300i  for  lots  4 
and  5,  mentioned  in  the  conditions  of  sale,  for  the  residue  of 

g2 
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1847.        the  term  of  the  lease,  namely,  eight  years  from  December 

Okill        next,  and  they  agree  to  sell  the  above  lots  to  you  at  that 

^'  sum ;  and  I  will  thank  you  to  give  me  a  call  in  the  course 

of  to-morrow,  and  direct  me  to  whom  I  am  to  send  the 

abstract  of  title,  which  is  ready. 

« I  am.  Sir, 

"  Your  obedient  servant, 

"John  Neal. 
"46,  Casde-street,  10th  March,  1836." 

This  contract  was  soon  afterwards  completed  by  means 
of  an  indenture  of  assignment,  dated  the  22nd  of  March, 
1836,  by  which,  after  reciting  the  indenture  of  demise,  and 
that  Mary  Tonge  waa  the  survivor  of  the  lives  named  in  the 
lease,  and  that  "she  died  on  or  about  the  3rd  of  December, 
1823,  when  the  said  term  of  tweny-one  years  commenced  ;'* 
and  reciting  the  tide  of  the  pltdntiffs,  and  that  they  had 
agreed  with  Whittaker,  for  the  sale  of  the  premises  to  him 
for  300/.,  "  for  the  residue  now  unexpired  of  the  said  lease  f 
it  was  witnessed,  that  in  consideration  of  the  said  sum  of  300J1, 
the  plaintiffs  assigned  the  premises  to  Whittaker,  to  hold 
the  same  "  for  all  the  residue  now  to  come  and  unexpired 
of  the  said  term  of  twenty-one  years,  granted  by  the  said 
lease,  and  which  term  commenced  on  or  about  the  8rd  of 
December,  1823.'' 

Whittaker  having  paid  his  purchase-money,  entered  into 
possession  of  the  premises,  and  remaned  in  such  possession 
until  his  death,  in  1842,  when  they  devolved  to  the  defend- 
ants, hifl  executors. 

The  bill,  filed  the  30th  of  December,  1845,  after  all^g 
that  the  plaintiffs  had  been  misinformed  as  to  the  time  of  the 
death  of  Mary  Tonge,  and  that  they  had  lately  discovered 
that  she  did  not  die  until  the  25th  of  March,  1835,  on 
which  day  the  term  of  twenty-one  years  commenced ;  and 
aft;er  charging  that  the  purchase  or  consideration  money  was 
fixed  and  accepted  on  the  assumption  that  the  term  had 
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only  80  much  to  ran  as  it  would  have  had  to  run  if  it  had         1847. 
in  fact  commenced  on  the  3rd  of  December,  1823,  prayed        okill 
that  it  might  be  declared  that  Whittaker  was  in  equity    ^     v- 
only  entitled  to  the  premises  for  the  residue  of  a  term  of 
twenty-one  years  computed  from  the  3rd  of  December, 
1823,  and  that  the  defendants  might  be  decreed  to  re-assign 
them,  and  to  account  for  the  rents  as  from  the  8rd  of  De- 
cember, 1844. 

The  defendants  by  their  answer  admitted  that  Mary  Tonge 
did  not  die  until  the  25th  of  March,  1835,  but  stated  their 
ignorance  as  to  whether  the  purchase-money  was  fixed  or 
accepted  on  the  assumption  stated  in  the  bilL  They  be- 
lieved, however,  that  it  was  the  intention  of  Whittaker  to 
purchase  the  premises  whatever  might  be  the  term  to  come 
therein,  and  that  the  duration  of  the  existing  term  was  a 
matter  of  minor  importance  to  him,  it  being  his  principal 
object  to  obtain  a  renewal,  which,  though  not  a  matter  of 
right,  would  in  all  probability  be  granted. 

The  cause  now  came  on  for  hearing. 

It  appeared  from  the  evidence  on  the  part  of  the  plaintiffs 
that  the  loss  which  they  incurred  from  the  mistake  amounted 
to  about  £200.  The  plaintiffs,  also,  with  a  view  to  shew  the 
extent  of  interest  purchased  by  Whittaker,  proved  that  the 
words,  "  being  eight  years  firam  December  next,"  were  in- 
troduced at  his  own  request  into  the  proposal  to  purchase. 

Mr.  Anderdon  and  Mr.  Charles  Hall,  for  the  plaintiffs, 
contended  that  the  defendants  must  be  held  to  the  strict 
terms  of  the  contract,  which  they  said  was  for  the  purchase 
of  a  term  of  twenty-one  years,  from  the  3rd  of  December, 
1823.  Any  other  construction  of  the  contract  would  have  the 
effect  of  giving  the  defendants  a  more  valuable  thing  than 
that  which  the  vendors  had  contracted  to  sell  and  the  purchas- 
er to  purchase.     They  referred  to  Calverley  v.  Williams  («). 

(a)  1  Vcs.  jun.,  210. 


86  CASES  IN  CUANCERT. 

1847.        Under  the  civil  law,  if  an  urn  were  sold  for  silver  which 
Okill        ^^  ^^^  silver,  the  contract  was  void. 

Wbittakjbr,  The  Vice' Chancellor  observed,  that  if  the  civil  law  were 
called  in  dd,  the  question  would  be,  whether  the  tiling  sold 
differed  in  substance  from  that  which  had  been  contracted  to 
be  sold.  His  Honor  then  referred  to  the  following  passages 
in  the  eighteenth  Digest' (a) : —  *  *  Si  igitur  ego  me  fun- 
dumjemere  putarem  Comelianum,  tu  mihi  te  vendere  Sempro- 
Hianum  putdstiy  quia  in  corpore  dissensimus,  emptio  nulla  est 
Idem  esty  si  ego  me  Stichum^  tu  Pamphilum  absentem  vendere 
putdstL  Nam  cum  in  corpore  dissentiatur,  apparet  nullam 
esse  emptionem.  Si  in  nomine  dissentiamusy  verum  de  corpore 
constat,  nulla  dubitatio  est,  quin  valeat  emptio  et  venditio; 
nihil  enim  facit  error  naminis,  cum  de  corpore  constat.  Inde 
queritur  si  in  ipso  corpore  non  erratur,  sed  in  substantid  error 
sit,  uty  puta,  si  acetum  pro  vino  veneat,  cbs  pro  auro,  vel  plum- 
bum pro  argento  vel  quid  aliudargento  simile,  an  emptio  et  ven- 
ditio  sit?  MarceUus  scripsit  Ubro  sexto  Digestorumy  emptionem 
esseet  venditionem;  quia  in  corpus  censensum  est,  etsi  in  materid 
sit  erratum.  Ego  [His  Honor  observed  that  Ulpian  was 
here  speaking]  in  vino  quidem  consentio ;  quia  eadem  prope 
ohaia  (i.  e.  substantia)  est^  si  modo  vinum  acuit.  Coeterum 
si  vinum  non  acuit,  sed  ab  initio  acetum  fuit,  ut  embamma 
(i.  e.  intinctus,)  aliud  pro  alio  venisse  videtur:  in  coeteris  autem 
nullam  esse  venditionem  puto,  quotiens  in  materid  erratur, 
Aliter  atque  (according  to  Paulus)  si  aurum  quidem  fuerit, 
deterius  autem  quam  emptor  existimaret:  tunc  enim  emptio 
valet 

Mr.  Russell  and  Mr.  ChandlesSf  for  the  defendants. — 
The  plaintifis  ask  the  active  interposition  of  the  Court  to 
remedy  their  own  laches.  They  do  not  ask  to  resdnd  the 
contract,  for  then  they  would  have  been  met  by  the  defence 
of  a  purchase  for  valuable  consideration;  but  they  ask  to  have 

(a)  Dig.,  lib.  XVIII,  tit.  1,  ss.  9, 10. 
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it  varied.     There  is  no  case  in  tenns  like  the  present     It  is         1^7. 
in  some  degree  analogous  to  Dawett  v.  Dew  (a),  Muskerry  v.        Okill 
Chinnery  (A),  and  other  cases,  where  the  property  has  been    whittamr 
bought  subject  to  leases  which  have  turned  out  more 
valuable  than  was  expected     Here  the  subject-matter  of 
the  contract  was  the  residue  of  the  term.     The  proposi- 
tion was  to  buy  the  residue.     Anything  added  was  simply 
matter  of  description.     The  residue  was  the  ousia  or  thing 
contracted  for.     Besides,  the  Court  will  not  on  the  mere 
ground  of  mistake  set  aside  a  conveyance.     Where  there 
has  been  mutual  mistake,  and  after  conveyance  the  mistake 
is  found  out,  the  Court  will  not  relieve.     It  was  asked  on 
the  other  side  whether,  if  vendors,  possessed  of  a  term  of 
1000  years,  sold  it  by  mistake  as  a  term  for  one  year,  and 
the  purchaser  so  purchased  it,  the  transaction  would  be 
allowed  to  stand?    The  answer  is,  it  must  follow  the 
general  rule.     It  may  be  met  by  another  case,  that  of  an 
estate  sold  free  from  incumbrances,  and  after  conveyance  an 
incumbrancer  found  out:  would  the  Court  rescind  the  con- 
tract? The  Court  would  tell  the  purchaser  that  he  ought  to 
have  looked  to  the  title :  he  had  taken  covenants  for  the 
title,  and  must  stand  or  fall  by  them.     The  cases  of  Bree  v. 
HoJbech  (c),  and  Cripps  v.  Heade  (d),  are  in  point.    Here  the 
purchaser  has  expended  money  on  the  premises  on  the  faith 
of  having  the  residue  of  the  term  whatever  it  might  be. 
[In  the  course  of  the  argument  reference  was  had  to  Ston/, 
Eq.  Juris.  Vol.  1,  sects.  139,  146,  149,  150,  151.] 

Mr.  AnderdoHy  in  reply. — If  there  be  mutual  mistake  in 
the  subject-matter  of  the  contract,  neither  at  law  nor  in 
equity  is  the  contract  supported :  either  party  may  say — 
Nan  hcBC  infcBdera  venu  Why  are  the  defendants  to  have 
twelve  years  in  the  term,  which  they  never  contracted  to 
buy  ?     If  you  could  combine  the  eight  years  and  twelve 

(a)  1  Y.  &  C.  C.  C.  845.  (c)  2  Doug.  038. 

(b)  Uoyd>  G.  t.  Sugd.  185.  (d)  6  T.  R.  600. 


V, 

Whittakbb* 
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1847.  years,  unembarrassed  by  the  deed  assigning  the  whole  term, 
Okill  there  would  be  no  difficulty  in  severing  the  parts  which 
each  party  is  entitled  to  enjoy.  Then  does  the  deed  make 
any  difference  ?  Not  if  it  contains  more  than  is  contained 
in  the  contract:  Colyer  v.  Clay  (a),  Hitchcock  v.  Giddings  (^), 
Carpmael  v.  Powys  (c),  Thomas  v.  Davis  (rf).  The  contract, 
notwithstanding  the  deed,  may  be  rescinded,  or  may  be 
made  available  pro  ianto.  The  cases  of  purchases  of  real 
estates,  covered  by  covenants,  do  not  apply.  Suppose  the 
sale  of  a  fee  instead  of  a  life  estate,  the  Court  would  re- 
scind the  contract,  though  the  conveyance  had  been  exe- 
cuted.   Here  tlie  ousia  of  the  contract  is  the  eight  years. 

The  Vice  Chancellor. — In  this  cause  all  considera- 
tions bclon^ng  peculiarly  to  cases  of  fraud,  or  of  specific 
performance,  are  out  of  the  dispute,  because  unfairness  on 
either  side  is  neither  proved  nor  suggested,  and  the  pur- 
chase was  completed  by  payment  of  the  money,  the  assign- 
ment of  the  property,  and  the  ddivery  of  possession,  a 
considerable  time  before  the  institution  of  the  suit  Those 
also  who  object  to  the  contract  are  the  plaintiffs.  The 
question  is,  what  was  that  thing  which  the  vendors  intended 
to  sell,  and  the  purchaser  intended  to  buy?  Was  it  a 
term  of  eight  or  nine  years,  or  was  it  a  specific  lease, 
erroneously  supposed  not  to  have  more  than  eight  or  nine 
years  to  run  ?  That  is  the  material  question.  Now  the 
property  had  been  exposed  to  sale  by  auction,  or  intended 
to  be  so.  [His  Honor  here  stated  the  circumstances  of 
the  auction,  and  of  the  subsequent  contract  with,  and  con- 
veyance to,  Whittaker,  and  proceeded  thus: — ]  From 
all  this,  the  just  and  inevitable  conclusion  I  think  is,  that 
the  thing  which  the  vendors  intended  to  sell,  and  the  pur- 
chaser intended  to  buy,  was  not  a  term  of  eight  or  nine 
years,  but  was  the  lease  of  1755,  as  it  affected  this  pro- 

(a)  7  Beav.  188.  (c)  Cor.  M.  R.,  M.  T.,  1846. 

(b)  4  Pric€,  136  ;  1  Dan.  1.  (d)  1  Dick.  301. 
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perty,  erroneously  supposed  to  have  a  shorter  time  to  run         1847. 
than  in  fact  it  had  to  run.     That  being  so,  it  must  be        okill" 
impossible,  I  think,  to  give  the  plaintiffs  relief  in  this  case  ^^ 

upon  any  other  footing  than  that  oi  rescmding  the  contract 
wholly — from  the  outset  resdnding  the  contract;  and  upon 
what  ground  is  that  sought  in  a  case  where,  I  repeat,  there  is 
a  total  absence  of  unfair  dealing,  and  where  the  peculiar 
doctrines  of  specific  performance  are  entirely  beside  the 
question?  The  purchase  was,  as  I  have  stated,  complete  in 
the  month  of  March,  1836.  The  purchaser  lived  until 
1842,  when  he  died,  and  therefore  those  who  have  to 
administer  justice  between  the  parties  are  deprived  of  all 
the  assistance  and  information  which  he,  if  living,  might 
have  given ;  and  it  is  not  until  two  or  three  years  after  his 
death,  and  some  ^ht  or  nine  years  afler  the  purchase, 
that  this  bill  is  filed,  which  must  be  treated  as  a  bill  for  the 
purpose  of  rescinding  the  contract,  that  being  the  only 
reasonable  ground  upon  which  it  may  be  suggested  that 
such  a  bill  could  be  sustained;  and  it  proceeds  upon 
alleged  mistake.  How  the  vendors  could  make  such  a 
mistake,  it  is  difficult  to  understand.  For  the  present  pur- 
pose it  is  not  too  much  to  say,  that  it  was  their  duty  to 
know  what  was  the  state,  what  was  the  condition,  of  the 
property  which  they  had  to  sell.  By  what  means,  or  under 
what  circumstances,  this  mistake  was  made,  or  how  it  hap- 
pened that  they  were  in  this  strange  state  of  ignorance, 
or  error,  or  both,  is  totally  unexplained.  But  there  is  a 
still  greater  lack  of  information;  it  is  not  shewn  when,  by 
what  means,  or  by  what  persons  the  supposed  mistake  was 
discovered,  or  when  the  truth  was  revealed  to  the  minds 
of  the  vendors  or  the  mind  of  the  purchaser — all  that  is 
left  in  obscurity  and  doubt.  And  the  Court  is  now  asked 
to  rescind  the  contract.  I  am  of  opinion  that  such  a  bill 
must  be  dismissed,  with  costs. 


Affirmed   upon  a  rehearing    before    the   Lord  Chancellor.     See 
2  Phill.  rvas.  ^ 
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1847. 

Feb.  20th.  StIKEMAN  V.  DaWSON. 

March  6th.     -rjs 
A  man  cannot    JCiARLY  in  June,  1842,  Messrs.  Middleton  &  Barber, 

eqaltjl^after"     share  and  stock-brokers  at  Liverpool,  directed  their  London 

i^^]^^  OT^  agents,  Messrs.  Ewart  &  Bell,  to  sell  for  them  forty-five 

■aJe,  or  con-      quarter  shares  of  the  Manchester   and  Leeds  Railway 

S;;Si,Ti2mi-    Company.     Accordingly,  on  the  7th  June,  Messrs.  Ewart 

m^groSnt*  ^  ^^^^  ^^^  ^^^  *»^  ^  *^®  plaintiffs,  Messrs.  Stikeman 
that,  without      &  Barry,  as  the  brokers  of  the  Reverend  J.  Hoole,  for 

any  faUc  asser-  •'  ^     ^ 

tion  bj  the  in-  247/.  lOs.,  and  the  plaintiffs,  upon  payment  of  the  purchase- 
party  believed  money,  received  from  Messrs.  Ewart  &  Bell,  the  certificates 
minor"  and*  ^^  ^®  shares,  together  with  a  transfer  of  them  to  Mr.  Hoole, 
dealt  with  him  by  John  Kiddell  Dawson,  in  whose  name  the  shares  were 

on  the  snppo- 

sition  that  only  registered  in  the  books  of  the  railway  company. 

enter  into  such       "^^  transfer  was  by  deed,  bearing  date  the  14th  June, 

toransactionf.      1842,  under  the  hand  and  seal  of  John  Kiddell  Dawson, 

ine  Vyonrtf 

therefore,  re-     and  witnessed  by  John  Middleton,  of  the  firm  of  Middleton 

fbsed  to  enter-     a    -n     i 
tain  a  bill  for      «  ±>arber. 

to  ^"i^in^^  E^^*  ^  ^e^>  by  letter  of  the  15th  June,  apprized 
action  brought    Middleton  &  Bell  of  the  completion  of  the  sale.     Sometime 

to  recoTer  cer-  ^     ^  '^ 

tain  railway  afterwards,  the  plaintiffs  sent  the  shares  and  transfer  to 
bad  been  sold  ^^*  Witheringham,  their  agent  at  Manchester,  who  de- 
by*dt^t^the  ^v®^  ^^™  to  t^e  secretary  of  the  company  for  the 
plaintiff  in        purposc  of  their  being  registered. 

plaintiff  at  law,  On  the  12th  September  the  secretary  of  the  company,  by 
fancy^of  Ac**'  letter  of  that  date,  informed  Mr.  Hoole  that  he  had  received 
plaintiff  at  law,  ^  notice  from  Mr.  John  Dawson,  the  father  of  John  Kiddell 

there  being 

no  evidence       Dawson,  which  was  as  follows: — 

against  the 
plaintiff  at  law 

l'S?K"to  •    Liverpool,  3  Harrington  Street, 

W«  infancy.  20th  June,  1842. 

To  the  Company  of  Proprietors  of  the  Manchester  and 
Leeds  Railway  Company,  and  to  the  Directors,  Treasurer, 
Secretary,  and  other  officers  of  the  said  Company. 

I   hereby  give  you   notice,   and  require  you,   not  to 
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register  or  allow  the  completion  of  any  transfer  of  shares         JB47. 
in  the  above  Company,  which  may  have  been  necuted  or      Stikemaw 
made  by  my  son,  John  Eaddell  Dawson,  who  is  a  minor,      dawson. 
under  the  age  of  twenty-one  years. 

Your  obedient  Servant. 
John  Dawson. 

In  consequence  of  the  difficulty  in  completing  the  pur- 
chase, the  plaintiffs  (as  alleged  by  the  bill)  repaid  to  Mr. 
Hoole  the  amount  of  his  purchase  money,  and  he  discharged 
them  from  all  responsibility,  and  assigned  to  them  all  his 
right  and  interest  in  the  shares. 

In  September,  1 842,  John  Kiddell  Dawson  attained  his 
majority;  and  in  November,  1845,  he  brought  an  action 
against  the  plaintiffs  to  recover  back  the  certificates. 

The  bill,  filed  against  the  Dawsons  and  Middleton  &  Bar- 
ber, prayed  that  it  might  be  referred  to  the  Master  to 
inquire  whether  John  Kiddell  Dawson  was  an  infant  when 
he  executed  the  transfer,  dated  the  14th  June,  1842;  and 
if  he  should  be  found  to  have  been  then  an  infant,  then  that 
the  execution  of  sudi  transfer  to  Mr.  Hoole  might  be 
declared  to  have  been  a  fraud  practised  upon  him,  and  upon 
the  plaintiffs,  as  his  brokers,  and  that  John  Kiddell  Dawson, 
by  his  long  acquiescence,  might  be  declared  to  have  acknow- 
ledged the  validity  of,  and  to  have  confirmed  the  transfer, 
and  to  be  bound  thereby;  and  that  he  and  all  other  persons 
daiming  under  and  through  him  might  be  decreed  to  exe- 
cute to  the  pliuntiffs,  as  purchasers  from  Hoole,  a  valid 
transfer  of  the  fody-five  shares,  &c,  or,  if  the  Court  should 
be  of  opinion  that  the  phuntiff  was  not  entitled  to  such 
assignment  and  transfer, '  then  th^t  it  might  be  declared 
that  Middleton  &  Barber  had  been  guilty  of  a  fraud  upon 
the  plaintiffs,  and  might  be  decreed  to  place  them,  as  pur- 
chasers from  Mr.  Hoole,  in  the  same  position  with  respect 
to  the  said  shares,  as  they  would  have  been  in  if  the  trans- 
fer to  Mr.   Hoole  had  been  valid  and   binding  oa'  John 
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1847.         Kiddell  Dawson;  the  pisun tiffs  offering  to  repay  all  monies 
Stikeman     P^^^  ^'^^  <^9  since  the  14th  June,  1842;  and  for  an  in- 
junction against  the  action,  and  against  any  sale  or  dealing 
with  the  shares,  &c. 

The  bill  charged  that  the  defendant,  John  KiddeU  Daw- 
son, pretends  and  alleges  that  he  was  an  infant  under  the 
age  of  twenty-one  years  at  the  time  when  he  executed  the 
transfer  of  the  forty-five  quarter  shares  to  John  Hoole  for  the 
valuable  consideration  before  mentioned;  and  that  the  trans- 
fer is  utterly  null  and  void  on  account  of  such  infancy,  and 
ought  not  to  be  enforced  agtunst  him :  whereas  the  plain- 
tiffs charge  the  contrary,  and  that  the  defendant  John  Kiddell 
Dawson  was  of  full  age  at  the  time  when  he  executed  the 
transfer.  That,  for  a  considerable  time  prior  to  the  date 
of  the  execution  of  the  transfer,  the  defendant  John  Kid- 
dell Dawson  had  had  considerable  dealings,  and  had  been 
engaged  in  large  speculations  in  railway  shares,  especially 
in  the  South  Eastern  and  Dover  Railway.  That,  in  all 
such  dealings  and  speculatiQns,  he  held  himself  out  to  the 
world  as  being  of  full  age,  and  that,  from  his  personal 
appearance  and  general  conduct  in  matters  of  business,  he 
was  generally  considered  by  mercantile  persons,  at  Liver- 
pool and  elsewhere,  to  be  of  full  age,  and  to  be  capable  of 
dealing  and  speculating  in  railway  shares,  and  of  attending 
to  business  on  his  0¥m  account.  That,  the  defendants 
Messrs.  Middleton  &  Barber,  as  brokers  and  partners, 
had,  for  some  time  previous  to  the  14th  of  June,  1842, 
acted  as  the  agents  to  the  said  defendant  John  Kid- 
dell Dawson;  and  that,  in  all  business  transactions  con- 
ducted by  them  on  account  of  the  said  defendant  John 
Kiddell  Dawson,  they  considered  him  to  be,  and  held  him 
out  to  the  world  as  being,  of  full  age,  and  capable  of  con- 
tracting for  the  purchase  or  sale  of  shares  of  different 
descriptions. 

The  bill  further  charged  that  some  time  in  the  month  of 
January,  1844,  the  plaintiff,  Henry  Frederick  Stikeman, 
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had  an  interview  with  the  defendant,  John  Kiddell  Daw-  1847. 
son,  at  which  the  last-named  defendant  stated,  that  the  Stikeman 
original  purchase  money  for  the  said  forty-five  quarter- 
shares  was  the  money  of  his  father,  the  defendant,  John 
Dawson,  of  Liverpool,  wine  merchant ;  that  the  defendant, 
John  Dawson,  had  caused  the  said  shares  to  be  roistered 
in  the  name  of  his  son,  the  defendant,  John  Elddell  Daw- 
son, in  order  to  divest  him  of  any  liability  which  might 
attach  to  the  purchaser  or  holder  of  such  shares ;  and  that 
the  defendant,  John  Kiddell  Dawson,  for  some  time  pre- 
vious to  the  execution  of  the  said  transfer,  had  taken  a 
leading  part  in  the  management  of  the  business  of  the  de- 
fendant, John  Dawson,  and  had  entered  into  contracts  on 
his  behalf^  and  had  in  all  respects  been  treated  by  his  said 
father,  as  &r  as  regards  all  matters  of  business,  as  if  he  was 
of  full  age.  Then  followed  charges  that  the  defendant, 
John  Dawson,  had  since  paid  out  of  his  own  proper  monies, 
in  the  name  of  his  son;  John  Kiddell  Dawson,  all  the  calls 
which  had  been  made  in  respect  of  certain  new  sixteenth- 
shares,  which  had  since  been  created  by  the  Manchester 
and  Leeds  Railway  Company,  eleven  of  which  the  company 
had  allotted  to  the  defendant,  John  Kiddell  Dawson,  in 
consequence  of  the  said  forty-five  quarter-shares  being  still 
registered  in  his  name ;  that  the  defendant,  John  Dawson, 
didms  to  have  some  interest  in,  or  lien  upon,  or  right  of 
ownership,  in  the  said  forty-five  quarter-shares  and  the 
eleven  sixteenth-shares;  and  that  the  defendant,  John 
Dawson,  has  been  and  is  now  combining  with  the  said  de- 
fendant, John  Kiddell  Dawson,  and  is  seeking  to  deprive 
the  plaintiffs  of  the  forty-five  quarter-shdres,  and  all  the 
advantages  of  value  which  has  accrued  thereon  by  means  of 
dividends  paid  thereon,  and  new  shares  allotted  in  respect 
thereof. 

The  defendants,  the  Dawsons,  by  their  answer,  stated 
that  previous  to  and  in  the  month  of  July,  1841,  the  de- 
fendant, John  Dawson,  carried  on  business  as  a  wine  mer- 
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yj^i^l^  chant,  and  had  ever  since  continued  to  carry  on  such 
Stikbman  business  at  Liverpool ;  and  that  in  the  month  of  July,  1841, 
Dawson.  John  KiddcU  Dawson,  being  under  the  age  of  twenty-one 
years,  acted  as  cash-keeper  in  such  business.  And  the  de- 
fendant, John  Kiddell  Dawson,  stated  that  in  or  about  the 
said  month  of  July,  1841,  he  the  defendant  became  ac- 
quainted with  one  Henry  Surridge,  then  a  dealer  in  bullion 
and  a  discounter  of  country  bank  notes  in  Liverpool ;  that 
Surridge  made  frequent  applications  to  the  defendant,  John 
Kiddell  Dawson,  to  advance  and  lend  him  divers  small  sums 
of  money,  varying  in  amount  from  £5  to  £30,  for  which 
he  offered  and  agreed  to  pay  a  high  rate  of  interest ;  that 
Surridge  at  first  offered  security  for  such  loans,  though 
he  afterwards  borrowed  money  of  the  defendant  without 
giving  security.  That  the  defendant,  John  Kiddell  Daw- 
son, was,  under  the  circumstances  aforesaid,  induced  to 
advance  various  sums  to  Surridge  out  of  the  office  cash 
belonging  to  the  defendant,  John  Dawson,  which  was  in 
the  custody  or  control  of  the  defendant,  John  Kiddell 
Dawson,  as  such  cash-keeper  as  aforesaid.  That  some  of 
such  advances  were  duly  repaid  by  the  said  Henry  Sur- 
ridge, and  the  amount  thereof  duly  accounted  for  and  re- 
turned by  the  defendant,  John  Kiddell  Dawson,  to  the 
office  cash  of  the  defendant,  John  Dawson ;  but  that  Sur- 
ridge afterwards  became  irr^ular  in  his  repajrments,  and 
the  defendant,  John  Kiddell  Dftwson^  was  unable  to  obtain 
repajrmeSkt  thereof,  though  he  frequently  pressed  Surridge 
to  repay  the  same.  That  in  the  month  of  Mafth,  1842, 
Surridge  was  indebted  to  the  defeildant,  John  Kiddell 
Dawson,  in  the  sum  of  £200,  or  thereabouts,  in  respect  of 
such  loans  as  aforesaid ;  and  the  defendant,  John  Kiddell 
Dawson,  was  deficient  in  his  dash  account^  with  his  father, 
John  Dawson,  in  the  like  amount  *  That,  after  the  com- 
mencement of  his  acquaintance  with  Surridge,  the  defend- 
ant, John  Kiddell  Dawson,  was  very  frequently  at  Sur- 
ridge's  office,  in  Liverpool,  and  was  in  the  habit  of  meeting 
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there  one  Richard  Cobb,  then  a  clerk  in  the  office  of  Messrs.  1847. 
Middleton  &  Barber,  That  Cobb  frequently  'conversed  stikbman 
with  the  defendant  and  Dawson  about  jobbing  and  specu- 
htions  in  shares,  and  the  opportunity  afforded  thereby  for 
making  a  profit  and  realizing  money.  That  the  defendant, 
John  Kiddell  Dawson,  soon  afterwards  gave  an  order  to 
Cobb  to  purchase  for  him  certain  shares,  and  that  he  had 
thereafter  several  transactions  with  Cobb  in  the  purchase 
and  sale  of  shares.  That  on  a  certain  occasion,  in  or  about 
the  month  of  March,  1842,  Surridge  being  indebted  to  the 
defendant,  John  Kiddell  Dawson,  and  unable  to  repay  him, 
and  the  defendant  being  deficient  in  his  cash  account  as 
aforesaid,  he  the  defendant,  John  Kiddell  Dawson,  met  and 
was  introduced,  at  Surridge's  office,  to  the  defendant,  John 
Middleton,  then  a  partner  in  the  said  firm  of  Middleton  & 
Barber.  That  the  defendant  Middleton,  then  and  on  several 
Bu1)6equent  occasions,  conversed  with  the  defendant,  John 
Kiddell  Dawson,  relative  to  speculations  in  shares;  and 
that  the  constant  tenor  of  such  conversations  was  as  to 
buying  and  selling  shares,  and  the  opportunities  afforded 
thereby  for  making  money.  That  at  the  time  of  his  so  be- 
coming acquainted  with  Middleton,  the  defendant,  John 
Kiddell  Dawson,  was  very  anxious  on  the  subject  of  the 
deficiency  in  his  cash  account,  and  was  very  desirous  of 
replacing  the  amount  withdrawn  by  him  from  the  office 
cash  of  defendant,  John  Dawson,  as  aforesaid,  and  of  ob- 
taining money  for  that  purpose ;  and  that  by  such  repre- 
sentations tm  aforesaid  on  the  patt  of  Middleton,  the  de- 
fendant was  induced  to  enter  into  large  dealings  and  specu- 
lations in  the  purchase  and  sale  of  shares  with  the  said 
Messrs.  Middleton  &  Barber,  and  also  into  certdn  deal- 
ings and  speculations  of  a  similar  description  with  other 
sharebrokers.  That  the  defendant,  John  Kiddell  Dawson, 
was  induced  to  withdraw  the  money  required  for  such  deal- 
insfi  and  transaction^  out  of  the  office  cash  of  the  defend- 
ant John  Dawson,  which  was  in  the  control  and  custody 
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1847.  of  defendant,  John  Kiddell  Dawson  as  aforesaid,  in  the 
Stikbman  hope  of  being  able  to  replace  the  same,  as  well  as  the 
Dawson,  amount  in  which  he  was  previously  indebted  to  the  defend- 
ant, John  Dawson,  on  such  account  as  aforesdd,  out  of  the 
profits  of  such  transactions.  The  defendants  further  stated, 
that  during  his  dealings  with  Middleton  &  Barber,  up  to  the 
time  he  went  to  America,  on  the  14th  of  June,  1 842,  the  de- 
fendant, John  Kiddell  Dawson,  was  under  twenty-one,  and 
that  he  attained  twenty-one  on  the  14th  of  September,  1842. 
That  the  defendant,  John  Dawson,  was  ignorant,  up  to  a  time 
after  the  14th  of  June,  1842,  of  the  loans  made  by  his  son  to 
Surridge,  and  of  the  deficiency  in  his  cash  account,  and  of  his 
(the  son)  having  speculations  in  ndlway  shares ;  that  the 
dealings  with  Middleton  &  Barber  took  place  partly  at  the 
office  of  Surridge,  but  latterly  at  the  office  of  Middleton  & 
Barber,  in  Exchange  Street  East,  in  Liverpool,  distant 
about  thirty  yards  from  the  office  of  Surridge ;  that  the 
dealings  were  principally  with  Middleton,  but  during  the 
latter  part  of  them,  with  Thomas  Barber,  the  other  partner 
in  the  firm ;  that,  to  the  best  of  the  belief  of  John  Eaddell 
Dawson,  Middleton  &  Barber,  during  the  dealings,  were 
fully  aware  that  he  was  a  minor,  and  that  Surridge  informed 
Middleton  thereof  before  April,  1842,  and  cautioned  him  in 
respect  of  his  dealings  with  him,  John  Eaddell  Dawson,  on 
that  account  [Then  followed  statements  of  particular  cir- 
cumstances tending  to  shew  that  Middleton  &  Barber  had 
notice  in  May,  1842,  of  the  defendant  John  Eliddell  Daw- 
son's infancy.]  That,  at  tHe  latter  end  of  May,  1842,  after 
he,  the  defendant  John  Kiddell  Dawson,  had  had  such  deal- 
ings with  Middleton  &  Barber,  or  through  them,  as  his 
agents,  they  s^d  he  was  indebted  to  them  in  £300 ;  and  they 
pressed  him  for  payment  or  security,  but  they  gave  him  no 
account:  on  the  1st  of  June,  1842,  they  rendered  an  ac- 
count That,  at  the  time  of  such  allied  balance  being  due 
to  Middleton  &  Barber,  he  was  possessed  of  forty-five  quar- 
ter shares  in  the  stock  of  tha>  Manchester  and  Leeds  Bail- 
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way  Company,  the  shares  now  in  question,  which  shares         1847. 
he,  John  Eaddell  Dawson,   had  purchased  through  their      2^    ^    " 
broker,  George  GKbson.     That,  on  being  pi*essed  by  Mid-  ^' 

dleton  &  Barber  for  payment,    he  agreed  to  transfer  to 
them,  as  a  security,  those  shares,  as  well  as  shares  in  other 
companies ;  and  they  prepared  a  certain  deed  purporting  to 
be  a  transfer  of  the  shares,  which  he  executed,  and  left  the 
same  in  their  possession.     That,  when  he  executed  the 
same,  to  the  best  of  his  belief,  the  name  of  the  purchaser 
was  left  blank;  and  the  date  of  the  deed  and  consideration- 
money  were  also  left  blank.     That,  to  the  best  of  his  be- 
lief, the  deed  was  executed  by  him  on  the  1st  of  June, 
1842,  and  not  on  the  14th  of  June,  1842,  the  day  it  ap- 
peared to  bear  date,  and  which  was  the  day  he  left  England 
for  America.     That,  on  or  about  the  time  he  executed  the 
deed,  he  delivered  the  certificates  of  the  same  shares  to 
Middleton  &  Barber.     That  the  balance  so  alleged  to  be 
due  was  represented  by  Middleton  &  Barber  to  be  due 
on  account  of  divers  time  bargains  and  other  transactions  in 
shares  in  the  South  Eastern  and  Dover  Railway ;  and  the 
defendant,  John  Kiddell  Dawson,  admitted  that  prior  to  the 
s^d  transfer  he  had  extensive  dealings  with  Middleton  & 
Barber  in  shares  in  that  and  other  railways-     He,  however, 
denied  that  in  any  of  such  dealings  and  transactions  he  had 
held  himself  out  to  the  wdrld  as  being  of  full  age,  or  that, 
from  his  personal  appearance  and  general  conduct  in  matters 
of  business,  he  was  generally  considered  by  mercantile  per- 
sons, at  Liverpool  or  elsewhere,  to  be  of  full  age;  and,  in 
fact,  it  was  generally  notorious,  that  defendant  was  then 
under  twenty-one,  and  the  personal  appearance  of  defendant 
was  such,  that  he  really  looked  younger  than  he  was.     He 
admitted,  under  the  circumstances  before  mentioned,  that 
the  defendants,  Messrs.  Middleton  &  Barber,  as  such  bro- 
kers and  partners  as  before  mentioned,  had,  for  some  time 
previous  to  the  14th  day  of  June,  1842,  acted  as  the  share* 
brokers  and  agents  to  defendant;  but  he  denied,  that^ 
VOL.  L  H  D.  o.  s. 
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In  all  or  in  imy  of  the  business  transactions  conducted  by 
Stikbman      th®*^  ^^  ^^  account,  they  considered  him  to  be  of  full  age, 
«•  and  capable  of  contracting  for  the  purchase  or  sale  of  shares 

of  different  descriptions.  He  stated,  that,  on  the  contrary, 
the  said  Messrs.  Middleton  &  Barber  were  throughout  well 
aware  that  he,  defendant,  was  an  infant  under  twenty-one 
years  of  age,  and  were  expressly  informed  thereof  on  the  oc- 
casions and  under  the  circumstances  before  mentioned.  And 
he  denied  that  he  was  of  full  age  at  the  time  when  the  vari- 
ous transactions  in  the  said  bill,  and  in  his  answer  mentioned, 
took  place  between  the  defendant  and  the  said  defendants, 
Messrs.  Middleton  &  Barber. 

The  answer  of  the  defendants,  Middleton  and  Barber, 
contained  these  statements.  They  admitted  that,  as  brokers 
and  partners,  they  had,  for  some  time  previous  to  the  14th 
of  June,  1842,  acted  as  the  sharebrokers  or  agents  of  the 
said  defendant  John  Eaddell  Dawson  in  many,  though  not. 
in  all,  the  transactions  in  which  he  had  been  engaged ;  and 
that,  in  all  of  the  business  transactions  conducted  by  them 
on  his  account,  they  considered  him  to  be  of  full  age  and 
capable  of  contracting  for  the  purchase  or  sale  of  shares  of 
different  descriptions;  but  they  stated,  that,  inasmuch  as 
they  had  no  doubt  that  the  defendant,  John  Kiddell  Daw* 
son,  waS|  at  such  times,  of  full  age,  he  having,  at  the  date  of 
the  said  transfer,  the  appearance  of  a  man  of  twenty-two  or 
twenty-three  years  of  age,  they  never  thought  of  speaking 
of  his  age  to  any  person  in  the  course  of  such  tmnsactions ; 
and,  save  as  aforesaid,  they  deniad  that  they  did  hold  him 
out  to  the  world  as  being  of  full  age,  or  capable  of  contract- 
ing for  the  said  purchase  or  sale  of  shares  of  different 
descriptions.  They  further  stated  their  belief,  that  the  de- 
fendant John  Kiddell  Dawson  was  of  age  at  the  time  when 
the  various  transactions  in  the  bill  mentioned  took  place 
between  the  defendant  John  Kiddell  Dawson  and  them- 
selves, and  that  they  were  not  aware  of,  and  that  they 
did  not  conceal  the  fact  of  the  infancy  of  the  said  de^ 
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fendant  John  Elddell  Dawson  at  the  time  whsn  they  en-         1847. 
tered  into  different  contracts  on  his  behalf^  or  any  of  thenii      stikemaii 
if  the  said  defendant  John  Kiddell  Dawson  was^  in  fact^  an  ^' 

infant  at  the  time  of  entering  into  such  contracts,  or  any  of 
them.  They  further  denied  being  guilty  of  fraud  in  con- 
cealing the  fact  of  the  infancy  of  John  Kiddell  Dawson 
from  John  Hoole,  or  the  plaintiffs,  as  his  brokers  or  agents; 
the  defendants  never  having  concealed  such  infancy,  and 
not  having  been  aware  of  such  infancy,  if  it  then  existed, 
and  not,  in  fact,  now  believing  that  such  infancy  did  then 
exist. 

The  cause  now  came  on  for  hearing.  In  support  of  the 
plaintiffs'  case,  the  several  passages  of  the  answers  referred 
to  in  the  judgment  were  read.  On  behalf  of  the  defendants 
the  Dawsons,  Ann  Kiddell,  an  elderly  person,  stated  that 
she  did  not  see  John  Kiddell  Dawson  during  the  year 
1842,  but  that  previous  thereto  his  general  appearance, 
manner,  and  conduct  were  those  of  a  younger  person.  Mr. 
Hodick,  a  magistrate,  also  stated  that  he  was  acquainted 
with  John  Kiddell  Dawson,  and  frequently  saw  him  during 
the  year  1842,  though  he  had  never  any  dealings  or  trans**' 
actions  with  him  during  that  year.  John  Kiddell  Dawson 
visited  at  the  deponent's  house,  and  associated  with  the  de- 
ponent's sons  and  daughters.  Deponent  was  never  ac- 
quainted with  his  real  age.  The  eldest  of  deponent's  sons 
was  twenty-three  in  the  month  of  August  last,  and  the 
other  twenty-two  in  July  last;  and  the  deponent  consi- 
dered John  Kiddell  Dawson  their  junior,  from  his  gene- 
ral appearance  and  manner.  His  general  appearance,  when 
the  deponent  saw  him  in  1842,  was  boyish,  and  his  manner 
and  conduct  childish  and  frivolous.  Deponent  did  not 
know  whether,  up  to  any  time  in  1842,  John  Kiddell 
Dawson  was  reputed  or  considered  to  be  xmder  the  age  of 
twenty-one ;  but  deponent  himself  considered  him  to  be  in 
the  year  1842  about  sixteen  years  of  age,  judging  from  his 

h2 
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1847.        general  appearance  and  manners,  and  from  his  being  a  mere 
Stiksmak     ^y  when  deponent  first  knew  him. 


V. 

Dawson. 


Mr.  Wigram  and  Mr.  Malins,  for  the  plaintiffs,  said,  that 
if  an  infant  comes  into  the  world  and  deals  as  if  he  were  of 
age,  he  cannot  afberward^set  up  his  infancy  in  derogation  of 
the  contract.  Such  conduct  amounted  to  a  fraud,  which 
might  be  relieved  against  in  this  Court :  Evroy  v.  Nicho- 
las (a\  Savage  v.  Foster  (b),  Waits  v.  Cresswett  (c),  Lord 
Teynham  v.  fVebb  (d),  Beckett  v.  Cordley{e),  Clarke  v.  Cob- 
ley  (/),  Cory  V.  Gerteen  (g),  Overton  v.  Banister  (A). 
Here,  the  infant  made  this  deed  in  blank,  giving  it  to  his 
brokers,  Middleton  &  Barber,  to  put  it  into  whatsoever 
hands  they  pleased.  Middleton  &  Barber  were  his  confiden- 
tial agents.  Hoole  accepted  the  deed  in  the  ordinary 
course  of  transactions  of  this  nature.  The  plaintiffs,  as  his 
agents,  went  into  the  market  and  dealt,  not  with  Middle- 
ton  &  Barber,  but  with  Ewart  &  BelL  The  plaintiffs  knew 
nothing  of  Dawson  nor  of  Middleton  &  Barber :  on  the 
other  hand,  Ewart  &  Bell  knew  nothing  of  Hoole.  It  is  not 
the  practice  of  the  share-market  to  inquire  who  the  princi- 
pals are  for  whom  the  brokers  deal.  Can  the  infant, 
availing  himself  of  this  practice,  and  dealing  in  the  share- 
market  as  an  adult,  be  allowed  to  contravene  his  own  deed 
and  recover  these  shares  from  the  innocent  holders  of  them? 
As  to  Middleton  &  Barber,  they  are  proper  parties  to  this 
suit,  either  as  confidential  agents  of  the  infant  or  as  parties 
acting  without  a  principal. 

Mr.  Bacon  and    Mr.  Uddis,    for  the  defendants,  the 
Dawsons,  contended  that  the  deed  executed  by  the  younger 

(a)  2  Eq.  Ca.  Abr.  488  ;   and  (d)  2  Vez.  sen.  198. 

see  extract  from  Reg.  Lib.  at  the  (e)  1  Bro.  C.  C.  S52 ;  0  Mod.  96. 

end  of  the  case.  (/)  2  Cox,  173. 

(5)ldyin.  Abr.  6^6;  9  Mod. 38.  (g)  2  Mad.  40. 

(c)  9  Vin.  Abr.  415.  (A)  3  Hare,  603. 
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Dawson  was  voidable  at  his  election  on  his  coming  of  age« 
and  that  this  Court  would  not  restrain  him  in  the  pursuit 
of  his  legal  rights ;  although^  according  to  Ex  parte  WaU 
son  {a\  it  might  refuse  to  assist  him  in  the  enforcement  of 
them.  As  to  the  elder  Dawson,  there  was  no  case  against 
him» 
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1847. 

Stxkkman 

V. 

Dawson. 


Mr.  Russell  and  Mr.  jP.  Bayley^  for  the  defendants.  Mid* 
dleton  &  Barber. 

Mr.  Wigramy  in  reply. 


The  Vice-Chancellob. — In  this  case,  if  either  of  the 
defendants  had  objected,  at  the  hearing,  to  the  frame  of  the 
suit  as  defective  in  point  of  parties,  it  b  very  possible  that 
I  should  have  acceded  to  the  objection,  upon  the  ground  of 
the  absence  of  Mr.  Hoole  from  the  record.  But  that  course 
was  not  taken.  And  I  did  not  consider  it  incumbent  on 
the  Court  to  decline  to  hear  the  cause  in  its  present  state. 

It  may  be  convenient  to  consider  it,  in  the  first  place,  as 
it  is  a  suit  between  the  plaintiffs  and  Messrs.  Middleton  & 
Barber.  In  this  respect,  what  decree  it  would  have  been 
right  to  make  had  the  bill  allied  either  of  them  to  have 
been,  at  or  before  the  time  of  the  sale  to  Mr.  Hoole,  or 
when  his  purchase-money  was  p^d,  conusant  of  the  infancy 
of  John  Kiddell  Dawson,  it  is  not  necessary  for  me  to  inti- 
mate an  opinion,  for  the  bill  does  not  so  allege.  Its  lan- 
guage is  this.  [His  Honor  here  read  the  allegations  of  the 
bill  set  out,  ante,  page  92,  and  likewise  the  statements  in 
the  answer  of  Middleton  &  Barber,  see  ante^  page  98]. 

Considering  the  language  of  this  answer,  and  of  the  bill, 
(there  is  not,  as  I  understand,  any  evidence  for  or  against 
these  two  defendants,  but  their  answer),  I  must  I  think 
dismiss  the  bill  as  agunst  Mr.  Middleton  and  Mr.  Barber. 


March  Bih, 


(a)  10  Yes.  205. 
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1847.        The  plaintiffs'  couneel,  indeed^  conceded^  in  effect,  that  this 
g     "     ^      ought  to  be  done.    I  do  so,  however,  without  prejudice  to 
V*  an  action  or  any  other  suit,  and  without  intimating  an 

opinion  how  far,  or  whether,  they  are  liable  at  law,  or  may 
be  rendered  liable  in  equity,  to  the  plaintiffi)  or  Mr.  Hoole, 
except  that  I  may,  perhaps,  not  improperly  say  thus  much, 
that  if  it  shall  hereafter  be  proved  against  Messrs.  Middle- 
ton  &  Barber,  that  those  gentlemen,  before  they  instructed 
Messrs.  Ewart  &  Bell  to  sell  the  shares  in  question,  or  be- 
fore the  shares  were  sold  to  Mr.  Hoole,  were  aware  or  had 
•  been  informed  of  Mr.  John  Kiddell  Dawson's  infancy,  their 

title  to  retain  the  purchase-money,  if  not  otherwise  doubtful, 
may  probably  be  considered  not  by  any  means  clear.  I 
should  not  have  thought  it  right  to  give  them  any  costs  had 
not  the  bill  contained  a  suggestion  against  their  pecuniary 
circumstances — that  being  so,  I  give  them  £10  costs,  but 

not  more*. 

The  main  question  is,  whether  the  plaintiffs  are  entitled 
to  equitable  relief  agidnst  both,  or  either,  of  the  other  de- 
fendants. And,  upon  this,  it  may  not  be  quite  superfluous 
to  be  satisfied  first,  whether  the  father's  conduct  has,  in  any 
respect,  been  fraudulent  or  unfair.  [ELis  Honor  here  read 
the  charges  in  the  bill  set  out,  antey  pages  92,  93.] 

I  have  considered  these  charges,  but  I  have  also  consi- 
dered the  father's  answer,  and  the  evidence,  and  I  am  of 
opinion  that  it  b  not  established,  and  that  I  ought  not  to 
suspect,  that  his  conduct  has  been,  in  any  respect,  fraudu- 
lent or  unfair. 

By  saying  this,  however,  I  do  not  mean  to  intimate  an 
opinion  whether  the  shares  were  purchased  by  the  son  with 
the  father's  money,  or  property,  or  whether  the  father  is 
entitled  to  follow  any  money  or  property  of  his  into  the 
shares.  That  point,  or  those  points,  I  leave  now  untouched, 
assuming,  for  the  present,  that  the  shares  were  not  so  pur- 
chased, that  he  is  not  so  entitled.  It  must  next  be  recol- 
lected that  it  is  proved  aa  betwoea  the  plaintiffs  and  the 
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Dawsons^  and  now  conceded  by  the  plaintifFs^  that  the  son         1847. 
did  not  attain  his  majority  until  some  time  in  September,      ^^    ' 
1842;  until  some  time,  namely,  after  Mr.  Hoole*s  purchase  ^- 

Dawson 

money  had  been  received  by  Messrs.  Middleton  &  Barber, 
and  he  had  received  the  instrument  of  transfer  with  the 
blanks  supplied.  It  has  consequently  not  been  contended 
at  the  bar  for  the  plaintiffs,  that,  on  the  ground  of  contract, 
or  otherwise  than  on  the  ground  of  fraud,  the  title  of  the 
younger  Dawson  to  the  shares  in  question  can  be  affected 
in  this  suit ;  for  though  something  was  said  of  confirmation 
or  acquiescence,  not  any  point  of  that  kind  was  pressed,  or 
was,  upon  the  materials  before  the  Court,  capable  of  being 
Buooessfully  made.  Nor  on  the  part  of  the  Dawsons  has  it 
been  contended,  that  the  frame  of  the  bill  excludes  the 
plaintifl^  from  relief  against  the  son,  on  the  ground  of 
fraud,  supposing  fraud  to  be  by  his  answer  or  otherwise, 
proved  against  him ;  and  without  deciding,  I  assume,  the 
frame  of  the  bill  not  to  do  so,  and  assume  therefore,  that  if 
the  bill  does  not  allege  substantially  that  in  and  before 
June,  1842,  be  was  aware  of  his  true  age,  and  aware  of  the 
civil  disability  or  privilege  of  a  minor,  with  regard  to  con- 
tracts of  the  kind  in  question,  it  was  unnecessary  that  the 
bill  should  do  so.  The  plaintiffs'  counsel  have,  I  repeat,  in 
argument  put,  and  I  think  properly  put,  their  case  for  relief 
against  John  Kiddell  Dawson,  on  the  ground  of  fraud,  and 
of  fraud  only. 

Did  he  then  during  his  minority  commit  in  respect  of  the 
matter  in  question  a  fraud,  of  such  a  nature  as  to  render 
him  now  amenable  to  this  jurisdiction,  for  the  purpose  of 
relief  on  the  ground  of  fraud  ?  For  that  is  the  single  point 
between  him  and  the  plaintiffs.  Now  the  fraud  imputed  to 
him  is  not  that  of  making  a  false  assertion,  or  an  express 
misrepresentation :  he  made  none.  The  fraud  imputed  to 
him  is  that,  merely,  of  not  disclosing  the  fact  of  his  minority 
to  Messrs.  Middleton  &  Barber ;  I  say,  to  them,  because  he 
had  not  any  dealing  or  communication  with  the  plaintiffi  or 


Dawson. 
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1847.        Mr.  Hoole,  except  so  far,  if  at  all,  as  the  dealings  or  coni- 
^     "^    ^jj      municatioDS  of  Messrs.  Ewart  &  Bell  and  Messrs.  Middle- 
^*  ton  &  Barber  can  be  considered  as  in  a  sense  his  dealings 

or  communications ;  nor  had  he  any  dealing  or  communica- 
tion with  Messrs.  Ewart  &  Bell,  except  so  far,  if  at  all,  as 
the  dealings  or  communications  of  Messrs.  Middleton  & 
Barber  can  be  considered  as  in  a  sense  his  dealings  or 
communications.  If  John  Kiddell  Dawson  committed  any 
fraud  otherwise  than  upon  his  father,  it  must  be  taken 
to  have  been  a  fraud  upon  Messrs.  Middleton  &  Barber ;  for 
the  state  of  the  record  precludes  me  from  considering  them 
as  the  accomplices  of  John  Kiddell  Dawson  in  a  fraud  upon 
the  plaintiffsor  Mr.  Hoolc.  Nor  do  I  wish  to  be  under- 
stood as  suggesting  that  they  were.  Still  the  fraud,  if  any, 
upon  Messrs.  Middleton  &  Barber,  may  have  been  of  such 
a  nature,  and  attended  by  such  consequences,  as  to  give  the 
plaintiffs  a  title  to  complain  of  it  effectually  against  him. 
Now,  though  the  imputed  fraud  is  that  merely  of  not 
disclosing  a  fact,  yet  it  has  been  said  by  the  plaintifis' 
counsel  that  a  fraudulent  suppression,  or  a  fraudulent  con- 
cealment may  be,  and  sometimes  is,  equivalent,  civilly,  to  a 
false  assertion  fraudulently  made  in  express  terms.  This 
I  am  very  far  from  denying — I  accede  to  the  proposition. 
But  they  say  moreover  in  effect,  that  in  the  case  before  the 
Court,  as  the  dealings  between  John  Kiddell  Dawson  and 
Messrs.  Middleton  &  Barber  were  dealings  which,  from 
their  nature,  could  not  bind  an  infant  without  fraud  on  his 
part,  it  was  a  duty  incumbent  on  him  to  apprise  them  of 
his  minority ;  that  he  did  not  do  so ;  that,  from  the  nature  of 
the  dealings,  his  omission  to  do  so  was  equivalent  to  a 
positive  and  express  denial  by  him  of  the  fact  of  mi- 
nority ;  and  that  this  was  a  fraud  on  his  part  for  which, 
notwithstanding  his  minority  at  the  time,  he  became  or  was 
answerable  in  equity  after  his  majority.  These  in  truth 
are  the  propositions  to  be  tried  between  him  and  the  plain- 
tiffs, whom  I  assume,  without  deciding,  to  be  proper  parties 
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to  raise  against  him  the  points  involved  in  them :  for  the         1847. 
purpose  of  considering  and  coming  to  a  conclusion  upon      jT    ^ 
which,  I  have  read  attentively  the  pleadings  and  evidence,  v- 

and  examined  various  authorities,  including  all  those  cited 
at  the  bar,  and,  as  to  the  case  of  Esron  v.  Nicholas  (called 
Evroy  v.  Nicholas  in  Equity  Cases  Abridged,)  the  Registrar's 
Book. 

Now,  first,  the  position,  that  the  dealings  between  John 
Eaddell  Dawson  and  Messrs.  MiddletoD  &  Barber  were  not 
of  such  a  nature  as  to  be  capable  of  binding  an  infant 
without  fraud  on  his  part,  is,  I  suppose,  indisputably  true. 
But  secondly,  was  it  his  duty  (as  the  word  is  understood  in 
a  court  of  Justice)  not  to  enter  upon  those  dealings  without 
mentioning  to  them  his  true  age? 

Without  affirming  that  it  was,  I  will  for  the  present 
assume  so;  which  seems  to  involve  an  assumption,  not  only 
of  the  probable  or  certdn  fact  that  his  minority  and  like- 
wise its  material  bearing  on  the  question  of  his  responsibility 
were  known  to  him,  but  moreover,  of  the  fact  of  the 
brokers'  ignorance  of  his  minority.  Such  then  being  for 
the  present  considered  to  have  been  his  duty,  did  he  commit 
a  breach  of  it?    Is  such  a  breach  proved  against  him? 

The  plaintiffs  must  be  understood  as  contending  that  it 
is  proved  agwist  him,  on  the  ground  that  (as  they  must  be 
taken  to  insist)  the  burthen  of  proof  as  to  this  matter  lay 
on  him,  and  that  (as  they  say)  the  proof  is  absent.  But 
did  the  burthen  of  proof  as  to  this  matter  lie  on  him? 
Generally  it  is  true  the  burthen  lies  on  the  party  who 
affirms,  not  on  the  party  who  denies;  but  the  rule  is  not 
unqualified,  is  not  without  exception. 

Neither  criminality  nor  fraud  is  to  be  presumed;  and 
though  the  case  of  Williams  v.  East  India  Company  (a), 
and  various  others  that  preceded  and  have  followed  it,  may 
not  go  all  the  way  absolutely  of  establishing  the  point  of 

(a)  3  East,  192. 
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the  burthen  of  proof  here  against  the  plaintiflfs,  they  may 
^  be  thought  to  be  not  without  bearing  upon  it     The  charge 

«.  against  John  Kiddell  Dawson  is^  of  the  fraudulent  omission 

to  make  a  communication.  I  am  not  aware  of  any  affir- 
mative evidence  against  him  in  support  of  that  charge. 
Assuming  it  to  be  not  incumbent  on  the  plaintiffs  to  adduce 
conclusive  or  very  strong  testimony  in  support  of  it,  were 
they  entitled  to  abstain  altogether  from  adducing  any  ? 

It  is  true^  that  it  may  be  said  that  a  communication,  if 
any,  from  John  Kiddell  Dawson  to  the  brokers,  is  a  fact 
more  peculiarly  within  his  own  knowledge,  and  of  which 
the  burthen  of  proof  is  therefore  by  a  general  rule  cast 
upon  him;  and  this  may  be  so.  But  the  fact  itself  as 
already  intimated,  and  as  is  indeed  obvious,  is  immaterial, 
unless  it  be  taken,  that,  independently  of  any  commimica- 
tion  from  him,  the  brokers  neither  knew,  nor  had  notice 
'that  he  was  a  minor.  The  plaintiffs  have  indeed  assumed 
throughout,  that  independently  of  any  communication  from 
John  Kiddell  Dawson,  the  brokers  did'  not  know  and  had 
not  notice  of  his  minority.  But  were  they  entitled  to  as- 
sume it?  Is  their  ignorance  of  his  minority  to  be  presumed, 
unless  the  contrary  be  shewn?  "  Qui  cum  alio  contrahit,  vel 
estf  vel  debet  esse^  nan  ignarus  conditionis  ejus.^^  From  this 
maxim  of  the  civil  law,  as  understood  by  the  best  commenta- 
tors who  say — "  Conditio  accipitur  pro  statu :  servus  sit  an 
liber:  paterfamilias  an  JUius-familias*  Item  significat  cetatem 
moresy  fortunam,  valetudinem  '* — I  am  not  satisfied  that,  as  a 
general  rule,  the  law  of  England  dissents.  Primd  facie,  it 
seems  less  probable  that  a  man  should  believe  that  which  is 
not,  than  that  which  is,  in  the  absence  of  any  false  assertion. 
Assuming,  however,  the  possibility  that  there  may  be  tran- 
sactions in  which  the  mere  fact  of  a  young  man  engaging 
himself  may  justify  a  belief  in  those  with  whom  he  deals 
that  he  is  not  a  minor,  I  think  that  the  case  is  not  so  with 
regard  to  transactions  of  the  nature  (I  ought  not  perhaps 
to  say  the  discreditable  nature)  of  those  which  existed  be- 
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tween  the  brokers  in  question  and  their  unlucky  customer.         1847. 
Adolescence  is  at  least  as  much  the  age  of  gambling  as      snui^AN 
any  other.  v. 

The  answer  of  John  Kiddell  Dawson  contains  these 
statements.  [His  Honor  here  read  the  statements  of  the 
answer,  commencing  in  page  93 ;  observing,  however,  that 
he  was  aware  that  part  only  was  read  in  evidence  for  the 
plaintiffs  (a).  He  then  read  the  evidence  of  the  defendants' 
witnesses,  (see  ante,  p.  99,)  and  proceeded  as  follows:] 

Why  is  the  Court  to  conclude  that  the  brokers,  in  the 
circumstances  of  such  a  case  as  this,  did  not  know  or  believe 
the  truth?  Nor  perhaps  will  it  be  out  of  place  here  to 
refer  to  the  judgment  of  a  distinguished  judge  in  a  well- 
known  criminal  case.  Lord  Tenterden,  in  Rex  v.  Burdett  (&), 
says,  *^  A  presumption  of  any  fact  is,  properly,  an  inferring 
of  that  fact  from  other  facts  that  are  known;  it  is  an  act  of 
reasoning:  and  much  of  human  knowledge  on*  all  subjects  is 
derived  from  this  source.  A  fact  must  not  be  inferred 
without  premises  that  will  warrant  the  inference;  but,  if 
no  fact  could  be  thus  ascertained  by  inference  in  a  court  of 
law,  very  few  offenders  would  be  brought  to  punishment. 
In  a  great  portion  of  trials,  as  they  occur  in  practice,  no 
direct  proof  that  the  party  accused  actually  committed  the 
crime  is  or  can  be  given:  the  man  who  is  charged  with 
thefl  is  rarely  seen  to  break  the  house  or  take  the  goods; 
and,  in  cases  of  murder,  it  rarely  happens  that  the  eye  of 
any  witness  sees  the  fatal  blow  struck,  or  the  poisonous 
ingredients  poured  into  the  cup.  In  drawing  an  inference 
or  conclusion  from  facts  proved,  regard  must  always  be  had 
to  the  nature  of  the  particular  case,  and  the  facility  that 
appears  to  be  afforded,  either  of  explanation  or  contradiction. 

(a)  The  portions  read  in  evi-  quent  passages  as  to  the  ezecu- 

dence  were,  from  the  commence-  tlon  of  the  deed,  &c. 
ment  in  page  93  to  the  asterbk  (6)  4  B.  &  Aid.  161, 162. 

in  page  95,  and  also  some  subse- 


p. 
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1847.  No  person  Is  to  be  required  to  explain  or  contradict,  until 
Stikbman  enough  has  been  proved  to  warrant  a  reasonable  and  just 
conclusion  against  him^  in  the  absence  of  explanation  or 
contradiction;  but  ivhen  such  proof  has  been  given,  and  the 
nature  6f  the  case  is  such  as  to  admit  of  explanation  or 
contradiction,  if  the  conclusion  to  which  the  proof  tends  be 
untrue,  and  the  accused  offers  no  explanation  or  contradic- 
tion, can  human  reason  do  otherwise  than  adopt  the  con- 
clusion to  which  the  proof  tends?  The  premises  may  lead 
more  or  less  strongly  to  the  conclusion,  and  care  must  be 
taken  not  to  draw  the  conclusion  hastily;  but,  in  matters 
that  regard  the  conduct  of  men,  the  certainty  of  mathemati- 
cal demonstration  cannot  be  required  or  expected." 

Now  treating  Lord  TerOerderCs  observations  as  applicable 
to  this  case,  in  which,  though  civil,  the  charge  is,  that  a 
minor  was  guilty  of  fi*aud,  it  may  be  asked  whether  the 
facts  proved  1)etween  him  and  the  plsdntifis  do  not,  in  the 
absence  of  explanation  or  contradiction,  warrant  a  rea- 
sonable and  just  conclusion  that  the  brokers  were  not  un- 
aware of  the  minority  of  their  youthful  looking  townsman, 
whom  they  were  in  the  habit  of  seeing  and  talking  and 
dealing  with,  the  son  moreover  of  a  merchant  of  the  same 
town.     I  am  not  prepared  to  say  that  they  do  not  warrant 
such  a  conclusion.     And  I  repeat  that  the  question  of 
communication  or  no  conununication  from  him  to  them 
does  not,  as  I  conceive,  become  material,  or  arise,  until  their 
ignorance  without  such  a  communication  has  been  proved 
or  assumed.     As,  however,  it  may  be  questionable  whether 
it  ought  to  be  inferred  between  these  parties,  that  during 
the  transactions  in  question,  or  any  part  of  them,  Messrs. 
Middleton  &  Barber  thought  John  Kiddell  Dawson  under 
age,  or  had  notice  of  his  minority,  I  proceed,  to  consider 
the  plaintiffs'  last  position,  their  contention,  namely,  that  on 
the  assumption  of  the  young  man's  acquaintance  with  his 
minority,  and  with  the  law  on  the  subject,  and  also  of  the 
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broker's  belief  during  their  dealings  with  him,  that  he  was         1847* 
not  a  minor,  as  well  as  of  his  omission  to  communicate  to     stimmak 
them  the  fact  that  he  was  a  minor,  there  was  a  fraud  on      ^  ^• 

Dawson. 

his  part,  for  which,  notwithstanding  his  infancy  atthe'timde, 
he  became  or  was  after  his  majority,  and  is,  answerable  iii 
equity.     This  is,  as  I  consider,  a  question  of  importance 
and  general  interest    The  civil  law,  defining  '^  dohtm  nUalum 
esse  omnem  calliditatemf  fallaciamy  machmationemy  adcircum" 
veniendumy  faUendumy  decipiendum  alterum,  adhibitamy"  says, 
(the  language  is  that  of  Ulpian)^  '^  Item  in  causa  cognitions 
versariLabeo  ait,  ne  inpupillum  de  dole  detur  actio,  nisi  forte 
nomine  hereditaria  conveniatur.     Ego  arbitror  et  ex  suo  dolo 
conveniendum,  si  proximtis  pubertati  est,  maxime  si  locupletior 
X  hoc  foetus  estP     And  the  Digest  proceeds  in  the  words 
of   Paulus:    **  Quid   enim  si    impetraverit  h   procuratore 
petitoris  vt  ah  eo  absolveretur ;   vel  si  de   tutore  mentitus 
pecuniam  accepit;  vel  alia  similia  admisit,  qu<B  non  magnam 
machinationem  exigunt?^^   Then  Ulpian:  "  Sedexdolo  tutoris 
si  foetus  est  locupletior  puto  in  eum  dandam  actionem.     Sicut 
exceptio  daturJ"    And  imquestionably  it  is  the  law  of  Eng- 
land, that  an  infant,  however  generally  for  his  own  sake 
protected  by  an  incapacity  to  bind  himself  by  contracts, 
may  be  doli  capax  in  a  civil  sense,  and  for  civil  purposes,  in 
the  view  of  a  court  of  equity,  though  perhaps  only  when 
pubertati  proximus  or  older,  and  not,  I  suppose,  at  so  early 
an  age  as  in  a  criminal  sense,  and  for  criminal  purposes,  and 
may  therefore  commit  a  fraud  for  which,  or  the  consequences 
of  which,he  mayafter  his  majority  be  made  civilly  answerable 
in  equity.     I  am  not  now  speaking  of  cases  in  which  in- 
fants, if  liable  at  all,  are  liable  at  law  only,  or  in  which 
adults,  if  suable  in  respect  of  acts  done  during  infancy,  are 
suable  at  law  only.     But  as  far  as  equity  is  concerned,  the 
practical  application  of  the  rule  or  doctrine  to  which  I  have 
been  just  referring  must  not  seldom,  I  conceive,  be  matter  of 
much  delicacy  and  difficulty.  I  agree  with  a  learned  author. 
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1847.         who  says,  that  in  what  cases  in  particular  a  court  of  equity 
SnKBMAN     ^^  *^^®  exert  itself  it  is  not  easy  to  determine. 

^'  Nor  indeed  is  the  jurisdiction  of  equity  the  only  jurisdic- 

tion  where  difficulties  on  this  subject  have  arisen,  or  may 
arise :  courts  of  law  have  not  been  iree  from  them.  The 
oapaoity  of  infants  to  commit  crimes,  their  punishableness 
for  cxknind  offences,  their  liability  civilly  for  various  wrongs 
not  connected  in  any  sense  with  contract,  as  for  instance, 
battery  and  slander,  to  say  nothing  of  the  dear  right  in 
some  circumstances  to  maintain  trover  against  them,  are  of 
universal  recognition.  But  questions  which  have  not  been 
considered  free  from  difficulty  have  arisen,  whether  or  how 
far  persons  are  civilly  liable  at  law  for  wrongs,  or  such  acts 
aS)  if  they  were  the  acts  of  adults,  would  be  wrongs,  done 
during  infancy  when  connected,  or  supposed  to  be  connected, 
with  contracts.  The  case  of  embezzlement  by  the  servant 
or  apprentice,  Bristow  v.  Eastman  (a);  that  of  detinue  in 
New  Reports,  Mills  v.  Graham  (i) ;  and  an  old  case  in  Koll. 
Abr.,  tit,  ^^  Court  de  Admiraltie,"  with  regard  to  an  infant 
master  of  a  ship,  are  instances  of  this  kind,  in  which  the  ob- 
jection of  minority  did  not  prevail:  while  in  other  instances 
of  the  class,  as  the  case  of  Johnson  v.  Pie  (c),  reported  by 
LevinZf  Siderfin  and  Keble,  where  it  was  ruled  that  an  action 
of  deceit  would  not  lie  for  a  false  assertion  by  the  defendant, 
when  an  infant,  that  he  was  of  age;  the  case  mentioned 
in  Keble  of  an  assertion  by  an  infant  that  a  false  jewel  not 
belonging  to  him  was  a  diamond  and  his  own ;  the  case  of 
the  infant  innkeeper,  mentioned  in  EoU.  Abr.,  tit  ^^  Action 
sur  case;"  and,  in  modern  times,  Jennings  v.  Rundall  (cQ,  the 
case  of  overriding  a  hired  mare ;  and  Green  v.  Greenbanh  (e), 
the  case  of  exchanging  mares,  where  the  infant  falsely 


(a)  1  Esp.  172 ;  Peake,  N.  P.  Keb.  905. 

C.  223.  {d)  8  T. R.  335. 

(&)  1  N.  R.  140.  \e)  2  Mareh.  485. 
(c)  1  Lev.  169;  1  Sid.  258;  1 
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warranted  his  mare  to  be  sound,  well  knowing  her  to  be        1847. 
unsound,  the  objection  of  minority  has  prerailed.  Stiekman 

A  case  (a)  also,  in  which  an  infant  was  plaintiff, 'may  be  ^* 

mentioned,  as  tending  much  in  the  same  direction;  the 
plaintifif  haying  recoTcred,  though  her  conduct,  if  jiotfaudu- 
lent,  was  very  near  it  or  like  it.  In  3  Keb»  369,  it  is  thus 
mentioned.  ^^  In  trespass  by  infant,  by  guardian,  the  defend- 
ant pleads  that  the  plaintiff  was  above  sixteen  years  old,  and 
agreed  for  Qd.  in  hand,  that  the  defendant  have  licence  to 
take  two  ounces  of  her  hair,  to  which  the  plaintiff  demurred, 
and  per  curiam^  it  is  no  plea;  for  the  infant  cannot  licence, 
though  she  may  agree  with  the  barber  to  be  trimmed :  and 
judgment  for  the  plaintiff."  The  same  case  in  Bacon's  Abr.  is 
thus:  ^^  In  trespass  quare  m  et  armis  insuUum  fecit ^  et  totum 
crinem  capitis  ipsivs  AnwB  abscidit,  the  defendant,  as  to  all 
the  trespass  prceter  tonsuram  crinisy  pleads  not  guilty,  and  as 
to  that,  pleads  that  the  plaintiff  was  of  the  age  of  sixteen 
years,  and  for  a  certain  sum  of  money  Ucentiavit  the  defend- 
ant duos  uncias  crinis  dicta  Anna  detondere  et  abscindere;  and 
upon  the  demurrer  to  this  plea,  the  Court  held  that  the 
contract  was  absolutely  yoid,  and  consequently  the  tonsure 
unlawful,  and  gave  judgment  accordingly  for  the  plaintiff. 

Now,  in  these  instances,  in  which  minors  succeeded  at 
law,  could  there  have  been  interposition  against  them  in 
equity — a  jurisdiction,  generally  at  least,  equally  considerate 
with  courts  of  law  in  favour  of  infants  ?  Fraud  certainly 
is  odious,  and  to  be  repressed :  but  neither  is  protection 
to  be  withheld  from  the  imbecility  of  youth.  Is  not  allow- 
ance to  be  made  for  its  exposure  and  obnoxiousness  to  in- 
fluence and  temptation  and  seduction,  especially  in  a  state 
of  legal  nonage  ?  Very  young  men  may  be  defrauded  into 
committing  frauds.  Velle  nan  creditur  qui  obsequitur  impetio 
patriSf  is  not  with  us  legally  but  is  sometimes  morally  true* 
Lord  JSldan,  in  Jackson  v.  Hobhouse  (6),  with  reference  to 
the  case  of  a  married  woman  (who  may,  we  know,  as  well 

(a)  ScrtffifM  T.  Saioardtonp  Q  Eeb.  369.  (h)  2  Mer.  48d* 
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1847.  as  an  Infant  commit  a  fraud),  glances  at  the  possibility  of  a 
Stikbhan  l^^'^*^^  compelling  his  wife  to  join  in  a  fraud ;  and  may 
^   ^*  not  some  consideration  be  had  for  a  boy  hampered  in  the 

toils  of  a  designing  and  experienced  man  of  mature  age  ? 
By  the  last  sentence,  however,  I  do  not  wish  to  be  under- 
stood as  describing  or  referring  to  the  present  matter.  As 
to  which,  though  I  do  not  say  that  the  whole  account  given, 
whether  accurately  or  inaccurately,  by  the  young  man 
upon  oath,  in  his  answer,  of  the  commencement  and  pro- 
gress and  nature  of  the  connexion  and  dealings  between 
him  and  Messrs.  Middleton  &  Barber,  is  in  evidence 
against  the  plaintiffs,  yet  I  cannot  but  see  that  the  bill 
might  have  been  amended  after  the  answer ;  and  that  with 
such  an  answer  before  the  plaintiffs,  they  have  only  adduced 
the  evidence  which  they  have,  so  far  as  they  have  adduced 
any  evidence. 

The  story  told  by  the  answer  is,  in  substance,  that  this 
young  man  had  unhappily  permitted  himself  so  far  to  abuse 
the  confidence  of  his  father,  to  whom  he  was  cash-keeper, 
as  to  misapply  some  sums,  not  of  very  inconsiderable  amount, 
belonging  to  the  father;  that  the  son  was  anxious  to  make 
good  this  loss ;  that  in  this  condition  having  met  Mr.  Cobb, 
a  clerk  of  Messrs.  Middleton  &  Barber,  and  afterwards 
Mr.  Middleton  himself,  at  the  oflSce  of  Mr.  Surridge, 
through  whom  or  by  whose  means  or  assistance  the  defal- 
cation had  been  created,  the  youth  was  struck  by  Mr.  Cobb's 
and  Mr.  Middleton's  representations  of  the  certainty,  or  pro- 
bability at  least,  of  profit  to  be  derived  from  gambling  or 
speculating  (whichever  It  ought  to  be  called)  in  shares  in 
public  undertakings ;  and  upon  these  representations,  with  a 
view  to  deliver  himself  from  his  difficulties,  engaged  in  the 
series  of  transactions  which  ended  in  a  manner  that  it 
scarcely  required  inspiration  to  foretell.  If  this  story  is 
substantially  true,  or  even  substantially  true  so  far  as  it 
agrees  with  Messrs.  Middleton  &  Barber's  representation 
of  the  matter,  if  Mr.  Brodick's  description  of  the  young 
man's  personal  appearance  is  substantially  accurate^  and  if 
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Mf.  Middletmi  or  Mr.  Barber,  knowing  (as  probably  they         1847. 
did  know)  that  the  boy  had  a  father  living  in  Liverpool,     stikeman 
allowed  him  to  engage  in  such  dealings,  and  continue  them,  ^' 

Without  making  a  commumcation  to  the  father,  or  asking  a 
question  of  him  (and  no  such  communication  or  qu^tioa 
appears  there  to  have  been),  it  may  be  difficult  to  account 
satisfactorily  for  the  conduct  of  Messrs.  Middleton  & 
Barber,  and  as  difficult  to  think  it  likely  that  they  should 
have  been  defrauded  by  the  lad,  to  whom,  assuredly,  the 
materials  before  the  Court  do  not  enable  me  to  ascribe  the 
wisdom  of  a  serpent,  if  they  do  not  require  me  to  believe 
his  innocence  to  have  been  that  of  a  pigeon.  If  the  brokers 
and  their  adventurous  young  principal  were  not  on  equal 
terms,  there  seems  little  difficulty  in  the  way  of  saying 
which  was  probably  the  weaker  party.  Apart,  however, 
from  any  peculiarity  of  circumstances,  the  plaintiffs  seem 
substantially  to  contend  for  not  less  than  this  general  pro- 
position, that  if  a  minor  deals  in  a  matter  of  contract  with 
a  person,  who,  having  no  notice  of  the  minority,  does,  with- 
out any  representation  to  him  on  the  subject,  believe  the 
minor  to  be  of  full  age,  the  minor  is,  after  his  majority  at 
least,  answerable  in  equity  to  that  person  for  the  contract 
or  the  consequences,  or  liable  in  equity  to  be  compelled  to 
restore  him  to  his  original  position.  Not  referring,  as  I  do 
not  refer,  to  a  case  of  necessaries,  or  any  case  where  the 
law  peimits  an  infimt  to  contract,  or  any  case  where  the 
point  18  purely  and  merely  legal,  I  am  not  aware  that  such 
a  proposition  is  founded  in  principle,  or  supported  by  autho- 
rity that  binds  the  Court.  It  seems  to  me  full  of  danger 
and  evilf — aa  was  said  at  law  in  a  case  already  mentioned, 
where  it  was  held  that  an  action  of  deceit  would  not  lie 
apon  an  assertion  by  a  minor  that  he  was  of  full  age. 
Jbhntan  y.  JPie  (a)  is  thus : — "  Action  sur  U  case  pur  deceit fuit 

(a)  1  Slderfin,  258 ;  S.  C.  1  Lev..l69,  1  Keb.  905. 

VOL.  I.  I  D.  G.  S. 
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1847.        p(n^  et  plaintiff  declare  que  la  fidt  coTnmumcacion  inter  le 
Stikeman      defendant  et  luy  cancemant  lending  al  defendant  £300.     £!t 
sur  ceo  defendant  affirme  al  plaintiffs  quefmt  de  pleine  age, 
sur  que  le  plaintiff  lend  a  lui  le  argent.     Et  prist  son  secu- 
rity km  in  verity  il  nefvatforsq.  20  et  halfe.    Et  issint  il  void 
son  security  demesne^  et  le  plaintiff  p^de  son  argent  al  da- 
mageSy  etc.   Et  apres  verdict  pur  plaintiff yfuU  move  in  arrest 
de  judgment  que  le  ace*  ne  gist.     Et  judgment  stay^  et  ore 
fuit  move  arrere  pur  judgment,  et  diversity  pris  inter  torts 
et  contracts  des  infants,  car  coment  infants  ne  serront  lie  p* 
contracts  unc*  serront  lie  pur  torts.  (Dyer,  105.)  Sedper  cur: 
coment  infants  serront  lie  p*  actual  torts,  come  trespass,  etc., 
queux  sont  vi  et  contra  pacem  unc*  ne  serront  lie  p'  ceux  q* 
sound  in  deceit,  car  si  serront,  touts  les  infants  in  Angleterre 
serront  rurne,  et  in  cases  lou  lour  contracts  ne  eux  lie  serront 
cK  come  pur  tort^     The  case  of  Clark  v.  Cobley  (a)  was 
clearly,  I  think,  decided  correctly ;  nor  do  I  doubt  that  the 
dedsions  in  Watts  y.  Creswell{b)  and  Savage  y.  Foster  (c) 
were  required  by  the  particukr  drcumstanoes  of  those  cases. 
In  the  latter,  Mr.  and  Mrs.  Foster  might  haye  barred  her 
title  by  a  fine ;  it  was,  I  suppose,  considered  that  she  did 
not  act  in  the  fraud  under  his  control  or  influence ;  and 
Williams  had  married  on  the  faith  of  the  transaction.     In 
Watts  y.  CresweU,  the  minor  must,  I  suppose,  haye  been 
considered  as  not  haying  acted  under  his  father's  control, 
or  under  such  influence  as  to  excuse  him.    In  each  of  the 
cases  the  fraudulent  conduct  seems  to  haye  been  of  a  most 
grossly  dishonest  nature,  so  gross  as  perhaps  to  haye  been 
obnoxious  to  criminal  proceedings.    Lord  Cawper,  in  Watts 
y.  CresweU,  says,  '^  If  he  was  made  a  party  to  the  deed,  and 
sealed  it,  yet  that  would  not  bind  him." 

And  here,  perhaps,  it  may  not  be  quite  out  of  place  to 
remember  Lord  Hardwicke^s  remarks  on  the  differences  be- 


(tf )  2  Cox,  173.     {b)  9  Vin.  Ab.,  tit  **  Enfant;*  N.  pi.  24,  p.  415. 

(c)  0  Mod.  38. 
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tween  the  disabilitiefl.of  infants  and  married  women,  which         1847. 
he  made  in  Hearle  v.  Greenbank  (a).  Stikem an 

Of  Hsron  v.  Nicholas  (i),  decided  by  Lord  Kinffy  I  may,  dawson 
peihape,  be  allowed  to  say,  that  the  report  in  2  Eq.  Ca. 
Abr.  does  not  appear  to  me  satisfactory.  I  venture  to 
think  that  the  case  as  there  stated  does  not  afford  a  suffi- 
cient foundation  for  the  decree  that  was  made ;  and  I  may 
possibly  be  permitted  to  say  the  same  of  the  case  as  it  ap- 
pears in  the  Registrar's  book  (i),  which,  however,  does  not 
give  the  pleadings  at  length  or  shew  what  the  evidence  was ; 
nor,  probably,  without  an  examination  of  the  pleadings  and 
proofs,  is  it  possible  to  form  a  just  opinion  of  Lord  King^s 
decree,  which  gave  no  costs.  I  collect  that  the  lease  there 
was  made  more  than  three  if  not  four  years  before  the  de- 
fendant's majority,  and  that  his  age  had  not  been  misrepre* 
aented,  but  was  known  from  the  beginning  to  the  plamtiff. 
Perhaps  it  may  have  been  proved,  that  the  defendant  had 
fraudulently  represented  Hall  to  the  plaintiff  as  able  to  grant 
the  lease,  or  that  the  defendant,  at  or  after  his  majority,  had 
reodved  the  fine,  or  its  value.  Upon  the  decision  in  Cory 
V.  Crertcke7^c)y  and  the  dictum  in  Overton  v.  Banister{d)y  by 
two  judges  of  great  weight  and  consideration,  I  think  it 
not  necessary  to  express,  and  I  do  not  intimate,  any  opinion. 
£ach  of  them  is  distinguishable  from  the  present  case.  By 
neither  of  them,  nor  by  the  case  Ex  parte  Watson  (e\  is  it, 
as  I  conceive,  rendered  incumbent  on  me  to  give  to  the  pre- 
sent plaintiffs  a  decree  against  John  Eliddell  Dawson. 

The  case  last  mentioned,  to  which  reference  was  particu- 
larly made  in  Belton  v.  Hodges  (f),  a  case  that  occurred 
more  than  twenty  years  afterwards  in  C.  B.,  is  reported 

(a)  3  Atk.  6d5.  be  found  at  the  end  of  the  re- 

(b)  2  £q.  Ca.  Ab.  489,  nom.  port  of  the  present  case. 
E^  and  Nicholas  et  al.    The  {e)  2  Mad.  40. 
extract   from    the    Registrar's          (d)  3  Hare,  503. 
Book  of  the  case  of  Esron  y.          (e)  16  Ves.  205. 
Niekalas,  above  referred  to,  will         (/}  9  BIng.  365. 

i2 
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1S47.  by  Mr.  Vesey,  ex  relatione  merely,  but  it  is  probable  not 
Stikbman  incorrectly.  I  have  read  the  original  affidavits  on  which 
Dawiok.  *^®  petition  was  heard.  By  declining  to  supersede  the 
commission^  Lord  Eldon  did  not  prevent  the  petitioner  from 
disputing  its  validity  at  law,  or  a  court  of  law  from  treat- 
ing it  as  invalid ;  nor  does  there  appear  reason  to  suppose 
that  Lord  Eldon  was  asked  or  would  have  consented  to  in- 
terfere against  the  petitioner,  for  the  purpose  of  enforcing 
against  him  submission  to  the  bankruptcy. 

Goode  T.  Harrison  (a)  may  be  thought  a  remarkable 
case ;  but,  if  not  opposing,  it  does  not,  I  think,  support 
the  plaintiffs'  contention  against  the  younger  Dawson.  If 
that  action  had  been  by  an  unpaid  vendor  of  some  of  the  goods 
supplied  in  April,  1818  (which  was,  I  suppose,  the  date  of 
the  letter  described  in  the  report  as  dated  in  April,  1819),  and 
not  by  a  vendor  of  goods  sold  more  than  six  months  afler 
Bennion's  majority  (the  case,  in  all  other  respects,  being  as  it 
stood,  in  fact),  could  there  have  been  judgment  against 
Bennion  at  law ;  and  if  there  could  not,  would  there  have 
been  any  title  to  relief  against  him  in  equity  ?  In  my  opin- 
ion, (I  repeat),  the  notion  of  charging  a  man  in  equity  after 
his  majority,  upon  a  purchase  or  sale  or  contract  made  dur- 
ing his  minority,  merely  because,  without  any  false  assertion 
by  him,  the  other  party  believed  that  he  was  not  a  minor, 
believing  so  on  the  ground  that  adults  only  could  with  pro- 
priety have  such  dealings,  is  contrary  to  principle,  is  of 
dangerous  consequence,  and  is  not  established  by  authority. 
There  may  be  a  want  of  delicacy,  or  indeed  of  morality, 
in  the  conduct  of  a  young  man  of  twenty  buying  a  picture 
or  a  statue  upon  credit,  without  mentioning  his  age; 
but  laws  cannot  vindicate  every  deflection  from  pro- 
priety ;  and  it  must  be  preferable,  surely,  that  men  of  full 
age,  in  or  out  of  trade,  should  sometimes  suffer  for  acts  of 
carelessness  or  imprudence,  than  that  there  should  be  given 
the  obvious  facility  and  plain  encouragement  to  minors 

(o)  5  B.  &  Aid.  147. 
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to  be  their  own  destroyers,  and  to  others  to  make  them  a 
prey,  which  would  be  afforded  by  the  rule  that  mutual 
silence,  with  an  appearance  of  manhood,  should  expose  a  ^' 

boy,  upon  the  ground  of  fraud,  to  be  fixed  after  his  majority 
with  the  most  rash  and  foolish  contracts,  or  with  the  liability 
to  restore  money  wasted  in  childish  extravagance.  ^^  Nulla 
lex  satis  commoda  omnibus  est;  id  modo  qu<Britur,  si  majari 
parti  et  in  summam  prodestP 

In  the  cause  now  before  the  Court,  John  Kiddell  Daw- 
son's legal  title  is  sought  to  be  taken  from  him  on  the  ground 
of  a  sale  during  his  infancy,  in  respect  of  which  he  has  not 
received  nor  is  to  receive  the  purchase  money.  There  seems 
reason  to  believe  that  the  purchase  money  went  into  the 
hands  of  Messrs.  Middlcton  &  Barber,  towards  satisfying 
a  pecuniary  demand  of  greater  amount  that  they  had,  or 
alleged  themselves  to  have,  against  him ;  but  in  respect  of 
which  it  is  probable,  if  not  certain,  that  he  could  not  have 
been  sued.  And  relief  against  Messrs.  Middleton  &  Barber 
cannot  be  given  in  this  suit,  constructed  as  it  is.  Their 
right  was  and  is  to  be  dismissed  from  it.  On  the  whole,  if 
it  be  assumed,  that  from  the  beginning  to  the  end  of  the 
year  1842,  they  and  the  plaintiffs,  and  Mr.  Hoole,  and 
Messrs.  Ewart  &  Bell,  believed  John  Kiddell  Dawson  to 
be  of  full  age,  and  had  no  reason  to  suspect  the  contrary, 
the  case  is  still  not  one  in  which,  either  upon  principle,  or 
upon  such  authority  as  binds,  independently  of  principle,  the 
Court,  it  ought,  in  my  judgment,  to  pronounce  that  a  fraud 
has  been  committed  by  him  in  respect  of  which  relief  in 
equity  should  be  now  given  against  him. 

It  follows,  that  I  must  think  it  unnecessary,  for  the  pur- 
pose of  any  question  of  relief,  to  decide  whether  his  father 
has  any  lien  upon  the  shares,  or  any  interest  in  them.  With- 
out determing  that  point,  I  conceive  that  the  bill  ought 
to  be  dismissed  against  the  Dawsons,  with  costs  as  to  the 
father,  without  costs  as  to  the  son,  and  without  prejudice  to 
an  action  or  any  other  suit. 
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Between  Wiluam  Ebron  (a) 

Georob  Nicholas,  1^*9  <uid 

NlCHOULS  SiLYSB     - 


-     Plaintiff. 


-    Defendants. 


The  guardian 
of  A.  B.  (an 
infant)  ap- 
pointed by  the 
Eccleaiastical 
Court,  grants  a 
lease  of  the  in- 
fant's lands, 
receiving  a  pre- 
mium, and  at 
the  time  of 
granting  the 
lease  the  infimt 
is  present,  and 
represents  to 
the  lessee  that 
the  lessor  is  his 
guardian. 
The  infant  is 
also  an  attest- 
ing witness  to 
the  lease.    He 
attains  his  ma- 
jority, and  then 
grants  a  lease 
of  the  same 
lands  to  an- 
other lessee. 
On  a  bill  filed 
by  the  former 
leuee  against 
A.  B.  and  the 
new  lessee, 
to  have  the 
first  lease  con- 
firmed, or  the 
premium  re- 
funded, with 
interest — a  de- 
cree made  ac- 
cording to  the 
latter  alterna- 
tive of  the 
prayer. 


1  HIS  cause  coming  on  this  present  day  to  be  heard  and  debated  before 
the  Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain^  in  the 
presence  of  counsel  learned  on  both  sides,  the  substance  of  the  plidn- 
tiff's  bill  appeared  to  be,  that,  in  October  or  Noyember,  1726,  the  de- 
fendant Nicholas  (then  an  infant)  and  Joseph  Hall,  Esq.,  his  guardian, 
proposed  leasing  out  some  glebe  lands  and  tithes,  which  the  defend- 
ant Nicholas  held  by  lease  for  years  determinable  on  liyes ;  and  the 
plaintiff,  being  poRsessed  of  lands  contiguous,  agreed  with  the  said 
Hall  and  the  defendant  Nicholas  upon  the  terms  of  a  lease  ;  and  in- 
dentures of  lease  were  accordingly  ingrossed,  dated  the  21st  day  of 
NoTerober,  1726,  and  made  between  the  said  Joseph  Hall  of  the  one 
part,  and  the  plaintiff  of  the  other  part :  and  it  is  thereby  witnessed, 
that,  as  well  in  consideration  of  157/.  lOs.  by  the  plaintiff  in  hand 
paid,  as  also  in  consideration  of  the  rents  and  covenants,  the  said 
Hall  thereby  demised  to  the  plaintiff  all  that  parcel  of  the  prebend 
of  Whorwell,  within  the  tithing  of  Bullington,  in  the  county  of 
Southampton,  To  hold  from  Lady-day,  1730,  for  twenty-one  years, 
if  the  defendant  Nicholas  and  one  John  Nicholas  should  so  long  live, 
under  the  yearly  rent  of  £70,  with  a  proviso  for  the  plaintiff  to 
enter  on  part  of  the  said  premises  at  Michaelmas  next,  before  the 
commencement  of  the  said  lease ;  that  the  time  and  place  for  exe- 
cuting the  said  lease  was  fixed  by  the  said  Hall  and  the  defendant 
Nicholas,  at  Egham,  in  Surrey,  where  the  plaintiff  accordingly  came, 
and  there  paid  the  said  157/. IO5.  to  the  defendant  Nicholas ;  and  the  said 
Hall  and  Nicholas  did  both  of  them  assure  the  plaintiff  that  the  said 
Hall  was  the  defendant  Nicholas's  guardian,  and  had  full  authority 
to  grant  the  said  lease  to  the  plaintiff ;  and  the  said  plaintiff  hath  been 
also  informed  by  other  persons,  and  believes  it  to  be  true,  that  the 
said  Hall  was  his  guardian,  and  had  power  to  grant  such  lease  as 
aforesaid,  and  the  plaintiff  hoped  to  have  quietly  enjoyed  the  de- 
mised premises ;  but  the  said  Hall  being  since  dead,  and  the  defend- 
ant Nicholas  intending  to  defraud  the  plaintiff  of  the  said  157/.  lOi., 
endeavours  to  avoid  the  plaintiff's  said  lease,  pretending  that  Hall 
was  not  his  g:uardian,  but  that  one  John  Dodd  was  his  guardian, 
and  that  Hall  never  paid  over  the  said  157/.  10«.  to  him  :  that  the  de- 
fendant Silver  has  brought  actions  at  law  against  the  plaintiff  and 
his  servant^  for  a  trespass  on  entering  on  the  said  premises  ;  whereas 
the  plaintiff  charges  that  he  treated  as  well  with  the  defendant 
Nicholas  as  with  the  said  Hall,  and  nothing  was  done  therein  but 

(a)  See  ante^  p.  115. 
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what  the  Mdd  Nicholas  was  priTy  to ;  and  he  was  not  only  present 
when  the  plaintiff  pud  the  said  money,  but  also  receired  the  whole 
money  liiniself  from  the  plaintiff,  and  the  said  defendant  subscribed 
his  name  as  a  witness  to  the  said  lease  and  receipt  for  the  considera- 
tion-money, which  being  recdved  by  the  said  defendant  and  the 
said  Hall  signing  the  lease,  the  plaintiff,  at  that  time  taking  notice 
thereof  was  told  by  the  siud  defendant  that  it  was  only  for  form 
sake,  and  that,  as  the  lease  was  in  the  name  of  Hall,  it  was  proper 
ELall  should  give  the  receipt  for  the  consideration  thereof ;  notwith- 
standing which  the  defendant  Nicholas  would  now  av^id  the  said 
lease,  and  sell  the  same  to  the  defendant  Silver.  Therefore,  that  the 
defendants  may  answer  the  matters  aforesaid,  and  that  the  defendant 
Nich<das  may  either  confirm  the  pUdntiff's  lease,  or  repay  the 
said  167il  lOis.,  which  the  plaintiff  paid  as  the  consideration  of  the 
said  lease  as  aforesdd,  with  interest,  and  to  be  relieved,  is  the  scope 
of  the  bilL  Whereto  the  counsel  for  the  defendant  alleged  that  the 
defendant  Nicholas,  by  his  answer,  sets  forth  that  he  is  the  son  and 
hdr  of  John  Nicholas,  dark,  who  was  seised  of  the  said  premises, 
and  that,  on  his  fathei^s  death,  he  became  seised  thereof:  that  the  said 
Joseph  Hall  took  out  administration  to  his  the  said  defendant's 
fiither,  and  was  also  chose  guardian  to  him  the  said  defendant  by  the 
Eederiastical  Court :  that,  under  colour  of  such  administration  and 
guardianship,  he  let  leases  at  low  rents  for  long  terms,  and  received 
eonsiderable  fines  thereon,  which  he  converted  to  his  own  use,  and 
died  insolvent,  indebted  to  him  the  said  defendant.  That  the  plain- 
tiff, in  July,  1726,  came  to  the  said  Hall's  house,  where  he  the 
said  defendant  lived,  and  there  proposed  to  the  said  Hall  to  take  a 
leass  from  him  of  the  stud  premises  at  Bullington,  and  to  give  the 
siud  Hall  157/.  lOf.  as  a  fine  for  the  same,  and  which  the  said  Hall 
accepted  of,  in  order  to  get  so  much  more  of  his  the  said  defendant's 
money  into  his  hands^  and  hath  thereby  defrauded  both  the  plaintiff 
and  him  the  said  defendant :  that  no  part  of  the  said  money  was 
ever  paid  to  him  :  that  neither  he  nor  the  said  Hall  applied  to  the 
plaintiff  to  take  a  lease  of  the  premises ;  but  admits  Hcdl  did  grant 
such  lease  as  aforesaid,  and  that  he  was  prevailed  upon  by  Uall  to 
go  with  him,  and  meet  the  plaintiff  at  Egham,  where  the  said  lease 
and  counterpart  were  executed ;  and  that  the  plaintiff  did  pay  to 
the  said  Hall  the  sum  of  £105,  and  not  157/.  10^. ;  but  he  heard  Hall 
say,  that  he  had  about  half  a  year  before  received  of  the  plaintiff 
52/.  lOf.  Denies  any  of  the  money  ever  came  to  his  hands ;  admits  he 
told  the  plaintiff  Hall  was  his  guardian,  but  did  not  tell  him  his 
guardian  had  power  to  grant  such  lease,  neither  had  he  such  power,^ 
as  he  the  said  defendant  is  advised ;  and  insists,  that  he  the  said 
defendant  not  having  received  any  part  of  the  said  consideration- 
money,  he  shall  be  at  liberty  to  avoid  the  same,  as  by  law  he  can,  and 
the  rather  in  regard  the  said  premises  were  underlet.    That  Hall 
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continued  his  guardian  to  his  death,  when  he  chose  the  said  Dod  ( 
and  insists  that  the  plaintiff  ought  to  seek  for  a  satisfaction  against  the 
representatives  of  Hall.  Admits  his  heing  a  witness  to  the  said  lease 
and  to  the  receipt  thereon ;  admits  the  defendant  Dod  did  grant  the 
defendant  Silver's  lease,  with  his  consent  and  privity,  from  Michael- 
mas, 1729,  for  one  year,  and  that  he,  the  said  defendant,  coming  of  age 
the  19th  December,  1780,  did  grant  a  lease  to  the  defendant  Silver ;  and 
that  he  brought  an  action  against  the  plaintiff^,  with  his  Uie  said  de- 
fendant's privity,  and  that  he  encouraged  him  therein,  in  order  to  avoid 
the  plaintiff^ 's  lease  ;  and,  in  case  the  same  is  avoided,  apprehends  he 
may  lawfully  let  the  said  premises  for  such  fine  and  rent  as  he  shall 
think  reasonable.  And  the  defendant  Silver  sets  forth,  that  the  de- 
fendant Nicholas  attaining  his  age  at  the  time  aforesaid,  did  let  a 
lease  of  the  premises  to  him ;  admits  he  heard  the  plaintiff  had  a 
lease  from  Mr.  Hall,  and  that  he  hath  brought  such  action  as  afore- 
said to  try  the  validity  of  the  plaintiff's  lease,  but  that  the  same  b  at 
his  own  expense.  Whereupon,  and  upon  debate  of  the  matter, and  hear- 
ing the  said  lease  (signed  by  Joseph  HaU),  dated  the  21st  of  Novem- 
ber, 1726,  the  receipt  thereon  for  157/.  lOS;  the  defendant's  answer,  and 
the  proofs  taken  in  the  cause,  read,  and  what  was  alleged  on  both 
sides :  and  the  defendant  Nicholas  refusing  to  confirm  the  said  lease  to 
the  plaintiff: — his  Lordship  doth  order  and  decree,  that  the  said  defend- 
ant do  repay  to  the  plaintiff  the  said  sum  of  157/.  lOff.,  the  fine  on 
granting  the  said  lease,  with  interest  at  the  rate  of  £4  yearly  for 
£100  from  the  time  of  pajrment  thereof,  to  be  computed  by  Robert 
Holford,  Esq.,  one  of  the  Masters  of  this  Court,  if  the  parties  differ 
in  the  computation  thereof;  and  no  costs  are  to  be  paid  on  either 
side.— Reg.  Lib.  1732.  A.  fol.  813. 
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1847. 

Habershon  v.  Blurtox.  j^eb  9ih 

T        ♦ 

XN  Febraary^  1836^  the  plaintifFaiid  the  defendant  became  Effect  in  eqnitj 
partners,  as  printers,  for  seven  years,  from  March,  1836.  againgt  the 
The  defendant  was  to  manage  the  trade,  and  receive  a  J^^^i^ 
weekly  stipend.     The  plaintiff  was  exempted  from  per^  the  partnenhip 
sonal  superintendence  of  the  business.     In  the  years  1836, 
1837,   and   1838   the  plaintiff  brought  into  the  business 
£280.     In  1838,  the  defendant  brought  in  £200. 

In  the  year  1841,  a  judgment  having  been  recovered 
against  the  pl^ntiff,  the  sheriff,  under  the  writ  of ^  fa.,  sold 
the  plaintiff's  share  and  interest  in  the  effects  of  the  part* 
nership  to  one  Emanuel  Pearson  for  £200.  And  by  deed, 
dated  the  10th  May,  1841,  reciting  that  the  sheriff  had 
entered  upon  and  taken  possession  of  ^^  all  the  share  and 
interest  of  the  said  Charles  Habershon,  as  partner  with 
one  John  Blurton,  of  and  in  all  the  book  debts,  materials, 
tools,  types,  implements,  printing  furniture,  goods,  chattels^ 
effects,  and  stock  in  trade,  used  in  the  said  business,  which 
had  been  valued  at  £200,"  the  sheriff  thereby  assigned  ^'  all 
the  share,  right,  and  interest  of  him  the  said  Charles  Ha- 
bershow,  of  and  in  all  and  every  the  debts,  furniture,  chat- 
tels, and  effects  so  seized  under  and  by  virtue  of  the  said 
writ  of  ^.  feu  as  aforesaid,  and  held  by  the  said  Charles 
Ilabershow  in  partnership  or  joint  tenancy  with  the  said 
John  Blurton ;  to  have  and  to  hold,  receive  and  take,  the 
said  share,  furniture,  debts,  goods,  chattels,  and  effects 
thereby  bargained  and  sold,  or  intended  so  to  be,  imto  the 
said  Emanuel  Pearson,  his  executors,  administrators,  and 
assigns,  as  his  and  their  own  proper  debts,  goods,  and 
chattds." 

On  the  30th  September,  1841,  Pearson  assigned  the 
same  share,  right,  and  interest  to  the  defendant. 

The  bill  represented  that  the  sale  was  made  by  the 
slicriff  to  the  defendant,  and  it  charged  that  the  plaintiff 
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1847*         had,  after  the  said  pretended  sale,  the  same  interest  in  the 
Habbrshon    P^u^crsh'P  as  he  previously  had,  subject  only  to  the  debit 
^*  to  the  plaintiff  in  the  partnership  account  of  th|^  amount 

p^d  to  the  sheriff  in  satisfaction  of  the  judgment ;  that, 
at  the  time  of  the  purchase,  there  was  a  much  larger  sum 
due  to  the  plaintiff  than  had  been  paid  to  the  sheriff; 
that,  at  the  expiration  of  the  seven  years,  the  business 
was  still  carried  on  with  the  joint  assets,  and  that  more 
than  £450  was  due  to  the  plaintiff  at  the  time  of  the  sale ; 
that  the  sale  by  the  sheriff  .was  not  pretended  to  be  a  sale 
of  all  the  plaintiff's  interest  in  the  good-will  and  assets  of 
the  partnership,  but  was  expressly  limited  to  his  interest  in 
the  stock-in-trade ;  and  that,  even  if  it  had  purported  to 
extend  to  the  whole  interest,  stiU,  under  the  circumstances, 
the  plaintiff  was  entitled  to  the  benefit  of  the  purchase : 
and,  further,  that,  even  if  the  execution  and  sale  operated 
as  a  dissolution,  which  the  plaintiff  did  not  admit,  it  did  not 
deprive  him  of  his  right  to  an  account  of  the  dealings  and 
transactions  of  the  partnership,  or  his  right  to  receive  what 
might  be  due  to  him,  or  his  right  to  a  share  in  the  assets,  as 
they  then  existed. 

The  biU  prayed  that  the  plaintiff  might  be  declared  en- 
titled as  before  stated,  or  to  a  decree  for  a  dissolution ;  or, 
if  the  Court  should  be  of  opinion  that  the  partnership  was 
already  dissolved,  to  a  declaration  to  that  effect  The  bill 
also  prayed  an  account  of  all  dealings  and  transactions, 
and  payment  of  what,  on  taking  the  accounts,  should  be 
found  due  to  the  plaintiff. 

The  defendant,  by  his  answer,  submitted  that  the  part- 
nership was  dissolved  on  the  10th  May,  1841,  and  that  he 
was  absolutely  entitled,  as  against  the  plaintiff,  to  the  whole 
of  the  pldntiff's  share  and  interest  in  the  partnership  pro- 
perty and  effects;  and  that  he,  the  defendant,  was  not 
bound  to  account  in  respect  tliereof,  and  that  nothing  was 
due  to  the  plaintiff  in  res2)ect  of  the  partnership  business. 
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Mr.  SwanUon  (with  him  Mr.  Lhyd)^  for  the  plaintiiF. —  1847. 
It  is  submitted,  that  the  rights  of  the  pIuntifF  and  defend-  habbmhon 
ant,  as  partners,  continue  the  same,  except  that  the  de- 
fendant is  entitled  to  credit  for  £200  on  taking  the  accounts. 
When  the  sheriff,  in  April,  1841,  levied  execution,  he 
seized,  it  is  true,  the  stock  in  trade  and  other  tangible  pro- 
perty, and  sold  them  for  d£200 ;  but  he  seized  only  that 
which  was  capable  of  seizure,  and  he  could  only  pass  by 
the  assignment  that  which  he  had  seized:  Johnson  y. 
Evans  (a).  Neither  the  book  debts  nor  the  good-will  of 
the  trade  could  be  seized.  The  plaintiff,  therefore,  is  clearly 
entitled  to  the  accounts ;  and  it  is  submitted  also,  that  he 
is  entitled  to  a  decree  for  a  dissolution.  The  motive  of  the 
defendant  in  buying  was  to  get  rid  of  the  plaintiff  as  a 
partner.  Such  a  transaction  cannot  be  held  to  have  the 
effect  of  a  sale  to  a  third  party.  The  assignment  can  only 
stand  as  a  security  for  the  money  advanced ;  at  the  date  of 
it  the  partnership  was  indebted  to  the  plaintiff. 

Mr.  Russell  and  Mr.  J.  T.  Humphry ^  for  the  defendant. 
— There  is  no  attempt  in  the  pleadings  to  impeach  the  as- 
signment as  fraudulent.  The  property  was  valued,  and  no 
question  is  raised  by  the  bill  as  to  the  valuation.  The 
effect  of  the  assignment  was  to  pass  all  the  interest  of  the 
plaintiff.  Conceding,  for  tiie  sake  of  argument,  that  the 
book  debts  could  not  be  seized,  yet  they  would  be  applica- 
ble to  the  purposes  of  the  partnership.  The  execution- 
creditor  would  have  a  right  to  say,  that  that  which  he  had 
no  right  to  touch  should  be  applied  in  discharge  of  the 
partnership  liabilities.  The  doctrine  of  marshalling  applies 
in  such  a  case :  Button  v.  MorrisoniJ))^  Chapman  v.  Koops{c), 
In  re  Wait{d). 

(a)  7  Man.  &  G.  240.  (c)  3  Bos.  &  P.  289. 

lb)  17  Ves.  1D3.  \d)  IJ.  &  W.  005. 
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18^7.  Mr.  Swanston,  in  reply. — The  execution-creditor  can  get 

hIbkrsbon     ^^  niore  than  he  seizes.  In  order  to  admit  the  principle  of  mar- 

^'  shalling,  the  creditor  must  be  entitled  to  the  entire  property 

^Jww&aON.  

under  the  execution.  That  is  not  so  here^  for  he  is  limited 
to  the  value  of  a  moiety  of  the  chattels  seized ;  though  no 
doubt  the  moiety  is  subject  to  a  lien.  The  consequence  is, 
that  the  execution-creditor  has  been  fully  satisfied.  The 
accounts,  however,  must  be  taken,  in  order  to  ascertain  the 
amount  of  lien  on  the  debtor's  moiety. 

The  Vice-Chancellor. — Circumstanced  as  this  case  is, 
I  am  of  opinion,  without  any  doubt,  that  the  execution  and 
assignment  by  the  sheriff  effected  a  dissolution  of  the  part- 
nership. Notwithstanding,  however,  that  dissolution,  and 
notwithstanding  the  seizure  by  the  sheriff,  and  the  language 
of  the  assignment  by  him,  I  am  of  opinion  that  it  is  still 
possible,  in  i)oint  of  strict  right,  that  something  may,  on  the 
result  of  an  account  or  an  inquiry,  appear  to  be  coming  to 
the  plaintiff.  I  am  of  opinion,  therefore,  that  his  strict 
right  is  not  to  have  the  bill  dismissed  without  deciding  what, 
by  law,  it  was  or  was  not  in  the  power  of  the  sheriff  to 
seize.  The  plaintiff  is  entitled  to  an  inquiry  of  this  descrip- 
tion :  a  reference  to  the  Master  to  inquire  what  were  the 
particulars  of  the  stock  in  trade,  debts,  and  effects  and  liabi- 
lities at  the  time  of  the  dissolution  ;  what  debts  were  then 
due  to  the  partnership ;  what  was  then  due  by  the  partners 
to  the  partnership ;  what,  if  anything,  has  been  received  in 
respect  of  the  partnership,  and  by  whom  and  how  the  same 
has  been  applied ;  and  whether  the  debts  and  liabilities  of 
the  partnership  at  the  time  of  the  execution  have  been  dis- 
charged, and  by  whouL 
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1847. 

HOLROYD   V.   WyATT.  ^^^'  24<A  ^ 

26th. 

R.  PIGGOTT  on  behalf  of  a  purchaser  under  the  Where  interest 
decree,  moved  for  leave  to  pay  into  court,  on  the  10th  of  p*u?chase^  ^"^ 

March,  the  amount  of  his  purchase-money  and  interest,  JJ[i*e"b^  order  of 

deducting  from  the  latter  the  income  tax.    The  whole  pur-  ^^^  Court,  the 

chase-money  was  £900 ;  £180  had  been  paid  as  a  deposit ;  pay  the  foil 

the  balance  due,  added  to  It  4*.,  the  amount  of  the  valua-  JJJJ^cyand in- 

ation  of  the  fixtures,  was,  consequently,  721/.  4*.,  on  which,  ^"^^  "*^o     ^ 

\  .  court,  without 

according  to  the  conditions  of  sale,  interest  was  payable  deducting  the 
from  December  25th,  1845,  to  March  10th,  1847.  De-  ^~°*^**^- 
ducting  the  income  tax,  the  amount  of  the  interest  was 
42L  Is.  9^/.,  and  the  motion  was  for  liberty  to  pay  in 
763/.  5*.  9d.  The  5  &  6  Vict  c  35,  s.  102,  provides,  that, 
upon  all  annuities,  yearly  interest  of  money,  or  other  an- 
nual payments,  whether  such  payments  shall  be  payable  as 
(among  other  things  specified  in  the  act,)  a  personal  debt  or 
obligation  by  virtue  of  any  contract,  and  whether  the  same 
shall  be  received  and  payable  half-yearly,  or  at  any  shorter 
or  more  distant  time,  there  shall  be  charged  the  tax  therein 
mentioned.  And  the  103rd  section  provides,  that,  if  any 
person  shall  refuse  to  allow  any  deduction,  authorized  to  be 
made  by  the  act,  out  of  any  payment  of  annual  interest 
of  money  lent,  or  other  debt  bearing  annual  interest,  whe- 
ther the  same  be  secured  by  mortgage,  or  otherwise,  he 
shall  forfeit  for  every  such  oflfence  treble  the  value  of  the 
principal  money  or  debt 

Mr.  Spence,  for  the  vendors. — The  act  does  not  touch 
the  case.  The  interest  payable  is  in  the  nature  of  damages 
for  non-payment  of  the  purchase-money  at  the  stipulated 
time.  It  can  in  nowise  be  considered  an  annuity,  yearly 
interest  of  money,  or  other  annual  payment. 

Mr.  Piggott,  in  reply,  contended,  that  the  interest  was 
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1SI7'        7^"^!  interest  of  moaej  pajable  as  m  persoodJ  debt,  hj 
Bovtum      Tirtiie  of  a  ocmtiactyTiz.  the  0(xi£tioii8  of  sde. 


The  Vice-Chahceixob,  after  oonsoltb^  the  Begtstrar, 
said,  he  was  informed  that  the  practice  was  nmTersal  in  the 
office  not  to  deduct  the  property  tax  in  sndi  orders^  Sap- 
pose  the  maker  of  a  promiseorj  note,  or  the  acceptor  of  a 
bill  of  exchange,  not  to  pay  the  amoont  for  whidi  it  was 
drawn  at  the  day  appointed,  hot  to  pay  it  afterwards,  with 
interest,  could  he  deduct  the  income  tax  ?  And  was  not 
that  case  similar  to  the  present  in  prindple  ?  His  Honor, 
however,  thought  it  unnecessary  to  give  any  o{Mnion  on  the 
point,  inasmuch  as  he  was  not  prepared  to  introduce  a  new 
practice  into  the  office. 


WIMV  ft  fob* 
tOl 


bUlhidbeeo 
ierredonde- 
feadut'iioli. 
€itor:^Meld, 
tlutt  ao  M>pear* 
nee  eovld  not 
baeotercdbr 
the  pbuntiffbr 
the  defaidbuit, 
•Oder  the  29th 
Order  of  iUy, 
1845. 


SeWELL  17.  GODDKN. 

vyNE  of  the  defendants  had  appeared  to  the  ori^nal  bill, 
and  had  gone  to  reside  in  New  Zealand.  Afterwards, 
the  pl^tiff  amended  his  bill,  and  served  upon  the  defend- 
ant's solidtor  a  subpoena  to  answer  the  amended  bill  under 
the  26th  Order  of  the  8th  of  May,  1845,  which  provides, 
that  service  upon  the  defendant's  solicitor  of  a  subpoena  to 
answer  an  amended  bill,  shall  be  deemed  good  service  upon 
the  party. 

Eight  days  having  elapsed  since  the  service  on  the  solici- 
tor, and  no  appearance  having  been  entered,  the  present  ap- 
plication was  made  for  leave  to  enter  an  appearance  for  this 
defendant,  under  the  29th  Order  of  the  8th  of  May,  1845, 
which  provides,  that,  if  the  defendant  is,  within  the  jurisdic- 
tion of  the  Court,  duly  served  with  a  subpoena  to  appear  to 
or  to  appear  to  and  answer  a  bill^  and  refuses  or  n^lects 
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to  appear  thereto^  within  eight  days  after  such  service,  the         1847- 
plaintiff  may,  after  the  expiration  of  such  eight  days,  and       sewbll 
within  three  weeks  from  the  time  of  such  service,  apply  to      ^   ^' 

Jt  1.  GODDIN, 

the  record  and  writ  clerk  to  enter  an  appearance  for  such 
defendant;  and,  no  appearance  having  been  entered,  the 
record  and  writ  derk  is  to  enter  such  appearance,  upon 
being  satisfied  by  affidavit  that  the  subpoena  was  duly 
served  upon  such  defendant  personally,  or  at  his  dwelling- 
house  or  usual  place  of  abode,  and  after  the  expiration  of 
such  three  weeks,  or  after  the  time  allowed  to  the  defend- 
ant, has  expired,  in  any  case  in  which  the  record  and  writ 
clerk  is  not  by  the  order  required  to  enter  such  ap- 
pearance, the  plaintiff  may  apply  to  the  Court  for  leave  to 
enter  such  appearance  for  such  defendant;  and  the  Court 
being  satisfied  that  the  subpoena  was  duly  served,  and  that 
no  appearance  had  been  entered  for  that  defendant,  may,  if 
it  so  thinks  fit,  order  the  same  accordingly. 

Mr.  Chapman  Barber  appeared  in  support  of  the  motion. 

Mr.   Schomberg^  amicus  curuB,  referred  to  Marquis  of 
Hertford  v.  Suisse  (a). 

The  Yice-Chancelloe  said  he  should  follow  that  autho* 
xitjj  and  refused  the  motion. 

(a)  18  Sim.  i89. 
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1847. 

Fd>,  24«A  <5f  ToWNE  W.  BONNIN. 

Travertingnote  X  HIS  was  a  foreclosure  suit  The  bill  was  filed  on  the 
file^thein-  ^^  ^^  December,  1846.  Application  was  unsuccessfully 
•tance  of  the      made  to  the  Master  on  the  part  of  the  Defendant,  to  extend 

defendant,  ,  '- 

asking  for  leave  the  time  for  answering,  and  no  answer  was  filed, 
answer'dter  On  the  3rd  of  February,  a  traversing  note  was  filed,  and 

replication.        replication  was  filed  on  the  4th. 

Mr.  Raschy  on  the  part  of  the  defendant,  now  moved  that 
the  traversing  note  might  be  taken  off  the  file,  and  that  the 
defendant  might  be  at  liberty  to  put  in  his  answer,  which 
had  been  ready  on  the  5th  of  February.  He  cited  Righy 
V.  Righy  (a), 

Mr.  Egariy  for  the  plaintifil — The  Master  refused  to  ex- 
tend the  time  for  answering,  having  all  the  facts  before 
him,  and  the  Court  will  not  in  substance  review  his 
decision,  without  a  proper  case  being  made.  Besides,  the 
application  is  too  late  after  replication  has  been  filed. 

The  Court  ordered  the  traversing  note  to  be  taken 
off  the  file,  and  that  the  defendant  should  put 
in  his  answer  on  or  before  the  2nd  of  March, 
and  should  pay  the  costs  of  the  application  and 
of  his  contempt  in  not  putting  in  his  answer. 

(a)  6  Bear.  265. 
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Johnson  v.  Babnes.  jf^^  24M. 

J\j.B.  LEWlSy  on  behalf  of  the  defendant^  moved  that  the  a  defendant 
copy  and  service  of  a  subpoena  issued  in  the  cause^  purport-  irrcgulMcopy 
ing  to  bear  date,  October  30th,  1846,  might  be  discharged  *^'*"''^^°^*** 
with  costs,  and  that  an  order  of  the  14th  of  December,  swer^hafaright 
1846,  that  the  pMntiff  should  be  at  liberty  to  enter  an  ap-  service  dia- 
pearance  for  the  defendant,  might  also  be  discharged  with  ^JJf^]Ji^p. 

costs.  plleaapeedity; 

and  he  may  be 

The  defendant  had  been  served  on  the  2nd  of  November,  heard  upon  en- 
1846,  with  the  copy  in  question  of  the  writ  of  subpoena  to  ^Jf  appear-' 
appear  to  the  plaintiff's  biU,  but  the  copy  was  not  indorsed  ^J^Jtra^  *^ 
with  the  name  and  place  of  residence  of  the  plaintiff's 
solicitor,  according  to  the  provisions  of  the  3rd  and  4th 
Orders  of  December  21st,  1833. 

The  defendants  neither  appeared  nor  took  any  step  upon 
this  service ;  and,  on  the  14th  of  December,  the  Court,  on 
the  application  of  the  plaintiff,  and  upon  an  affidavit  of  the 
service  upon  the  defendant  of  the  copy  of  the  subpoena, 
stating  it  to  have  been  indorsed,  made  the  order  for  the 
plaintiff  to  enter  an  appearance  for  the  defendant,  accord- 
ing to  the  29th  Order  of  May,  1845,  and  a  copy  of  this 
order  was  served  on  the  defendant ;  but  no  appearance  was 
entered  under  the  order. 

Mr.  Fooksy  for  the  plaintiff,  took  a  preliminary  objection, 
that,  as  no  appearance  had  been  entered  for  the  defendant, 
he  could  not  be  heard* 

Mr.  Leuns  said,  it  would  be  sufficient  to  enter  an  ap- 
pearance with  the  Eegistrar  now,  and  cited  Mackreth  v. 
Nicholson  (a). 


(a)  19  Ves.  367. 

VOL.  I.  K  D.  Q.  S. 
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1847.  The  VICE-CHA^XELLoa  gave  the  defendant   leave  to 

Johnson       enter  forthwith   a   conditional  appearance   with  the  Be- 
Barhbs.       gistrar:  whereupon  such  conditional  appearance  was  en- 
tered accordingly  in  Court. 

]Mr.  Fooks  then  argued,  that,  according  to  Price  v. 
Webb  (a),  the  omission  to  indorse  the  copies  of  the  sub- 
poena did  not  render  the  process  irregular  or  void,  although 
the  Court  might  withhold  the  benefit  of  the  subpoena  from 
the  plaintiff,  until  it  had  been  regularly  served.  All  that 
could  be  said  was,  that  there  had  been  no  service.  The 
circumstance  that  the  service  was  in  fact  a  mere  nullity, 
formed  no  ground  for  bringing  the  plaintiff  before  the  Court 
by  this  motion.  If  it  were  otherwise,  the  defendant,  by 
allowing  three  months  to  elapse,  and  by  permitting  the 
plaintiff  to  i^roceed  to  obtain  the  order  for  entering  an 
appearance,  had  precluded  himself  from  making  this  appli- 
cation. 

The  Vice-Chancellor  : — 

If  a  defendant  is  served  with  a  copy  5f  a  suhposna,  which 
is  iiTegular  by  reason  of  the  omission  of  the  indorsement 
or  indorsements  required  by  the  Orders  of  the  Court,  the 
process  of  the  Court  has  been  irregularly  used,  and  it  is  the 
right  of  such  a  person,  however  irregular  tlie  service  may 
be,  if  he  applies  speedily,  to  come  here  and  to  have  the 
service  discharged  or  set  aside  with  costs. 

It  appears,  however,  that  the  service  took  place  in  No- 
vember, and  the  present  application  is  not  made  until 
February,  a  delay  requiring  apology,  wliich  might  have  in- 
duced the  Court  to  decline  interfering  upon  the  present 
motion.  The  delay,  however,  has  been  accounted  for ;  and 
as  to  the  order  obtained  by  tlie  plaintiff,  it  injproves  the 
defendant's  case,  inasmuch  as  it  shews  that  the  service  in 

(a)  2Hore,611. 
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question,   which  is  contended  to  be  a  mere  nullity,  has        1847. 
been  made  the  ground  of  an  irregular  order.     The  ser- 
vice and   the   order  must  be  discharged  with  costs,  as 
well  as  the  conditional  appearance  now  entered  by  the 
defendant. 


COLLIS  V.  EOBINS.  Fdf.  26th. 

March  6th, 

Thomas  COLLIS,  by  his  will,  dated  May  13th,  1845,  A  testator  dc 

gave  and  devised  to  John  Robins  and  Benjamin  Robins  a  estate  to  tms- 

freehold  messuage  and  land,  and  all  other  his  real  estate,  ^l  "^^^  q^^  of 

upon  trust  for  sale,  as  soon  after  his  decease  as  they  should  the  proceeds 

\  •'  and  out  of  the 

think  proper,  and  to  stand  possessed  of  the  money  to  be  so  rents  till  sale, 
produced,  and  of  the  rents  of  the  real  estate  in  the  mean-  and  the  trustees' 
time,  upon  trust  to  pay  the  testator's  debts,  and  also  the  ande^^fw ' 
trustees'  costs,  charges,  and  expenses  ;  and  then  upon  trust  ^^^  ^l^en  upon 
to  pay  to  two  nieces  of  the  testator  £500  each  absolutely ;  three  legacies 
and  upon  further  trust  to  place  out  another  sum  of  £500,  and  as  to^l his 
and  to  invest  the  same ;  and  then  the  testator  proceeded  to  personal  estate 

'        ^  *^  ^      and  effects,  the 

declare  the  trust  of  the  third  legacy  of  £500,  and  of  his  tesutor  gave 
residuary  personal  estate,  and  otherwise,  in  the  following  r.,  his  execu- 
words :— "  And  upon  further  trust,  from  time  to  time,  to  J^tors'^^^d  m- 
receive  and  afterwards  pay  or  otherwise  apply  the  whole  of  signs  .— 
the  dividends  or  interest  (as  the  case  may  be)  of  the  said  that  the  will  did 
sum  of  £500  unto  Miss  Susannah  Brett,  daughter  of  the  ^°*  ^oVdb^'si 
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late  Mr.  William  Brett,  of  Stone,  banker,  deceased,  for  and  of.  the  surplus 

'  '  of  the  beneficial 

during  the  term  of  her  natural  life ;  and  fi'om  and  after  her  interest  in  the 

produce  of  the 
testator's  real  estate,  after  paying  the  charges  which  ought  to  be  considered  as  imposed  thereon ; 
and  that  such  surplus  belongs  to  the  heir-at-law. 

Held,  secondly,  that,  as  between  the  heir  and  T.  R.,  the  personal  estate  is  the  fund  first 
applicable  to  the  payment  of  the  testator's  debts. 

Semble,  that  the  3  &  4  WiU.  4,  c.  104,  ought  to  have  some  influence  in  faTOur  of  the  exoner- 
ation of  the  personal  estate. 

It  was  conceded  arguendo,  that  funeral  expenses  and  costs  of  probate  were  not  included  in 
the  costs,  charges,  and  expenses  of  a  testator's  trustees. 

r2 
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1847.  decease^  then  upon  trast  that  they,  mj  said  trustees,  and 
the  survivor  of  them^  and  the  executors  and  administrators 
of  such  survivor,  do  and  shall  pay  and  transfer  the  sidd  sum 
of  £500,  and  the  stocks,  funds,  and  securities  respectively, 
on  which  the  same  shall  be  invested ;  and  also  the  dividends, 
interest,  and  income  thereof,  which  shall  become  due,  after 
the  decease  of  the  said  Susannah  Brett,  unto  my  godson, 
Thomas  Kobins,  son  of  the  said  John  Robins ;  and  as  to,  for, 
and  concerning  all  and  singular  my  ready  monies  and  secu- 
rities for  money  to  me  belonging,  and  all  other  my  per- 
sonal estate  and  effects  whatsoever,  and  wheresoever  the 
same  may  be  at  the  time  of  my  decease,  I  give  and  be- 
queath unto  my  said  godson,  the  said  Thomas  Robins,  his 
executors,  administrators,  and  assigns.  I  give  and  devise 
all  estates  vested  in  me  on  any  trusts,  or  by  way  of  mort- 
gage in  fee,  and  which  I  have  power  to  dispose  of  by  this 
my  will,  with  the  appurtenances,  unto  the  said  John 
Robins  and  Benjamin  Robins,  and  to  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  respective 
natures  and  legal  qualities  of  the  same  estates  respectively, 
upon  trust,  to  hold  or  dispose  of  the  said  trust  estates  in  the 
manner  in  which  they  ought  to  be  held  and  disposed  of  pur- 
suant to  the  said  trusts,  and,  upon  payment  of  the  money  se- 
cured on  mortgage,  to  convey  or  assign  the  estates  in  mortgage 
to  the  person  or  persons  entitled  thereto  for  the  time  being.** 
The  will  then  contained  the  usual  trustees'  receipt  clause, 
and  clauses  for  the  indemnity  of  the  trustees ;  and  the  tes- 
tator appointed  the  said  John  Robins  and  Benjamin  Robins 
executors. 

The  testator  died  in  October,  1845,  and  his  will  was 
proved  in  February,  1846. 

The  present  suit  was  instituted  by  William  Blow  Collis, 
the  testator's  heir-at-law,  against  the  devisees  in  trust  and 
executors  of  the  will,  and  Thomas  Robins,  who  was  the 
infant. 
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And  the  bill  chai^edj  that,  inasmuch  as  the  testator's  will  1847. 
contained  no  disposition  of  the  surplus  of  the  produce  of  the 
sale  of  the  testator's  real  estate,  the  plaintiff,  as  the  testator's 
heir-at-law,  was  entitled  to  the  surplus,  after  payment  of  the 
legacies  bequeathed  bj  the  will  out  of  the  produce  of  the 
real  estate,  and  such  of  the  debts  of  the  testator  as  his  per- 
sonal estate  would  be  insufficient  to  satisfy ;  and  the  prayer 
was,  lliat  declarations  and  accounts  might  be  made  and 
taken  accordingly. 

The  questions  of  Importance  raised  on  this  will  were  the 
foUowing : — 

Firsty  whether  the  proceeds  of  the  testator's  real  estate, 
subject  to  the  charges  and  legacies  thereon,  were  undisposed 
of  by  the  testator's  will,  in  which  case  it  was  not  ques- 
tioned but  that  the  plaintiff  would  be  entitled  to  them  as 
the  testator's  heir-at-law ;  or  whether  they  were  included 
under  the  residuary  bequest  to  the  infant  defendant. 

Secondly y  whether  the  testator's  debts,  and  the  costs  at- 
tending the  execution  of  the  trusts  of  the  testator's  will,  and 
his  funeral  expenses,  were  chargeable  on  the  testator's  per- 
sonal estate  as  a  primary  fund,  in  exoneration  of  the  proceeds 
of  the  real  estate ;  or  whether  they  were  chargeable  on  the 
proceeds  of  the  real  estate  under  the  trusts  of  the  testator's 
wiU. 

Mr.  Wigram  and  Mr.  Pryovy  for  the  plaintiff,  contended, 
that  he,  as  heir,  was  entitled  to  have  the  personal'  estate 
exhausted  in  payment  of  all  debts  and  legacies  in  his  favour, 
unless  the  language  of  the  will  were  clearly  sufficient  to 
exempt  the  personal  and  charge  the  real  estate ;  Brummel 
V.  Protkero(a);  and  they  distinguished  the  present  case 
from  Greene  v.  Greene  (i).  In  Brydges  v.  Phillips  (c),  the 
Court  admitted  that  there  was  certainly  room  for  conjec- 
ture, that  the  testator  did  mean  to  throw  the  whole  of  his 

(a)  3  Ves.  Jan.  111.         (b)  4  Madd.  148.         (c)  6  Ves.  667. 
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debts  on  his  real  estate^  yet,  it  being  only  a  probable  conjec- 
ture, and  there  being  no  certainty,  no  clear  unambiguous 
intention  to  that  effect  to  be  collected  from  the  whole  will, 
the  Court  held  it  insufficient  to  exempt  the  personal  estate. 
The  trusts  of  this  will,  as  to  the  real  estate,  are,  to  pay  debts, 
then  for  sale,  then  to  pay  three  legacies;  and  there  the 
trusts  end.  The  testator  then  proceeds,  "  And  as  to,  for, 
and  concerning  all  and  singular  my  ready  money,"  &c., 
being  wholly  confined  to  his  personal  estate ;  which  leaves 
this  case  to  be  governed  by  Brydges  v.  Phillips. 

They  also  quoted  Duke  of  Ancaster  v.  Mayer  (a).  Doe 
d.  Tqfield  v.  Tqfield(b)y  Bootle  v.  Blundell{c)y  Driver  v. 
Ferrand{d)y  Blount  y.  IIipkins{e)y  Burton  v.  Knowlton{f\ 
PhilKps  V.  Phillips  (£f)y  and  AMridge  v.  Lord  Walscourt  Qi). 

Mr.  Hodgson  and  Mr.  Follett,  for  the  infant  defendant 
Thomas  Kobins,  contended,  that  the  residue  of  the  personal 
estate,  and,  subject  to  the  charges  thereon,  that  the  produce 
of  the  sale  of  the  real  estate,  passed  by  the  will  to  him;  and 
that  the  gift  to  the  infant  was  sufficiently  large  to  include  the 
proceeds  of  the  real  estate  as  well  as  the  mere  personal  estate 
of  the  testator.  They  cited  Doe  d.  Tq/ield  v.  Tqfield  {b) ; 
also  a  case  decided  in  the  Exchequer  about  ten  years  since,  of 
Cogan  v.  Stevens  (J).  They  suggested  that  there  was  not,  in 
Brummel  v.  Protheroy  in  Brydges  v.  PhillipSy  or  in  Aldridge 
V.  Lord  Walscourti  any  direction  for  the  conversion  of  the 
real  estate,  which  would  distinguish  those  cases  from  the 
present.  But  if  the  Court  should  hold  the  heir  to  be  entitled  to 
the  proceeds  of  the  sale  of  the  real  estate,  still,  at  least,  the 
personal  estate  is  claimed  for  the  infant  clear  of  debts  and 


(a)  1  Bro.  C.  C.  464.  (/)  3  Ves.  107. 

{h)  11  East,  246.  {g)  1  Myl.  &  Ke.  681. 

(c)  1  Mer.  193 ;  S.  C,  19  Ves.  (A)  1  Ball  &  Bea.  312. 

494.  (t)  Lewin  on    Trustees,   2nd 

{d)  1  Russ.  &  My.  681.  edit.  p.  719. 
(e)  7  Simons,  43.      • 
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legacies.  Some  of  the  charges,  which  would  otherwise  fall  1847. 
on  the  personalty,  are,  by  the  will,  cliarged  on  the  realty. 
The  question  is,  what  was  the  testator's  intention  ?  The 
old  rule  was,  that,  unless  there  were  express  words  dis- 
charging the  personalty,  the  personal  estate  should  not  be 
exonerated.  Then  it  was  held  that  any  expressions,  how- 
ever slight,  might  charge  the  realty  and  exonerate  the 
personalty.  Under  the  law,  as  at  present  settled,  the  rule 
requires  a  plain  intention  to  be  extracted  from  the  whole 
will  to  charge  the  realty  in  exoneration  of  the  personalty. 
It  is,  therefore,  contended,  that  what  is  charged  on  the 
realty  must  be  taken  as  a  discharge  of  the  personalty. 
The  rule  is,  that  a  plain  intention,  satisfactory  to  the  mind 
of  the  judge,  should  appear :  Duke  of  Ancaster  t.  Mayer  (a). 
The  case  most  like  the  present,  is  Greene  v.  Greene  {b). 
We  do  not  contend  that  the  funeral  expenses  should  be 
borne  by  the  real  estate,  conceding  that  they  cannot  be 
considered  as  part  of  the  expenses  of  the  trust  in  the 
words  of  the  wiU ;  but,  to  the  extent  of  the  debts,  the  in- 
tention is  to  exonerate  the  personal  estate ;  and  this  Court 
should  give  effect  to  such  intention. 

Mr.  Bacon  and  Mr*  Bentincky  for  the  trustees. 

Mr.  fFiffram,  in  reply. 

The  following  cases  were  also  cited  or  referred  to  in  the 
course  of  the  argument : — Ackroyd  v.  Smithson  (c),  Sam,' 
well  V.  Wake  (rf),  and  Michell  v.  MicheU  (e). 

The  Vice-Chancbllor: — 
I  have  read  attentively  this  will,  upon  whicb  two  ques-     March  5th. 

(a)  1  Bro.  C.  C.  454,  see  p.         {e)  1  Bro.  C.  C.  503. 
4eO.  (d)  Id.  144. 

(h)  4  Mad.  146.  («)  ^  Mad.  69. 
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tions  only  were  raised.  As  to  one  of  them,  I  think  that 
the  will  does  not  give  to  Thomas  Robins^  and  does  not  dis- 
pose ofj  the  surplus  of  the  beneficial  interest  in  the  pro- 
duce of  the  testator's  real  estate^  after  paying  the  charges 
which  ought  to  be  considered  as  imposed  upon  it^  according 
to  the  true  construction  of  the  instrument;  and  that  the 
surplus,  therefore^  if  any,  belongs  to  the  phdntifi^,  as  the 
heir. 

The  other  question,  that,  namely,  whether  the  real 
estate  or  the  personal  estate  is  the  fund  first  applicable  to 
the  payment  of  the  testator's  debts,  (for  the  personal  estate 
has  not  been  argued  not  to  be  the  first  fund  for  paying  the 
funeral  expenses  and  the  expenses  of  proving  the  will  in 
the  Ecclesiastical  Court),  has  appeared  to  me  one  of  more 
difiiculty;  upon  which,  it  had  occurred  to  me  to  doubt 
whether*  a  statute,  that  relieved  our  law  from  a  great  dis- 
credit (I  was  nearly  saying  scandal),  the  act,  namely,  of 
1833  (8  &  4  Will.  4,  c.  104),  ought  not  to  have  some  in- 
fluence, so  as  possibly  to  render  a  decision  since  the  act  in 
favour  of  the  personal  estate  against  the  real  estate  right, 
which,  before  the  act,  would  have  been  erroneous.  I  can- 
not, however,  venture  to  say,  that,  in  the  present  instance, 
at  least,  I  ought  so  to  view  it ;  though,  certainly,  where  a 
testator  dies  solvent,  a  charge  of  his  debts  upon  his  real 
estate  by  his  will  is  at  present  of  little  or  no  materiality,  so 
far  as  his  creditors  are  concerned,  who  need  scarcely  care 
whether  the  real  assets  are  legal  or  equitable,  if  they  are 
in  either  case  sure  of  payment ;  a  remark  subject,  of  course, 
to  this,  that  the  state  of  the  property  may  be  such  as 
to  render  material  the  question  whether  the  assets  are  equi- 
table ;  and  to  this,  that  a  creditor  may,  after  his  debtor's 
death,  be  barred  by  delay  as  to  a  remedy  against  his  per- 
sonal estate,  without  being  so  against  his  real  estate,  in 
certain  circumstances ;  and  it  is  to  be  recollected  that  what 
is  now  true  of  the  real  estate  of  all  deceased  debtors,  was, 
for  more  than  twenty-five  years  before  1833,  true  of  the 
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freehold  estates  of  debtors,  ivho  were,  at  their  deaths,  in        1847. 
trade. 

The  particukrs  of  the  will  here  are  soon  stated.  It  is 
dated  in  1845.  All  the  real  estate  is  devised  to  John 
Bobins  and  Benjamin  Kobins,  in  trust  to  sell.  The 
proceeds  of  the  sale,  and  the  rents  in  the  meantime,  are 
directed  to  be  applied,  ^^  in  the  first  place,  to  pay  and  satisfy 
all  debts  due  and  owing  "  from  the  testator  at  the  time  of 
his  decease  to  any  person  or  persons  whomsoever,  and  then 
to  pay  the  trustees  all  costs,  charges,  aod  expenses  attend- 
ing the  execution  of  the  trusts  thereby  created,  or  in  re- 
lation thereto,  and  then  to  pay  to  each  of  two  nieces  of 
the  testator,  whom  he  names,  £500,  and  then  to  invest 
£500,  of  which  he  directs  the  interest  to  be  paid  to 
a  third  lady  for  her  life,  and  the  capital  to  be,  after  her 
decease,  paid  to  his  godson,  Thomas  Kobins,  (son  of  one  of 
the  trustees).  The  will  concludes  in  the  following  words : 
''  And  as  to,  for,  and  concerning  aU  and  singular  my 
ready  monies,  and  securities  for  money  to  me  belon^ng, 
and  all  other  my  personal  estate  and  effects  whatsoever, 
and  wheresoever  the  same  may  be  at  the  time  of  my  de- 
cease, I  give  and  bequeath  unto  my  said  godson,  the  said 
Thomas  Kobins,  his  executors,  administrators,  and  assigns. 
I  give  and  devise  all  estates  vested  in  me  on  any  trusts," 
Sec  (His  Honor  here  read  the  clauses  in  the  will  con- 
tsuning  the  devise  of  trust  and  mortgage  estates).  Thus, 
therefore,  it  appears  that  the  devisees  in  trust  are  the 
executors,  are  the  only  executors :  that  there  is  given  to 
the  heir  (the  plaintiff  in  the  cause)  nothing;  but  to  his 
daughter,  one  of  the  testator's  two  nieces,  a  sum  of  £500 : 
that,  as  to  the  beneficial  interest  in  the  produce  of  the  real 
estate,  there  is  an  original  intestacy,  not  wholly  but  par- 
tially (at  least,  as  it  seems,  without  much  or  without  any 
doubt  to  me) ;  that  there  is  one  universal  legatee  of  the 
personal  estate ;  that  he  is  neither  a  trustee  nor  an  executor, 
but  is  one  of  the  four  persons  among  whom  the  beneficial 
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1847.  interest,  in  the  produce  of  the  real  estate,  is  given,  so  far  as 
the  testator  has  disposed  of  it ;  and  that,  unless  under  the 
words  "  all  costs,  charges,  and  expenses,  attending  the  exe- 
cution of  the  trusts  hereby  created,  or  in  relation  thereto," 
or  the  words  "all  loss,  costs  and  charges,  and  expenses, 
they  or  he  shall  bear  or  be  put  unto,  in  the  execution  of 
this  my  will,  or  in  relation  thereto,"  (expressions  in  constru- 
ing which,  attention  ought,  I  suppose,  to  be  given  to  the 
places  in  which  they  are  found  upon  the  will  respectively), 
it  is  clear  that  the  instrument  does  not  in  terms  notice,  does 
not  expressly  refer  to,  any  payment  or  deduction,  as  to  be 
made  out  of  the  personal  estate,  and  I  suppose  equally  clear 
that  the  expenses  of  the  funeral,  and  of  proving  the  will  in 
the  Ecclesiastical  Court,  are  not  charged  on  the  real  estate, 
or  made  payable  out  of  its  proceeds.  AVhether  this  oircum- 
tance,  whether  the  fact  that  this  particular  >nll  does  not  in 
terms  call  the  gift  of  the  personal  estate  residuary,  or  a  gift 
of  a  residue,  ought,  upon  the  question  of  exoneration,  to  be 
deemed  of  weight  on  either  side,  may  perhaps  be  question- 
able. It  has,  however,  been  judicially  said,  that  a  testator's 
acquaintance  with  the  law  is  to  be  presumed ;  and  certainly 
it  is  very  plain,  that  whatever  was  the  testator's  right  of  ar- 
ranging the  order  and  mode  in  which  the  diflPerent  portions 
of  his  property  should,  as  between  themselves,  bo  applied,  it 
was  beyond  his  power  to  exempt  his  personal  estate  from 
liability  to  his  creditors  at  least,  if  not  from  tLat  and  other 
liabilities,  and  beyond  his  power  also  to  prevent  his  execu- 
tors from  acquiring  the  property  in  it,  or  to  enable  Thomas 
Eobins,  without  their  assent,  or  the  assistance  of  a  court  of 
equity,  to  obtain  any  benefit  from  it.  A  testator,  also, 
knowing  the  law,  would  know  the  difference  between  legal 
and  equitable  assets. 

I  need  not  say  whether,  independently  of  authority,  I 
should  have  thought  it  right,  or  probably  right,  to  treat  the 
instrument  before  me  as  exhibiting  an  intention  of  ex- 
onerating the  personal  estate  from  the  debts;  for  the  ques- 
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iion  of  exoneration  has  arisen  upon  so  many  wills^  has 
presented  itself  in  such  a  variety  of  forms  and  circum- 
stances,  and  is  so  ancient  and  almost  so  familiar  a  grievance 
of  the  Court,  that  authority  upon  it  is  abundant-.  The 
accumulation,  indeed,  of  cases,  with  the  different  views 
taken  by  different  judges  of  the  effect  of  particular  phrases 
or  provisions,  has  tended,  I  suppose  of  necessity,  to  em- 
barrass the  question,  and  this  must  probably  be  thought 
somewhat  an  unruly  quarter  of  the  law.  On  the  whole, 
however,  some  principles  of  interpretation  with  reference  to 
the  point  under  consideration,  have  been  finally  recognised 
and  established,  which,  whenever  the  point  arises,  are  to 
be  kept  in  view  and  not  intentionally  abandoned. 

But  still,  with  reference  to  the  true  construction  and 
effect  of  such  a  will  as  this,  the  authorities  cannot,  I  think, 
be  represented  as  uniform  or  harmonious,  and  I  have  had, 
therefore,  to  consider  whether  those  against  or  those  for  the 
plaintiff,  as  the  testator's  heir,  preponderate. 

The  reported  cases,  more  or  less  directly  in  point,  which 
have  been  decided  within  the  last  150  years,  would,  ex- 
tracted from  the  many  volumes  containing  them,  and  col- 
lected, form  together,  I  do  not  say  a  great  evil,  but  a  great 
book.  It  appeared  to  me,  upon  this  occasion,  that  I  might 
content  myself,  in  addition  to  Booth  v.  BlundeU{a),  with 
consulting  partictdarly  Lord  Inchiquin  v.  French  {h\  Duke 
of  Ancaster  v.  Mayer  {c)y  Webb  v.  Jones  {d),  Burton  v. 
Knowlton  (<?),  Brvmmel  v.  Prothero  (/),  Brydges  v.  Phih 
Kp8(ff)y  M^Ckland  v.  Sliaw{h\  Watson  v.  Brickwood  (i), 
Tower  v.  Lord  Rous  (A),  Greene  v.  Greene  (Z),  Michell 
v.  Mchell(m)j  Driver  v.  Ferrand{n\  Blount  v.  Hipkins{o\ 

(a)  1  Mer.  193.  {h)  2  Sch.  &  Lef.  538. 

\h)  Amb.  33.  (»)  9  Ves.  447. 

{e)  1  Bro.  C.  C.  454.  {k)  18  Ves.  132. 

(J)  2  Bro.  C.  C.  60.  {I)  4  Madd.  148. 

\e)  3  Ves.  107.  (w)  5  Madd.  69. 

(/)  3  Ves.  111.  (n)  1  Russ.  &  My.  681. 

(jf)  6  Ves.  567.  (o)  7  Simons,  43. 


140  CASES  IN  CHANCBRT. 

and  Lamphier  v.  Despard  (a).  Having  done  this,  and  haying 
done  so  with  the  conviction  that  I  should  be  in  error 
were  I  to  depart  from  any  principle  or  rule  which,  in  the 
course  of  the  judgment  in  Bootle  v.  BlundeUi  (a  judgment 
containing  various  observations  having,  as  I  think,  a  parti- 
cular bearing  as  well  as  a  bearing  generally  on  the  present 
case,)  Lord  Eldon  recognised  or  laid  down,  I  have  arrived  at 
the  conclusion  that  the  preponderance  of  authority  is  in 
favour  of  the  heir  upon  the  point  of  exoneration. 

Among  the  propositions  which,  in  the  case  that  I  have 
first  mentioned,  were  stated  by  the  great  judge  who  dedded 
it,  are  these  (&):  ^^  I  can  find  no  rule  deducible  from  all  that 
has  been  said  on  the  subject  but  this,  (which  appears  to  be  a 
rule  supported  by  all  the  cases  taken  together),  namely, 
that  since  it  has  been  laid  down  that  express  words  are  not 
necessary  to  exempt  the  personal  estate,  there  must  be  in 
the  will  that  which  is  sometimes  denominated  ^  evident  de- 
monstration,' sometimes  ^  plain  intention,'  and  ^  necessary 
implication,'  to  operate  that  exemption.  Thus  much  can 
be  collected  from  the  cases;  but  when  you  proceed  further, 
and  inquire  what  it  is  that  constitutes  this  evident  demon- 
stration, plain  intention,  or  necessary  implication,  it  does 
appear  to  me  that  Lord  Alvanley  is  right,  when  he  says, 
*  You  are  not  to  rest  on  conjecture,  but  the  mind  of  a  judge 
must  be  convinced  that  he  is  deciding  according  to  what  the 
testator  intended.'  The  expression  *  necessary  implication' 
is  frequently  applied  to  cases  between  a  devisee  and  heir-at- 
law  ;  and  yet  there  is  hardly  a  case  decided  against  an  heir- 
at-law  where  the  implication,  upon  which  it  was  so  decided, 
was  of  absolute  necessity.  It  is  but  a  loose  way  of  defining 
this  expression,  to  say  that  the  intention  must  be  so  proba- 
ble, that  the  judge  cannot  suppose  the  contrary;  and  it  seems 
strange  to  lay  down  as  a  rule  that  express  words  shall  not 
be  required,  but  yet  that  there  must  be  expressions  tanta- 

(a)  2  Dr.  6c  War.  ^9.  {h)  1  Mer.  219, 220, 221. 
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moant  to  express  words.  I  take  it  that  this  is  what  will  be  1847. 
found  to  be  the  result  of  all  the  cases,  that  the  judge  is  in 
every  instance  to  look  at  the  whole  of  the  will  together,  and 
then  ask  himself  whether  he  is  convinced  that  it  was  the 
testator's  intention  to  exempt  his  personal  estate.  Many 
rules  are  clear  and  positive.  First,  it  is  certain  that,  in 
equity  as  well  as  at  law,  the  personal  estate  is  first  liable, 
and  that  the  amount  of  the  personal  estate,  whatever  it  may 
be,  makes  no  difference  in  the  case.  That  was  not  so^ 
however,  according  to  the  old  decisions,  as  I  shall  have  oc- 
casion to  point  out  to  you  presently.  I  take  it  to  be  certain, 
also,  that  it  is  not  enough  for  the  testator  to  have  charged 
his  real  estate  with,  or  in  any  manner  devoted  it  to,  the 
payment  of  his  debts;  that  the  rule  of  construction  is  such 
as  aims  at  finding,  not  that  the  real  estate  is  charged,  but 
that  the  personal  estate  is  discharged.  Then,  on  the  ques- 
tion whether  the  personal  estate  is  discharged  or  not,  I  ap- 
prehend it  will  be  found  that  the  very  same  circumstances 
have,  in  the  minds  of  different  judges,  led  to  different  con- 
clusions; and  this  is  the  result  to  be  drawn  from  the  most 
diligent  comparison  of  all  the  cases." 

And  he  afterwards  says  again,  ^^It  is  not  by  an  intention 
to  charge  the  real,  but  by  an  intention  to  discharge  the 
personal  estate,  that  the  question  is  to  be  decided"  (J). 

Applying  this  test  or  these  tests  to  the  present  will,  and 
recollecting  what  has  been  determined  in  other  cases  of 
which  the  authority  is  unquestioned,  I  am  unable  to  say 
that  this  testator's  personal  estate  is  not  to  be  subjected  to 
his  debts  in  its  ordinary  course  and  common  order;  and  here 
I  may  observe,  that  the  present  Lord  Chancellor,  in  a  case 
before  him,  in  1838,  thus  expressed  himself:  *'  We  must 
presume  that  the  testator  was  cognizant  of  the  rule  of  law, 
and  if  he  knew  the  law  at  all,  he  must  have  known  that  he 
could  not  exonerate  the  personal  estate  from  the  burthen  of 

(a)  1  Her.  230. 


142  CA8E8  IN  CHANCERY. 

1847.  his  debts,  unless  he  so  expressed  himself  as  to  lead  the 
Court  to  the  fair  conclusion,  from  the  language  which  he 
used,  that  such  was  the  intention  which  he  meant  to 
express"  (a). 

It  being  clear,  that,  upon  those  who  allege  a  testator's 
personal  estate  not  to  be  the  first  fund  for  paying  his  debts, 
lies  the  burthen  of  shewing  that,  in  so  many  words  or  by 
expressions  tantamount-,  he  has  directed  his  personal  estate 
not  to  be  so,  and  that  they  must  do  more  than  bring  liis 
meaning  into  doubt,  I  do  not  find  it  possible  (considering 
the  state  of  the  authorities)  to  declare  that  the  legatee  of 
the  personalty  has,  in  the  present  instance,  done  this. 

I  must  decide  in  the  heir's  favour,  therefore,  both  the 
points  that  have  been  argued ;  though  my  decision  would,  I 
very  much  suspect,  be  altogether  reversed  by  the  testator,  if 
he  could  sit  in  judgment  on  his  will*  But,  as  Lord  Eldon^ 
in  a  case  that  I  have  several  times  mentioned,  said,  ^^  Afler 
all,  tlie  question  is  not  what  the  testator  really  meant, 
(which  can  never  be  ascertained),  but  what  he  has  authorized 
the  Court  to  say  it  is  probable  was  his  meaning"  {b). 

The  decree  must,  in  other  respects,  be  one  very  much  of 
course. 

(a)  Biclham  v.  Ot-utitcell,  3  Myl.  &  Cr.  772.      {b)  1  Mcr.  237. 


CASES  IN  CaA^X£BY. 


MOREAU   V,    POLLEY.  Feb,  26. 

Jacob  Salvador,  by  his  win  dated  June  15th,  Formofstop- 

,_.^  -.-  >       itr  .  /»i»  /.       order  when 

1849,  gave  to  Marguerite  Moreau  an  annuity  of  £400  for  hnsband  and 
her  life ;  and  lie  directed  his  executors  to  set  apart  a  suffi-  assignment  of 
cient  sum  to  answer  the  annuity ;  and  he  cave  all  the  resi-  *^®  V^^*'  ™- 

J  o  versionary 

due  of  his  personal  estate  and  effects,  subject  to  the  payment  chose  in  action, 
of  his  debts  and  legacies  and  of  the  said  annuity,  to  and 
between  five  persons,  of  whom  Madame  Castro  Caroline  de 
Vigneron  was  one. 

A  suit  having  been  instituted  by  the  annuitant,  a  sura  of 
13,333/.  6s»  6d.  £3  per  cent.  Consols  was,  in  pursuance  of 
the  decree,  invested  in  the  name  of  the  Accountant  Gene- 
ral, in  trust  in  the  cause,  to  answer  the  annuity. 

At  the  respective  dates  of  the  testator's  will  and  of  his 
death,  Madame  Vigneron  was  the  wife  of  Monsieur  Vigne- 
ron, and  resided  with  him  at  Paris. 

On  the  1st  of  August,  1846,  Monsieur  and  Madame 
Vigneron  duly,  according  to  the  laws  of  France,  executed  a 
deed  or  instrument  of  assignment,  and  thereby,  for  valuable 
consideration  expressed  to  be  paid  to  them,  they  assigned 
the  one-fifth  part  in  reversion  belonging  to  Madame  do 
Vigneron,  in  the  said  sum  of  13,3337.  65.  6rf.  stock,  to 
George  Lewis  Blanchctt,  subject  to  the  annuity. 

Mr.  Blanchett  now  presented  his  petition  for  the  usual 
stop-order. 

Mr.  Lovat  appeared  in  support  of  the  petition,  which  was 
consented  to  on  the  i)art  of  Monsieur  and  Madame  Vigneron. 

The  Vice-Chancellor. — In  the  absence  of  any  informa- 
tion as  to  what  is  the  husband's  right  in  the  fund,  according 
to  the  laws  of  France,  I  can  only  deal  with  this  as  an  as- 
agnment  of  the  husband's  chance  of  surviving  his  wife, 
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Though  the  prayer  of  the  petition  is  that  the  fund  be  not 
transferred  without  notice  to  the  petitioner,  I  do  not  think 
it  right  to  embarrass  the  lady  in  case  she  should  survive 
her  husband,  with  the  condition  of  giving  the  petitioner 
notice  of  any  application  to  this  Court  in  respect  of  the 
fund,  when,  it  may  be,  that  he  will  not  be  to  be  found. 


The  order  was,  that,  during  the  life  of  the  hi»- 
band,  the  fund  should  not  be  transferred  or 
disposed  of  without  notice  to  the  petitioner. 


-g*-  26<*  *  Brown  v.  Lake. 

March  Qra,     -q 
In  a  creditor's    XVlCHARD  LAKE  died  on  the  12th  of  May,  1842, 

ministrmtion^of  intestate,  leaving  Henry  Lake,  an  infant,  his  heir-at-law, 

I'^teiute*  h  "*  ^^^  Frances  Lake,  his  daughter,  who,  being  of  age,  obtained 

had  joined  in  a  letters  of  administration  to  his  effects, 
surety,  the  Shortly  afler  the  death  of  Richard  Lake,  Burton  Brown, 

being'aware^of  *  simple  contract-creditor  of  the  intestate,  instituted  a  suit  on 

the  tuit,  omit-  behalf  of  himself  and  all  other  the  creditors  of  the  intestate^ 

ted  to  proTO 

tiU  the  time  against  the  heir-at-law  and  administratrix  for  the  adminia^ 
adTertisemenu  tration  of  the  intestate's  estate ;  upon  which  the  ordinaxy 
^i^t^T^^-  decree  in  a  creditor's  suit  was  made  on  the  27th  of  May, 
pired ;  a  decree  1843,  directing  the  usual  accounts  of  the  intestate's  per- 

on  fiirther  di-  •«     «»  ,  -. 

rections  had  sonal  estate  and  effects,  and  of  his  debts,  and  the  Master 
admioistratrix  ^^  ^  cause  the  usual  advertisements  for  creditors  to  be 
iJiuflSSid'uie  published,  and  it  was  ordered  that  in  cast  the  intestate's 
principal  debtor  personal  estate  should  be  insuflScient  to  pay  his  debts,  the- 

in  the  bond  ir  ^  ' 

had  become 

bankrupt  :— 

Held^  that  he  might  still  be  let  in  npon  terms,  the  fiind  remaining  nndiaCrilmted. 

An  admission  of  assets  by  the  administratrix,  embodied  in  an  order  made  on  a  petition  in' 
the  cause,  qualified  by  a  dedaration  in  a  subsequent  order.    Arrangemeiit  of  priorities  between 
simple  contract  creditors  coming  in  within  the  time  limited  bj  the  adTcrtiaemeota  and  bond- 
CTMlton  oomiDf  in  rabtequaittj. 
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Master  should  ascertain  and  state  of  what  real  estates  the 
intestate  died  seised^  and  whether  the  same  were  encum- 
bered,  and  what  rents  had  been  received  in  respect  of  the 
said  estates,  and  how  the  same  had  been  applied. 

The  Master,  after  causing  the  usual  advertisements  to  be 
published  for  creditors  to  come  in,  and  after  the  expiration 
of  the  time  limited  by  the  advertisements,  made  his  gene- 
ral report,  dated  the  20th  day  of  May,  1845,  whereby  it  ap- 
peared that  the  intestate's  personal  estate  was  insufficient 
for  the  payment  of  his  debts  by  4,580^  17«.  Id, 

On  the  28th  of  June,  1845,  the  cause  came  on  for  further 
directions ;  when  an  order  was  made  for  the  sale  of  the  real 
estat'Cs. 

In  pursuance  of  this  order,  the  real  estates  were  put  up 
for  sale  by  public  auction  on  the  26th  of  August,  1845, 
when  part  only  of  them  was  sold,  the  biddings  for  the  re- 
mainder not  having  reached  the  reserved  price. 

An  agreement  was  however  entered  into  between  the 

.  plaintiff  and   a  creditor  named   Stracey   Lake,  who  had 

proved  under  the  decree  for  5,609/.  6s,  ^d.,  for  the  sale  to 

the  latter  of  the  remaining  real  estate  for  £2,800,  to  be  paid 

or  retained  out  of  the  debt  of  5,609i  5s,  Ad, 

By  an  order  made  on  the  petition  of  the  plaintiff,  dated 
the  4th  November,  1845,  after  stating  an  admission  on 
die  part  of  the  administratrix,  that  there  were  sufficient 
assets  to  satisfy  the  claims  on  the  intestate's  estate,  it  was 
ordered  that  Mr.  Stracey  Lake  should  be  the  purchaser  of 
the  freehold  and  copyhold  hereditaments  and  premises  men- 
tioned in  the  petition,  at  £2,800,  and  should  be  at  liberty 
to  retain  that  amount  in  part  discharge  of  the  debt  proved 
by  him  against  the  estate.  The  purchase  was  completed 
accordingly. 

The  present  application  was  a  petition  of  a  Mr.  Howard, 
who  now  for  the  first  time  sought  leave  to  go  in  before  the 
Master  and   prove  as  a  creditor,  aft;er  the  time  limited 

VOL.  JL  L  ^«  o*  s» 
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1847.  ^      by  the  Master's  advertisements  for  the  purpose  had  ex- 
pired^  and  afler  the  above  proceedings  in  the  suit. 

The  intestate^  it  appeared^  was  co-obligor  with^  and  as 
surety  for^  a  Mr.  Quincy^  in  a  bond  to  the  petitioner^  and, 
until  recently,  Mr.  Quincy  had  paid  the  interest  regularly, 
the  petitioner,  though  knowing  of  the  suit  and  the  adver- 
tisements, apparently  trusting  Mr.  Quincy  alone. 

In  January,  1847,  Quincy  became  bankrupt,  and  there- 
upon the  present  petition  was  presented,  praying  that  the 
petitioner  might  be  at  liberty  to  go  in  and  prove  the  bond- 
debt  in  this  suit. 

The  petition  was  opposed  on  the  part  of  the  plaintiff  and 
Mr.  Stracey  Lake,  on  the  grounds  that  the  petitioner  was 
throughout  well  aware  of  the  suit  and  the  object  of  it ; 
that  the  solicitor  of  the  plaintiff  was  the  son  of  the  pe- 
titioner, and  his  general  solicitor  as  well  as  his  solicitor  in 
the  matter  of  the  debt  now  in  question,  and  had  been 
in  actual  communication  with  the  petitioner,  as  to  the 
payment  of  the  debt  by  Quincy,  and  had  even  actually 
received  for  him  a  large  part  of  it.  That,  notwithstand- 
ing these  circumstances,  no  claim  upon  the  said  bond 
had  been  made  on  the  part  of  the  petitioner  against  the 
estate  of  the  intestate,  and  that  the  suit  and  proceedings,  of 
which  the  petitioner  was  aware,  amounted  to  a  requisition 
on  the  part  of  the  estate  of  the  said  intestate  to  him,  to 
claim  his  debt  if  it  was  still  due  from  the  estate  to  him.  It 
was  further  submitted,  on  the  part  of  those  respondents, 
that  if  the  petitioner  should  estabUsh  his  debt,  the  intes- 
tate's estate  would  not  pay  a  dividend  of  more  than  about 
12*.  in  the  pound  to  the  creditors;  that  Quincy  was  in 
good  credit  up  to  December,  1846,  and,  if  required  by  the 
petitioner,  could  and  would  have  paid  the  bond-debt ;  and, 
moreover,  that  if  the  petitioner  had  proved  or  claimed  any 
debt  against  the  estate  of  the  intestate  upon  the  bond,  the 
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amount  would  have  been  demanded  from  Quincj^  and^  if        1847. 
necessary,  payment  thereof  would  have  been  enforced  from       Bbowk 
him  by  the  plaintiff  on  behalf  of  himself  and  the  other 
creditors. 

Mr.  WtgratHy  Mr.  BcLcon,  and  Mr.  Loudon,  in  support  of 
the  petition* — In  Lashley  y.  Hogg  (a).  Lord  JSldon  said, 
that  though  the  time  limited  by  the  advertisements  had 
elapsed,  yet  the  Court  would  let  in  creditors  at  any  time, 
whilst  the  ftmd  was  in  Courts  While  the  fund  remains 
distributable,  and  until  actual  distribution,  the  creditor  is 
entitied  to  come  in  for  his  share.  GiHespie  v.  Alexan^ 
der{b\  Eyre  v.  Everttt  (c),  and  Ex  parte  Day  {d)  were  also 
quoted^ 

Mr.  Holt  and  Mr.  Goldsmidy  for  the  administratrix. — We 
admit  the  rule,  that  the  creditor  has  a  right  to  come  in 
whilst  the  fund  is  in  Court ;  but  it  is  a  rule  subject  to  con- 
ditions and  qualifications.  One  condition  is,  that  the  cre- 
ditor coming  in  must  shew  that  he  has  made  no  unne- 
cessary delay.  Again,  in  this  suit,  afler  the  Master's  re- 
port was  made,  the  administratrix  admitted  assets,  and  the 
order  of  the  4th  of  November,  1845,  was  obtained.  The 
petitioner  knew  of  this  suit  by  his  solicitor,  and,  by  deter- 
mining not  to  prove,  waived  his  right  to  prove  on  the 
bond.  David  v.  Frowd  (c),  and  Sawyer  v.  Birchmore  (y ), 
which  were  cases  of  next  of  kin  coming  in  late  under  a 
decree,  shew  that  there  must  not  be  laches  in  a  party 
daiming  to  be  admitted  afler  the  time  limited. 

In  the  rule  contended  for,  what  is  meant  by  actual  dis- 
tribution of  the  fund  ?  It  means  the  first  act  of  distribution, 

(a)  11  Ves.  602.  also  7  Ves.  301. 

{h)  3  Ross.  130.  (0)  1  Myl.  &  K.  200. 

(c)  2  Buss.  381.  (/;  2  Myl.  &  Cr.  611. 

\i)  Mont.  &  M'A.  208.      See 
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tH47*        aod  ncpt  anj  intenneifiate  period  be£»e  final  fstribatioiL 
^j^^jg       It  M  atlempted  to  »appofi  the  daim  of  the  petitioner  by 
^'  the  rule  in  bankruptcy  as  to^stribntion ;  bat  the  role  there 

does  not  gorem  the  rules  of  distribution  in  this  Court  In 
CatteU  y.  Smuna  {a)j  though  the  fund  was  in  Court  undis-  ^ 
tributed,  yet  a  petition  to  amend  an  erroneous  charge 
brought  in  by  a  creditor,  under  a  decree  in  an  administra- 
tion suity  was  dismissed.  In  the  present  case,  the  adminis- 
tratrix, acting  under  an  impression  produced  in  conse- 
quence of  the  laches  of  the  petitioner,  has  contracted  an 
engagement,  from  which  the  Court  cannot  relieve  her.  The 
party  guilty  of  laches  must,  in  such  a  case,  be  the  party  to 
suffer:  Brooking  v.  Jennings (b).  K,  however,  the  peti- 
tioner is  let  in  to  prove  his  debt,  the  administratrix  must 
be  allowed  to  withdraw  the  admission  of  assets  which 
she  made,  owing  to  his  laches.  They  also  cited  Nor- 
man V.  Bdldry  (c)  and  Richards  v.  Brown  {d). 

Mr.  Russell  and  Mr.  G.  L.  RiLSseU^  for  the  plaintiff  in  the 
cause. — The  petitioner  cannot  come  in  and  prove  without 
altering  rights  which  he  has  no  pretence  for  altering.  The 
adtnission  of  assets  by  the  administratrix,  and  the  purchase, 
procoodod  upon  a  supposed  state  of  facts  believed  to  exist, 
owing  to  the  laches  of  the  petitioner.  Rights  were  thus 
created  which  will  be  prejudiced  if  the  petitioner  is  aUowed 
to  come  in ;  and  the  petitioner  has  no  right  to  interfere  with 
the  contract  entered  into  with  the  purchaser. 

The  order  now  sought  to  be  disturbed  was  made  in 
1845,  and  it  is  not  until  1847,  and  upon  Quincy's  bank- 
ruptcy, that  the  petitioner  asks  to  take  from  the  plaintiffs 
in  the  cause  the  benefit  of  the  admission  of  assets  by  the 
administratrix,  and  from  the  defendant  the  benefit  of  cir- 

(•)  8  Bmu  24a  (J)  3  Blng.  N.  C.  493;  4 

{i)  1  Mod.  174.  Scott,  262. 

(c)  6  Sim.  (S21. 
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cumstonees  which  alone  induced  her  to  make  the  admission. 
They  also  referred  to  ex  parte  Mure  (a). 

Mr.  Wigram^  in  reply. 

The  Vice-Chancellor  : — 

If  the  order  had  here  been  a  decree  on  further  directions 
within  the  ordinary  meaning  of  that  expression,  as  used  for 
purposes  like  the  present,  I  should  still  have  thought  the  mere 
circumstances  that  the  fund  was  in  Court,  and  that  the  cre- 
ditor was  aware  of  the  suit,  and  with  that  notice  abstained 
from  applying  in  the  suit,  were  not  sufficient  of  themselves 
to  exclude  him  from  the  right  to  apply  to  this  Court  for 
relief,  the  fund  remaining  undistributed.  But  in  the  pre- 
sent case  the  suit  has  not  advanced  so  far;  because,  al- 
though there  has  been  one  hearing  on  further  directions, 
yet  all  that  was  done  upon  that  occasion  (material  for  the 
present  purpose)  was  to  direct  the  real  estate  to  be  sold, 
and  the  accounts  to  be  continued;  and  the  order  did  not 
direct  either  apportionment  or  payment  to  any  person. 

The  only  point  upon  which  my  mind  has  laboured,  has 
been, — whether  there  was  the  probability  of  a  case  being 
established  of  this  description,  that  the  creditor  and  his 
solicitor  had  so  conducted  themselves  as  to  occasion  a  course 
to  be  taken  with  regard  to  Quincy  rendering  it  not  just 
against  others  to  interfere  upon  the  present  occasion. 

Now,  not  only  is  that  not  directly  asserted  anywhere, 
but  it  must  be  remembered  that  there  is  no  ground  what- 
ever upon  the  evidence  for  saying  that  Mr.  Howard,  the 
creditor,  had  done  any  act  to  preclude  himself  from  claiming. 
If  he  was  at  any  time  in  a  condition  to  claim,  it  was  incum- 
bent upon  those  who  knew  that  he  was  in  such  a  condition 
to  remember  that  circumstance,  and  to  act  accordingly;  and 
if,  without  any  express  assurance,  they  chose  to  rely  on  this, 
that  a  man  who  might  claim,  and  who  had  not  barred  him- 

(a)  2  Cox,  63. 
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self  firom  diuming,  would  not  daim,  they  most  abide  by  the 
ooii0equence&  It  seemfl  to  me,  therefoie,  that  I  must  ^ve 
the  creditor  an  inquiry  as  to  the  debt,  he  paying  the  costs 
of  the  petition,  and  undertaking  to  alnde  by  any  order  that 
the  Court  may  think  fit  to  make  as  to  subsequent  costs,  and 
with  respect  to  Mr.  Stracey  Lake's  purchase. 

The  order  was — That  it  should  be  referred  to  the 
taxing  master  to  tax  Straoey  Lake,  and  the 
defendant,  Frances  Lake,  and  Stracey  Lake, 
the  infant,  their  costs  of  the  application ;  and 
it  was  ordered  that  the  petitioner,  William 
Howard,  should  pay  such  costs,  when  taxed ; 
and  the  petitioner,  by  hb  counsel,  undertaking 
to  abide  by  any  order  which  the  Court  might 
think  fit  to  make  as  to  any  subsequent  costs, 
it  was  ordered  that  the  petitioner  should  be 
at  liberty  to  go  in  before  the  Master,  under 
the  decree  made  in  this  cause,  dated  the  27th 
of  May,  1843,  and  establish  and  prove  such 
debt  as  he  might  be  able  against  the  estate  of 
the  intestate;  and  the  said  petitioner,  by  his 
counsel,  undertaking  also  to  prove  such  debt 
as  aforesidd  against  the  estate  of  William 
Quincy  under  the  fiat  in  bankruptcy  issued 
against  him,  and  to  abide  by  any  order  which 
this  Court  might  think  fit  to  make  touching 
any  dividend  to  be  recovered  under  such  proofs. 
It  was  declared,  that  the  admission  made  by 
the  defendant,  Frances  Lake,  the  administratrix 
of  Bichard  Lake,  the  intestate,  in  the  plead- 
ings named  in  the  order  dated  the  4th  day  of 
November,  1845,  mentioned,  shoiild  be  taken 
as  an  admission  of  the  sufficiency  of  the  estate, 
except  so  far  as  any  deficiency  might  be  occa- 
sioned by  the  petitioner's  claim.     And  it  was 
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declared,  that,  notwithstanding  the  establish-  1847. 
ment  of  any  specialty  debt  by  the  petitioner, 
the  retainer  by  Stracey  Lake  of  the  £2,800,  as 
directed  by  the  order  dated  the  4th  of  November, 
1845,  was  not  to  be  disturbed;  and  that  the 
creditors  were  entitled  to  receive  the  same  divi- 
dends in  respect  of  their  debts  as  they  would 
have  been  entitled  to  receive  if  the  said  sum 
of  £2,800  had  been  paid  into  the  Bank  to  the 
credit  of  this  cause;  and  that,  in  calculating 
the  dividends  to  which  the  said  Stracey  Lake 
would  be  entitled  in  respect  of  his  debt,  the 
said  sum  of  £2,800,  retained  by  him  pursuant 
to  the  s^d  order,  was  to  be  treated  as  received 
by  him  on  account  of  his  dividend.  And  it 
was  declared,  that,  notwithstanding  the  esta- 
blishment of  any  such  specialty  debt  by  the 
petitioner,  the  creditors  of  the  intestate,  other 
than  the  petitioner,  were  to  be  entitled  to 
receive  the  same  dividends  as  if  the  payment 
allowed  to  the  defendant,  Frances  Lake,  the 
administratrix  of  the  said  intestate,  in  respect 
of  the  sum  of  91/.  I5s,  2(Ly  the  £150,  and 
the  several  debts,  amounting  together  to 
212Z.  Os,  6d,i  mentioned  in  the  affidavit  of 
Alfred  Howard  in  this  cause,  on  the  18th  of 
February  last,  had  not  been  allowed,  and  the 
creditors  in  respect  of  those  debts  had  come  in 
and  proved  and  received  dividends  with  the 
other  creditors  (a). 

(a)  There  was  an  appeal  from     cellor,  by  whom  it  was  confirmed 
this  order    to  the  Lord  Chan-     on  the  SOth  April,  1847. 


CASES   IN   CHANCERY. 


March  3rrf.  WiLSON  v.  WiLSON. 

A  testator,  by  X  HIS  was  a  petition  depending  upon  the  construction  of 
cutcd  80  M  to"  ^^  following  will,  which  was  not  attested  by  any  witness : — 
paw  freehold  « This  is  the  will  of  Charles  Wilson  of  Gracechurch- 

estates,  gaTe 

freeholds  and  street,  made   this   26th  day  of  December,  1837.     To  my 

his  brother,  on  brother,  Horace  Hayman  Wilson,  I  leave  all  and  every 

tibela^rjoin.  P^^  of  my  lands  and  buildings  at  Peldon,  in  the  county  of 

ing  the  teste-  Esscx,  conditionally,  that  he  crrants  to  Charles  Fiffin  a  lease 

tor's  nephew  in  -^  ^ 

the  purchase  of  of  twenty-one  years,  at  £200  per  year ;  and,  further,  that 

certain  annni-     i*.  «  •  1*^1  ^^^      \        •      /v 

ties,  and  gaTe  he  joins  my  nephew  in  purchasing  the  annmties  heremalter 
freSoldsIl^.  mentioned.  To  my  nephew,  Frederick  Wilson,  I  leave 
holds,  and  per-  my  leasehold  house  in  Gracechurch-street,  with  the  busi- 

sonalty,  on  a 

rimiUrcondi-  ness,  stock,  and  outstanding  debts,  and  also  my  freehold 

The  brother  house  at  Stratford-green,  conditionally,  that  he  joins  my 

^^^H*w^ttiAt  brother  in  the  purchase  of  the  following  annuities;  namely, 

the  nephew  £100  a  year  to  my  wife,  Sarah  Amelia  Wilson,  so  long  as 

Tision  for  one-'  she  live ;  and,  if  she  has  any  child  bom,  such  sum  to  be 

nuitics.^*"^'  continued  for  its  life,  such  child  to  be  the  produce  of  our 

One  of  the  marriagrc.     To  my  old  and  faithful  servant,  Sarah  Hanley, 

annuities  was  -o  ^  ^  y 

directed  by  the  £25  per  year  during  her  life,  or  £500  in  money.     To 

to  the  widow  so  Maria  Bardsley,  the  sum  of  £100,  as  a  legacy.     My  plate 

8houi"uvc*  and  ^°^  books  I  leave  for  my  wife,  with  liberty  to  take  as 

if  she  had  any  much  fumiture  and  linen  as  she  may  think  proper,  my 

child  bom,  such  ,  ,  , 

sum  to  be  con-  nephew,  Frederick  Wilson,  having  the  remainder.  The 
life^   There'     ^^^^  ^^   ^^®   house  at  the  time  of  my  decease,   and  my 

watches  and  trinkets,  are  also  for  my  wife.    These  arrange- 
^Held,  that     ments  to  be  made  as  soon  as  possible  after  payment  of  my 

the  direction 

applied  to  the    debts  and  funeral  expenses.^ 

and  that,  taking      The  tcstator  died  February  14th,  1847,  leaving  his  wife 

the  annuity,  she  ^^j  three  daus^hters  his  only  children  and  co-heiresses  at  law, 

was  bound  to  ^  •'  ' 

give  effect  to 
the  other  an- 
nuity, and  to  the  gifts  to  the  nephew  as  regarded  the  one-third  share  of  freeholds  which  de- 
scended to  her. 

Bequest  of  £bOO,  or  an  annuity  of  £2b  for  life : — Held,  not  to  give  the  option  to  the  legatee, 
but  to  the  parties  interested  in  the  property,  subject  to  the  annuity. 


were  three 
chUdren  bom : 
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and  also  his  co-heiresses  according  to  the  custom  of  the  several         1847. 
manors  of  which  the  testator's  copyhold  estates  were  held.         \^  "^ 

The  testator's  widow  died  February  24th,  1846;  and,  «. 

four  days  afterwards,  one  of  the  daughters  died  an  infant, 

leaving  the  plaintiffs,  her  sisters  and  co-heiresses  at  law, 
and  also  her  co-heiresses  according  to  the  custom,  and  her 
sole  next  of  kin. 

The  testator  was,  at  the  time  of  his  decease,  entitled  in 
fee-simple  to  freehold  and  copyhold  hereditaments  at  Pel- 
don,  in  Essex,  and  also  to  a  freehold  messuage  at  Stratford- 
green,  and  he  was  also,  at  the  time  of  his  decease,  pos- 
sessed of  the  leasehold  house  in  Gracechurch-street  men- 
tioned  in  his  will,  with  the  business,  stock,  and  divers  out- 
standing debts  in  such  business ;  and  he  was  also,  at  his 
decease,  possessed  of  other  personal  estate  and  effects  more 
than  sufficient  to  pay  his  debts,  funeral,  and  testamentary 
expenses,  and  legacies. 

The  plaintiffs  submitted  that  they  were  entitled  to  have 
an  annuity  of  £100  for  their  hves  and  the  life  of  the  sur- 
vivor of  them,  purchased  by  Horace  Hayman  Wilson  and 
Frederick  Wilson. 

Horace  Hayman  Wilson,  however,  by  his  answer,  dis- 
claimed all  beneficial  interest  under  the  will ;  and  Frederick 
Wilson  contended,  that,  by  reason  of  the  will  being  ineffec- 
tual as  regarded  the  devise  of  the  said  freehold,  estates,  he 
was  entitled  to  the  copyholds,  and  to  the  leasehold  house  in 
Ghracechurch-street,  without  any  liability  to  purchase  the 
annuities. 

Mr.  Chandkss  and  Mr.  Begbiey  for  the  plaintiffs. — The 
nephew,  Mr.  F.  Wilson,  cannot  take  the  benefit  given  him 
by  the  will,  without  purchasing  the  whole  annuity  thereby 
given  for  the  benefit  of  tfee  infants.  The  principle  is  the 
same  as  where  estates  are  devised  charged  with  a  legacy,  in 
which  case  the  whole  legacy  must  be  paid,  although  half  of 
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1847.         the  devise  should  fail :   Hooley  v.  Booth  {a\  LusMngUm  v. 
Wilson       Sewell(h\     Next,  the  gift  of  the  annuity  is  to  all  the 
Wilson.      children,  for  it  is  obvious  that  the  testator  did  not  mean  to 
assign  it  to  any  one. 

Mr.  Bacon  and  Mr.  Glasse,  for  the  legatee,  Sarah  Ebn- 
ley,  contended  that,  under  the  alternative  words  of  the  be- 
quest, she  was  entitled  to  choose  whether  she  would  have 
£500  or  £25  per  annum,  and  she  chose  the  former. 

Mr.  Russell  and  Mr.  Hargravey  for  the  nephew,  Mr.  F. 
Wilson,  cited  Broughton  v.  Broughton  (c),  Hearle  v.  Green- 
bank  (d),  Gary  v.  Askew  (e),  Sheddon  v.  Goodrich  (f), 
Brodie  v.  Barry  {g)y  and  Gardiner  v.  Fell  (A). 

Mr.  Swanston,  Mr.  Malins,  and  Mr.  Sutragey  appeared 
for  other  parties. 

The  Vice- Chancellor  : — 

On  this  particular  will,  worded,  as  it  is,  in  a  very  strange 
manner,  I  think  that  the  testator  must  be  considered  as 
having  meant  to  include  the  annuity  of  £25  per  annum  in 
the  annuities  which  he  directed  his  brother  and  nephew  to 
purchase,  and  as  having  meant  to  give  to  them,  and  not 
to  Sarah  Handley,  the  option  whether  she  should  have  £25 
per  annum  for  her  life,  or  a  single  sum  of  £500 — I  say 
upon  the  language  of  this  particular  instrument 

The  disclaimer  of  Mr.  Horace  Hayman  Wilson  does  not, 
I  apprehend,  affect  prejudicially  any  right  or  interest  of 
Sarah  Hanley  or  of  Mr.  Frederick  Wilson. 


(a)  2  Vera.  369.  (e)  1  Cox,  241. 

\h)  1  Rubs.  &  M.  169  (/)  8  Ves.  481. 

(c)  2  Ves.  12.  {g)  2  V.  &  B.  130. 

\d)  3  Atk.  709 ;  1  Ves.  298.  \h)  IJ.  &  W.  22. 
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I  understand  that  the  testator  had  three  children  by  his         1847. 
wife,  who  is  mentioned  in  the  will ;  that  he  never  had  any        Wilson 
other  child ;  that  the  widow  survived  the  testator,  and  is  ^ 

dead;  that  of  the  three  children,  of  whom  two  are  the 
plaintifl^,  the  youngest  (also  a  daughter)  died  after  her 
mother's  decease ;  that  the  elder  of  the  two  surviving  chil- 
dren was  living  when  the  will  was  made,  though  bom  after- 
wards ;  and  that  the  testator  left  the  three  daughters  his 
customary  heirs,  as  well  as  heirs-at-law  and  sole  next  of 
kin. 

In  this  state  of  things,  I  conceive  that  the  annuity  of 
£100  per  annum  ought  to  be  considered  as  a  subsisting 
annuity  for  the  life  of  the  elder  of  the  two  plaintiffs,  and 
for  that  life  only,  and  as  belonging  to  her. 

It  being  admitted  on  all  hands  that  an  annuity  of  £25 
per  annum  for  the  life  of  Sarah  Hanley  is  now,  and  was  at 
the  testator's  death,  worth  considerably  less  than  £500,  I 
think  that  each  of  the  two  annuities  must  fall  as  to  half 
upon  the  copyhold  estate  at  Peldon,  and  as  to  the  other  half 
on  Mr.  Frederick  Wilson,  the  gifts  to  whom,  independently 
of  the  Stratford  House,  are,  I  suppose,  worth  considerably 
more  than  half  the  value  of  the  two  annuities.  But  I  con- 
ceive that  the  elder  plaintiff  cannot  claim  the  annuity  of 
£100  per  annum  (as  this  particular  will  is  worded),  without 
agreeing  to  subject  her  original  share  of  the  freehold  estate 
at  Peldon  to  one  moiety  of  both  annuities  in  common  with 
the  copyhold  estate  there,  and  also  to  give  up  her  original 
share,  being  one-third  of  the  Stratford  House,  to  Mr. 
Frederick  Wilson  absolutely. 
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1847. 


N. 


March  9tk  Attorney-General  r.  GlBB& 

and  I2th.        -  _ 

Though  a  tnu-  jjl  AXY  years  ago  certidn  messuages  and  hereditaments 

tee  for  a  pablic  «         .^  ii*  ■■• 

charitj  if  not  were,  Dj  gilts  and  devises,  vested  in  trustees  upon  trust, 
tl^t^mbj  ^^^  ^®  general  purposes  of  the  parish  of  St.  Stephen,  Wal- 
the  body  to        brook,  London ;  and  certain  sums  of  money  were  also  vested 

whom  he  U  ac- 

oomitabletoac.  in  the  trustees  for  the  same  general  purposes  of  the  parish, 
his^utjto'  ^  Other  messuages  and  hereditaments  by  gifts  and  devises 
o^mto  to^radi  ^^^^"^®  ^^  vested  in  the  trustees,  for  certain  charitable  pur- 
body  withoat     poscs,  Other  than  those  for  which  poor-rates  and  church-rates 

lequisitioii ;  and  .  , 

if  he  do  not,  he  wcre  applicable,  such  being,  among  other  purposes,  to  buy 
costs  of  an  in-  ^^^^ad  for  poor  inhabitants,  and  for  apprenticing  out  chil- 
fonnation  filed   dren  of  the  parish. 

to  compel  an  '- 

aocoont;  eren  In  the  year  1812,  the  defendant,  Mr.  Alderman  Gibbs, 

result  the  &nd  other  persons,  became  the  trustees ;  and  all  the  here- 

tobe^d^I«l  dit*"Jt*^ote,  as  well  those  given  and  devised  for  parochial 

to  snch  trustee,  purposes  as  those  ffiven  and  devised  for  purposes  other  than 

A  trustee  for  a    ^     ^  o  r^    r 

charity,  against  those  for  which  the  poor-rates  were  applicable,  and  all  the 
formation  was  trust-mouies,  then  amounting  to  500/L  Ss.  6dL,  £3  per  cent 
mi^a^iuwb'  ^"^^  annuities,  were  vested  in  Mr.  Gibbs  and  the  other 
his  answer,        trustees ;  and  the  trusts  of  the  rents,  issues,  and  profits  of  all 

from  which  it  ,  . 

must  hsTe  been  the  said  hereditaments,  and  of  the  dividends  of  the  said  sum 

Sc  trustee  was    ^^  500/.  3*.  6d,  stock,  were  duly  declared  by  deed. 

not  a  debtor  to       i^  the  year   1824,  Mr.   Gibbs  and  Mr.   Atkms  were 

the  chanty,  and  . 

that  the  result  appointed  the  churchwardens  of  the  parish,  and  they  con- 
accounto  would  tinned  to  be  regularly  appointed  such  churchwardens  until 
▼antaffe^to  the  ^^^  J^^^  1840,  when  Mr.  Eddison  was  appointed  church- 
charity.    A       warden  in  the  place  of  Mr.  Atkins,  and  Mr.  Gibbs  and  Mr. 

decree  was  ^  -^        ^ 

nevertheless  Eddison  had  ever  since  been  annually  re-appointed  church- 

uined»  direct-'  wardens.     Mr.  Whittaker  had  been  for  some  years,  and 

to^b^ukw"!^  continued  to  be,  overseer  of  the  poor ;  the  Rev.  Dr.  Croly, 

Held,  that  no  rector ;  and  Dr.  Croly  and  four  other  gentlemen  had  for 

costs  subse-  ,  ,  , 

quent  to  the       some  time  constituted,  and  continued  to  be,  the  select  vestry 

hearing  onsrht        /*  .  i  •  i 

to  be  given  on     of  the  pansh. 

cither  side.  j^\i  the  trustees  appointed  by  the  indenture  of  1812  had 
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died  previously  to  the  year  1832,  except  Mr.  Gibbs;  and         1847. 
in  or  about  the  year  1832,  he,  as  surviving  trustee,  entered 
into  and  had  ever  since  continued  in  receipt  of  the  rents  of 
all  the  hereditaments,  and  of  the  dividends  of  the  500/.  Ss.  6d. 
stock. 

Frequent  applications  were  made  by  the  inhabitants  of 
the  parish  to  Mr.  Gibbs  to  render  an  account  of  his  receipts 
in  respect  of  the  trust-funds,  and  of  their  application ;  but 
up  to  the  time  of  the  filing  of  the  information  and  bill,  he 
had  never  rendered  any  such  account. 

The  churchwardens,  overseers,  and  select  vestrymen, 
claimed,  as  constituting  the  select  vestry,  to  be  the  only 
persons  who  had  any  right  to  interfere  in  the  affairs  of  the 
parish,  or  with  the  charitable  and  other  property  thereof. 

In  November,  1843,  the  present  suit  was  instituted  by 
information  and  bill,  which  was  afterwards  amended ;  and 
thereby,,  after  stating  the  above  facts,  it  was  charged  that 
a  large  sum  was  due  from  Mr.  Gibbs,  as  trustee.  The 
prayer  was  for  an  account  of  the  hereditaments  and  monies, 
vested  in  Mr.  Gibbs  in  trust  for  the  parish,  or  for  any 
charitable  or  public  object  within  the  parish,  and  also  an 
account  of  his  receipts  and  payments  in  respect  of  the 
annual  produce  of  the  same ;  and  that  what  might  be  due 
from  the  defendant  Gibbs  might  be  invested ;  and  that  if 
anything  were  due  to  the  defendant  Gibbs,  then  that  the 
same  might  be  raised  by  sale  of  a  sufficient  part  of  the  trust- 
funds.  The  information  and  bill  also  prayed  for  the  ap- 
pointment of  new  trustees,  and  for  an  injunction  and  re- 
ceiver. 

In  December,  1843,  and  before  putting  in  his  answer, 
Mr.  Gibbs  laid  his  accounts  before  the  select  vestry,  shew- 
ing a  balance  due  to  him  of  £1800.  These  accounts  were 
approved  by  the  select  vestry,  subject  to  an  error  of  £70 ; 
and  Mr.  Gibbs  then  put  in  his  answer,  admitting  that  he 
was  the  sole  trustee,  and  that  his  accounts  had  never  been 
presented  to  the  parishioners ;  but  alleging  that  the  select 
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1847.  vestry,  who  as  he  msisted  were  alone  entitled  to  reqmre 
the  production  of  his  accounts,  had  never  called  for  their 
production ;  nor  had  he  therefore,  in  &ct,  ever  produced  his 
accounts  to  the  select  vestry,  or  obtained  any  audit  or  allow- 
ance of  them  prior  to  the  date  of  filing  the  information  and 
bilL  He  ftirther  alleged,  that,  upon  an  account  of  all  monies 
received  and  paid  by  him  being  taken  in  all  the  trusts,  a 
balance  of  £1800  would  be  found  due  to  him ;  and  stated 
that  such  accounts  had  been  presented  to  the  select  vestry, 
and  had  been  allowed,  subject  to  the  error  as  to  £70,  as 
above  mentioned. 

The  other  churchwarden,  and  the  overseers  and  select 
vestrymen,  by  their  answers,  claimed  the  exclusive  right  to 
require  Mr.  Gibbs  to  account,  and  admitted  that  they  had 
not  called  on  him  to  do  so  prior  to  the  time  of  the  filing  of 
the  information,  on  account  of  their  entire  confidence  in 
him. 

Dr.  Croly,  as  rector,  cldmed  the  parsonage-house  and 
other  rights  under  the  trusts,  of  which  he  alleged  he  had 
been  deprived. 

A  decree  was  nmde  by  the  Master  of  the  Bolls  on  the 
9th  July,  1844,  referring  it  to  the  Master  to  take  the 
accounts  of  the  defendant  Gibbs,  and  reserving  all  other 
questions. 

The  Master,  by  his  report,  dated  the  10th  May,  1845, 
found  that  he  was  unable  to  distinguish  the  payments 
made  by  the  defendant  Gibbs  in  any  one  year ;  but  on  a 
gross  balance  of  receipts  and  payments  he  found  that  a  sum 
of  592/.  14*.  lOd.  was  due  to  the  defendant  Gibbs,  on  all  the 
trust-accoimts  taken  together ;  and  as  a  special  circiunstance, 
the  Master  found  that  the  defendant  Gibbs  had  also  paid, 
as  in  his  answer  stated,  further  sums  of  money,  amounting 
together  to6lOLl58.  Sd.y  and  had  tendered  to  him  vouchers 
for  the  same:  but  inasmuch  as  those  payments  did  not 
appear  to  have  been  made  for  the  use  of  the  parish,  he  had 
disallowed  the  same. 
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The  case  now  came  on  for  hearing  upon  further  direc-         1847. 


tioDS  and  costs. 

Mr.  Swctnstan  and  Mr.  Bates,  for  the  information  and 
bilL — The  effect  of  this  suit  has  been  to  diminish  the 
daim  of  the  defendant  Gibbs,  as  trustee^  from  £1800  to 
592Z.  14«.  10(L  And  as  to  tliat  sum^  Mr.  Gibbs  must  lose 
it  for  his  own  negligence ;  for  there  can  be  no  retrospec- 
tive rate  made  for  payment  by  the  present  parishioners  of 
sums,  which  ought,  if  raisable  at  all,  to  have  been  levied 
year  by  year. 

This  suit  was  rendered  necessary  by  the  conduct  of  the 
defendants ;  for,  when  properly  applied  to  for  his  accounts, 
Mr.  Gibbs  answered,  that  he  was  accoimtable  to  the  select 
vestry  only.  The  select  vestry  alleged,  that,  placing  confi- 
dence in  Mr.  Gibbs,  they  did  not  call  on  him  for  his  accounts. 
Lord  Eldon  has  said,  "  A  trustee  should  be  ready  at  every 
hour  to  account."  Now,  from  1825  till  1843  Mr.  Gibbs 
has  not  accounted ;  he  so  blended  the  trust  funds  with  his 
own,  that  they  cannot  be  properly  separated,  and  his  claim 
for  £1800  is  reduced  to  592/.  14^.  \0d.  It  was  proper, 
therefore,  to  have  the  accounts  taken,  and  Mr.  Gibbs  should 
pay  the  costs,  and  directions  should  be  given  for  continuing 
the  accounts. 

Mr.  Pryor,  for  the  defendant  Atkins. 

Mr.  Kenyan  Parker y  for  the  Rev.  Dr.  Croly,  the  rector. 

Mr.  Rolt,  for  the  defendant  Ellison. 

Mr.  Heathfieldy  for  the  defendant  Whittaker. 

Mr.  Lloyd,  for  the  defendant  Gibbs. — The  information 
originally  charged  the  defendant  Gibbs  with  receiving  the 
trust  monies,  and  not  applying  any  part ;  and  the  amended 
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information  charged  that  a  large  sum  was  due  from  him  as 
a  trustee.  Mr.  Gibbs'  answer  shews  a  krge  balance  due  to 
him,  and  yet  the  costs  of  taking  the  accounts  are  incurred. 
The  ori^al  claim  was  correct  in  amount,  and  was  paid 
by  Mr.  Gibbs ;  but  he  can  establish  effectually  before  the 
Master  a  part  of  it  only.  All  the  charges  against  the  de- 
fendant Gibbs  fall  to  the  ground.  As  an  accounting  party 
Mr.  Gibbs  shews  the  parish  to  be  indebted  to  him.  The 
Attomey-General  cannot  now  retire  from  the  prayer  in  his 
information;  and  the  defendant  Gibbs  submits  that  suf- 
ficient trust  fimds  should  be  sold  to  discharge  his  balance, 
and  pay  his  costs  as  between  solicitor  and  client. 

Mr.  SwanstoTiy  in  reply. 

The  Vice-Chancellor  : — 

The  accounts  of  the  defendant,  Mr.  Alderman  Gibbs, 
the  trustee  of  certain  property  of  the  parish  of  St.  Stephen, 
Walbrook, — accounts  extending  over  twenty  years — have 
been  taken  before  the  Master.  In  the  result,  nothing  is 
foimd  due  from  him,  and,  in  one  sense,  a  large  sum  is  found 
due  to  him,  that  is  to  say,  his  expenditure  for  the  parish,  in 
respect  of  the  trust,  exceeds  his  payments  by  more  than 
£500.  However  morally  just  may  be  his  claim  to  that  sum, 
I  am  of  opinion  that  he  must  lose  it. 

In  this  case  there  was  a  trust  to  apply  annual  receipts  to 
annual  payments.  There  is  neither  fiind  nor  personal  lia- 
bility for  reimbursing  Mr.  Gibbs  the  excess  of  past  annual 
payments  over  the  past  annual  receipts ;  he  must  therefore 
lose  the  amount. 

It  is  said,  that  he  claimed  before  and  after  the  institution 
of  the  suit  a  sum  to  which  he  is  not  entitled.  It  must  be 
satisfactory  to  all  to  ascribe  this  to  mistake  and  error,  rather 
than  to  a  want  of  integrity ;  it  being  probable,  at  least,  that 
all  that  is  claimed  by  Mr.  Gibbs  had  been  expended  by  him, 
though  he  may  not  be  able  to  charge  all  the  items  to  the 
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parisb.     There  appears  to  have  been  no  want  of  pecuniary         1947^ 
honesty — but  a  mistaken  course  of  action,  to  Mr.  Gibbs' 
own  disadvantage. 

There  is  no  satisfactory  explanation  why  twenty  years 
elapsed  without  Mr.  Gibbs  exhibiting  his  accounts  ;  though 
the  select  vestry  did  not  ask  it,  Mr.  Gibbs  ought  to  have 
produced  them,  the  parishioners  having  a  right  to  informa- 
tion upon  the  subject 

Mr.  Gibbs  must  pay  the  costs  of  all  parties  to  the  suit, 
up  to  the  hearing  at  the  Bolls ;  the  relator  is  to  pay  the 
costs  of  aU  the  other  defendants,  (except  the  costs  of  the 
defendant  Atkins),  and  to  be  repaid  them  by  Mr.  Gibbs. 
The  defendant  Atkins  is  neither  to  pay  nor  to  receive  costs. 

N0W9  as  to  costs  since  the  hearing :  Mr.  Gibbs'  accounts 
had  been  then  seen,  and  the  persons  interested  must  be 
taken  to  have  then  known  that  he  was  not  a  debtor  to 
the  trust,  and  that  the  result  of  takingtbe  accounts  would 
not  be  of  advantage  to  the  parish.  The  relator  chooses, 
however,  to  take  the  accoimts  into  the  Master's  OflSce. 
From  the  date  of  the  decree  I  give  no  costs  on  either  side. 

With  the  consent  of  all  parties,  let  the  bill  be 
dismissed,  as  against  all  the  defendants,  except 
Mr.  Gibbs  and  Dr.  Croly.  Direct  that  Dr. 
Croly  shall  be  paid  the  arrears  due  to  him  out 
of  the  rents,  to  the  time  of  the  decree ;  if  there 
be  any  residue,  let  it  be  paid  to  Mr.  Gibbs,  to- 
wards discharge  of  the  balance  found  due  to 
him.  The  accounts  to  be  continued — further 
directions  and  costs  to  be  reserved  (a). 

(a)  On  an  appeal  by  the  defendant  Gibbs,  the  Lord  Chancellor 
affirmed  the  decree. 
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1  TIE  answer  in  this  case  was  filed  on  January  27,  and  the 
plaintiff  filed  exceptions  to  it  on  the  23rd  of  Febmaiy.  On 
the  .Oth  of  March  he  obtained  the  ii^ual  order  of  reference, 
which,  however,  he  did  not  ser^e  till  the  ISth.  He  dien 
mr\i:A  on  t)ie  defendant  the  usual  warrant  \o  proceed  upon 
the  exceptioa-f,  and  the  defendant's  solidtor  attended  accord- 
ingly at  the  blaster's  Office  on  the  day  appointed. 

Mr.  Russell  and  Mr.  Heathfield  now  moTcd,  on  the  part 
of  the  defendant,  that  the  order  of  reference  might  be  dis- 
chargr^J,  ttiat  the  exceptions  might  be  taken  off  the  file,  and 
that  the  plain  tiff  might  pay  the  defendant's  costs  occasioned 
by  the  warrant.  They  referred  to  Attamty-Gtneral  t. 
Clark  (a). 


Mr.  Miller,  for  the  pl^ntiff. — This  application  is  nnneoes- 
wiry  and  improper.  It  has  been  decided,  that  the  circumstance 
of  the  order  not  being  served  within  the  prescribed  time 
drKjH  not  render  the  order  itself  irregular,  or  entitle  the  de- 
fendant U)  have  it  discharged  :  Dalton  v.  Hayter  (i) :  much 
less  can  it  render  the  exceptions  irregular,  or  form  a  ground 
for  taking  them  off  the  file. 

Mr.  Itussellj  in  reply,  referred  to  Hunter  v.  Caprcn  (c) 
and  Taylor  v.  Harrison  (c/). 

The  Vice-chancellor, — How  do  you  distinguish  this  case 
in  principle  from  Dalton  v.  Hayter  9 

Mr.  Russell. — The  Lord  Clmncellor  there  said,  at  the  end 


(a)  1  Myl.  &  Cr.  307. 
{h)  1  Phil.  515. 


(c)  5  Beav.  93. 

{d)  1  Myl.  &  Cr.  274. 
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of  his  judgment,  that  the  IVIaster  would  have  to  decide  ^  1847. 
whether  the  order  of  reference  had  been  served  in  time  or 
not  It  was  therefore  uncertain  in  that  case,  whereas  it  is 
here  incapable  of  dispute  that  the  exceptions  were  not  duly 
proceeded  with.  Besides,  there  had  been  no  proceeding 
there  in  the  IVIaster's  Oflicc.  The  order  had  not  been  acted 
upon. 

The  Vice-chancellor  wished  to  hear  IVIr.  Miller  upon  the 
part  of  the  motion  asking  for  the  costs  of  the  warrant 

Mr.  Miller  submitted  that,  as  the  order  was  not  served 
within  the  term,  the  defendant  ought  not  to  have  attended 
at  the  Master's  Office,  or  taken  any  heed  of  the  warrant 

The  Vice- Chancellor. — But  is  it  not  now  settled  that  a 
party  unnecessarily  served  is  entitled  to  the  costs  of  ap- 
pearing? 

Mr.  Miller. — That  rule  has  only  been  established  as  to 
proceedings  in  Court. 

The  Vice-Chancellor. — The  Master's  Office  is  a  very 
important  part  of  the  Court  I  think  that  the  costs  occa- 
sioned by  the  exceptions  after  the  service  of  the  order,  but 
not  including  this  motion,  should  be  paid  by  the  plaintiff. 
Upon  the  authority  of  Dalton  v.  Hayier^  the  order  of  refer- 
ence cannot  be  discharged,  nor  can  the  exceptions  be  taken 
off  the  file.  I  never  heard  indeed  of  taking  exceptions  off 
the  file  because  they  were  abandoned.  I  give  no  costs  of 
this  motion. 


vn 
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1847. 

March  ah. 
May  ithy  5th,  ClOUGH   v.   RatCLIFFE. 

A  bUi  filed  1  HE  bill  in  this  suit  was  filed  by  Elijah  Cloogh,  and  four 
members  of  a  Other  persons,  being  members  of  the  Loyal  Highland  Laddie 
lodge  forming     L^g^  ^f  the  Independent  Order  of  Odd  Fellows  of  the 

part  of  an  auo-  . 

dation  called  Manchester  Unity,  on  behalf  of  themselves  and  all  other 

pendent  Order  the  members  of  the  same  lodge,    except  the  defendants 

biS*'^  (which  ^^^  ^^^^  members  of  the  said  lodge  as  concurred  with 

oonsiatsof  guch  defendants   in  the   matters  in   the   bill  mentioned, 

many  corre-  .  , 

sponding  against  William  Batcliffe  and  other  persons,  being  respeo- 

m^^thousand  tively  officers  of  the  Unity  of  the  district  and  of  the  lodge, 
members.)         praying  for  a  declaration  that  the  exclusion  of  the  plaintifis 

against  other       x      .^     o  ... 

members  of  the  from  the  lodge  was  illegal,  and  for  an  injunction  to  restrain 
plaining  of        the  defendants  with  respect  to  the  application  of  a  sum  in 
fcSftSrSd'-,  their  hands  belonging  to  the  lodge, 
and  praying  for       Xo  this  bill  the  defendants  demurred  for  want  of  equity, 

a  declaration  ^      "^ 

that  such  ex-  and  for  want  of  parties. 

fiksaluidToid,       By  the  statements  in  the  bill,  certain  persons  were  alleged 

hmcttoaTto^re.  ^  ^^^®  attended  meetings  of  the  lodge  as  members,  but 

■train  the  de-  were  not  made  parties  to  the  suit. 

fiendants  from 
applying  a  sum 

otherwise  than  ^^'  ^^^^  ^^^  ^^'  Roundell  Palmer  argued  in  support  of 
according  to       the  demurrer. 

the  rules  of  the 
lodge,  and  for 

necessary)  of  all       Mr,  Russell  and  Mr.  Hargrave,  for  the  plaintiffs. 

the  property 
and  funds  of 

the  lodfi:e,  and  a  declaration  of  the  rights  and  interests  of  the  parties,  and  for  all  necessary 
directions  for  giving  effect  thereto,  and  for  an  injunction  and  receiver,  and  general  relief  z-^ 
Held,  on  demurrer,  not  to  be  a  case  in  which  an  injunction  would  be  proper  without  other  re- 
lief, or  without  view  to  other  relief. 

Held  also,  that  it  does  not  belong  to  the  functions  of  the  Court  to  make  a  decree  containing 
declarations  of  right  alone,  or,  in  such  a  case  as  the  above,  a  declaration  of  right  and  an  injunc- 
tion only. 

Held,  further,  that  the  only  relief  sought,  independently  of  this  injunction,  was  such  as  the 
Court  could  not  grant  with  the  parties  then  before  it ;  and  that,  as  the  defect  could  not  be 
remedied  without  rendering  this  suit  unmanageable,  leave  to  amend  ought  not  to  be  given. 

QuiPref  whether  the  above  association  is  legal,  and  whether  a  court  of  equity  will  recognise  a 
contract  of  association,  which,  alihougb  morally  laudable,  is,  from  the  number  of  persons  con- 
cerned in  it  or  otherwise,  of  such  a  nature  as  not  to  enable  any  of  the  established  judicatures 
of  the  realm  to  deal  with  it  beneficially,  or  whether  such  associations  must  not  be  left  to  regu- 
late themselves  by  a  moral  rule,  without  judicial  interference. 
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The  Vice- Chancellor  said,  that,  having  regard  to  the  par- 

ticalar  all^ations  of  the  bill,  it  was  demurrable,  at  least  for       ^^ 

want  of  parties,  if  not  otherwise.     His  Honor  gave  leave  »• 

.  Ratcliffb. 

to  amend. 

The  bill  was  accordingly  amended,  and  the  statements 
then  were  to  the  following  effect : — 

That  for  above  a  century  many  thousand  voluntary  as- 
aodations  called  Free  Masons'  and  Odd  Fellows'  Lodges, 
mod  by  other  similar  designations,  had  existed  in  Great 
Britain,  consisting  of  prudent  and  benevolently  disposed 
persons,  chiefly  of  the  lower  orders  of  society,  who  have 
associated  themselves  together  in  distinct  associations  for 
the  purpoee  of  raising  and  maintaining  by  their  own  sub- 
scriptions separate  permanent  jointnstock  funds,  to  be  ap- 
plied in  defraying  the  medical  expenses  of  their  own  sick- 
ness, and  in  affording  temporary  maintenance  to  their  own 
fiunilies  during  sickness,  also  in  paying  the  funeral  expenses 
of  deceased  members  of  such  associations,  and  contribut- 
ing towards  the  maintenance  of  their  widows  and  orphans : 
that,  for  better  accomplishing  the  purposes  aforesaid,  all 
the  members  of  such  associations,  who  were  resident  near 
and  intimately  acquainted  with  each  other,  met  together  at 
weekly  and  other  regular  intervals  to  pay  their  several 
subscriptions  towards  the  funds  for  the  relief  of  sickness  as 
aforesaid,  and  to  receive  applications  for  relief  out  of  the 
aaid  funds,  and  to  inquire  into  and  decide  upon  the  ex- 
penditure thereof  upon  the  purposes  aforesaid:  that  the 
amount  of  the  subscriptions  to  the  said  sick  fund  was 
wholly  and  exclusively  regulated  by  such  lodges  separately, 
as  well  as  the  amounts  to  be  allowed  for  the  purposes 
of  relieving  the  sick  members;  and  that  the  said  subscrip- 
tions, which  generally  averaged  about  Is.  per  fortnight, 
bot  were  liable  to  be  increased  or  diminished  according  to 
the  claims  upon  the  said  funds,  were  regularly  paid  by  the 
members  of  every  lodge  to  treasurers  appointed  by  the 
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members  of  such  lodges  respectively  for  tliat  purpose,  and 
Clougd       ^^^  ^^^^  subscriptions  were  usually  invested  in  savings 
^'  banks  and  other  banks  in  the  names  of  trustees,  members  of 

such  lodges  respectively,  who  held  such  funds  upon  trust  for 
the  purposes  aforesaid,  and  for  no  other  purposes  whatever: 
that,  for  many  years  past,  the  plaintiffs  had  been  and 
were  still  members  of  one  of  the  aforesaid  associations,  which 
was  called  "  The  Highland  Laddie  Lodge  of  the  Independent 
Order  of  Odd  Fellows,"  and  that  the  plaintiffs,  as  members 
of  such  Lodge,  had  duly  and  regularly  paid  aud  contributed 
various  sums  of  money,  amounting  to  several  hundred  pounds 
in  the  whole,  towards  the  raising  and  maintaining  a  joint 
stock  permanent  fund,  to  be  applied  in  the  manner  and 
ui)on  the  purposes  aforesaid ;  and  that  the  said  Lodge  was  in 
manner  thereinafler  mentioned  sissociated  with  twenty- 
three  other  similar  lodges,  situated  in  and  in  tlie  vicinity  of 
Salford,  in  order  more  effectually  to  mutually  assist  each 
other  in  the  accomplishment  of  the  purposes  aforesaid: 
that  the  rules  of  the  said  Highland  Laddie  Lodge  had 
been  printed  and  circulated,  and  had  been  always  received 
and  acted  upon  by  the  members  of  the  said  Lodge,  as  govern- 
ing the  said  association,  imd  as  containing  the  terms  and 
conditions  upon  which  subscriptions  were  received  to  the 
aforesaid  funds  respectively,  and  new  members  were  to 
be  admitted  to  become  members  of  the  said  lodge: 
that  such  rules  had  for  several  years  past  fixed  the 
amoimt  of  subscription  to  the  aforesaid  fund  at  lOd.  per 
fortnight  from  ejicli  member  of  the  said  lodge,  which  sum 
had  been  found  sufficient  to  meet  the  necessities  of  the  sick 
members  of  the  said  lodge :  that  the  said  rules  and  regu- 
lations also  provided  for  auditing  the  accounts  of  the  said 
fund,  the  due  attendance  of  the  officers  of  the  said  Lodge  in 
order  to  conduct  the  inquiry  into  the  sickness  of  the  mem- 
bers, the  appointment  of  surgeons,  the  visiting  of  the  sick 
members,  the  amount  of  money  to  be  paid  in  sick  gifls,  the 
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forfeiture  by  or  the  suspension  thereof  during  the  miscon-         1847. 
duct  of  such  sick  members,  the  collection  and  investment  of       clouqh 
die  said  subscriptions,  and  the  appointment  of  trustees  to  ^- 

hold  such  funds  upon  trust  for  the  purposes  aforesaid ;  and 
that  all  and  eveiy  the  matters  aforesaid  were  solely  and 
exdusively  under  the  control  of  the  members  of  the  said 
Lodge :  that  the  plaintiffs  and  all  other  the  persons  on  whose 
behalf  the  plaintiffs  were  suing,  had  severally  and  respec- 
tively duly  and  regularly  paid  all  subscriptions  due  to  the 
lodge  Aind,  or  required  by  the  rules  and  regulations  of  the 
SHid  association,  and  in  all  other  respects  had  acted  in  accor- 
dance with  and  duly  conformed  to  and  obeyed  the  afore- 
said rules  and  regulations,  and  all  other  rules  and  regulations 
goyeming  and  regulating,  or  understood  to  govern  or 
regulate  the  said  association  or  the  members  thereof:  that, 
besides  other  monies  which  had  been  expended  by  the  de- 
fendants or  some  of  them,  since  the  plaintiffs'  exclusion  from 
the  Lodge  as  thereinafler  mentioned,  there  was,  at  the  time 
of  such  exclusion,  and  was  still,  a  sum  of  148/.  3«.  4d,y  com- 
posed in  part  of  the  plaintiffs'  subscriptions  to  the  fund  of  the 
8ud  Loyal  Highland  Laddie  Lodge,  and  which  sum  of 
148/.  3*.  4d.  was  then  standing  in  the  names  of  two  of  the 
defendants,  in  the  books  of  the  trustees  of  the  Manchester 
and  Salford  Savings  Bank :  that  the  rules  of  the  said  High- 
land Laddie  Lodge  had  not  been  enrolled  under  the  pro- 
rimons  of  the  Friendly  Societies'  Acts :  that  once  in  every 
year  deputies  appointed  by  the  members  of  the  said  lodges 
had  been  in  the  habit  of  meeting  together  for  the  purpose 
of  reconsidering  the  various  rules  and  regulations  of  the 
said  associations  respectively,  with  a  view  to  the  improvement 
thereof,  and  of  recommending  to  the  lodges  such  altera- 
tions :  that  in  the  year  1843,  William  Ratcliffe,  a  defendant, 
and  the  corresponding  secretary  of  the  said  association, 
acting  in  concert  with  the  defendants,  and  many  others  of 
the  said  members,  whose  names  were  unknown  to  the  plain- 
tiflb,  formed  the  design  of  diverting  all  the  aforesaid  lodge- 
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1947.        funds  from  the  purposes  to  which  thej  had  been  originally 
subscribed,  and  of  appropriating  them  to  his  or  their  own  or 
to  other  puqxided,  not  being  such  as  the  purposes  towarlB 
which  they  had  been  subscribed ;   and  in  order  the  more 
easily  to  accomplish  such  design,  the  said  defendants  required 
the  treasurer  and  other  officers  of  the  said  lodges  to  furmdi 
statements  of  the  financial  condition  of  the  said  lodgei^  and 
in  [jarticular  to  return  full  and  exact  particulars  of  all  monies 
held  by  them  u[)on  trust  for  the  purposes  aforesaid,  or  anj 
of  them ;  and  in  jKuticular  the  said  defendants^  without  any 
lawful  order  or  authority  from  the  said  annual  meeting, 
required  each  of  the  said  treasurers  to  make  out  and  send 
such  statements  and  returns  to  him,  the  said  defendant,  Wil- 
liam KatclifTe,  on  or  before  the  beginning  of  the  year  1845: 
tliat,  on  receiving  the  said  notices,  the  various  membeis 
of  the  said  lodges  took  the  same  into  their  con^deiatioii» 
and  finding  nothing  in  the  rules  and  regulations  of  the  said 
associations  in  the  smallest  degree  authorizing  or  justifying 
such  notices,  or  compelling  the  officers  of  the  said  lodges  to 
make  out  or  send  such  statements  or  returns,  many  of  the 
said  associations  refused  or  declined  to  comply  with  such 
notices:    that,  out  of  the  twenty-three  lodges  compriong 
the  said  Salford  district,  ten  refused  to  comply  therewith: 
tliat  many  others  of  the   said   lodges,  among  which  was 
the  said  Loyal  Highland  Laddie  Lodge,  not  being  then  so 
suspicious  of  the  interference  of  the  said  last-named  defends 
ants,  with  regard  to  their  said  lodge-funds,  made  and  sent  the 
aforesaid  statements  and  returns,  in  accordance  with  the  said 
notices :  that,  in  or  about  the  beginning  of  the  year  1845,  the 
said  defendant, William  llatclifTc,  and  all  other  the  defendants 
thereto,  finding  that  many  of  the  said  lodges  hod  refused  to 
furnish  the  aforesaid  statements  and  returns,  and  that  they 
would,  consequently,  at  the  ensuing  annual  meeting,  which 
would  then  take  place  at  Glasgow  in  the  month  of  May, 
1845,  be  embaiTOssed  and  thwarted  in  their  aforesaid  design, 
endeavoured  to  accomplish  such  design  by  combining  toge- 
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ther  with  such  of  the  members  of  the  said  association  as  in  1847. 
their  several  lodges  had  not  opposed  the  making  and  send-  Clouoh 
bus  of  such  statements  and  returns,  and  by  means  of  the  ^  *• 
mnuence  of  such  combinations,  and  otherwise,  sought  and 
endeayoured  to  exclude  all  such  of  the  members  of  the 
said  lodges  as  had  opposed  the  making  and  sending  of 
the  aforesiud  returns,  from  all  benefits  arising  from  the 
said  lodges  and  district  funds,  or  either  of  them :  that, 
on  or  about  the  27th  of  January,  18-15,  the  usual  meet- 
ing of  the  said  Loyal  Highland  Laddie  Lodge  was  held, 
at  which  the  phuntiSs  and  the  other  members  of  the  said 
Lodge  were  present,  and  the  phuntiffs  were  then  informed 
that  it  was  the  request  of  the  defendant,  William  Batcliffe, 
that  one  of  the  plaintiffs,  the  secretary  of  the  Lodge,  and 
one  of  the  trustees  of  the  said  Salford  district,  in  whose 
name  the  district  fund,  amounting  to  2591  19«.  Sd.^  was 
then  standing,  should  be  expeUed  from  the  Lodge,  and  ex- 
cluded from  the  benefits  thereof:  that  the  plaintiffs  and  the 
other  members  refused  to  comply  with  such  request :  that 
at  the  subsequent  meeting  of  the  said  Lodge,  held  on 
the  10th  of  February,  1845,  the  same  subject  was  again 
considered  by  the  members  of  the  said  Lodge,  and  it  was 
again  decided  that  such  request  should  not  be  complied  with: 
that  the  annual  meeting  of  the  members  elected  by  the  dif- 
ferent lodges  had  been  until  recently  in  the  habit  of  hearing 
and  deciding  any  dispute  or  difference  as  to  exclusion  from 
the  said  associations,  in  the  event  of  any  such  dispute  arising 
in  any  particular  lodge  or  district,  and  that  the  plaintiffs, 
being  very  desirous  of  preserving  harmony  amongst  such 
the  said  associations,  agreed  with  the  defendants  and  the 
other  parties  of  a  different  opinion  from  plaintiffs  in  the  mat- 
ters aforesaid,  and  were  desirous,  that  the  question  in  dispute 
should  stand  over  until  the  next  annual  meeting,  which 
was  held  at  Bristol  in  the  month  of  June,  1846 ;  that  the 
said  defendant  William  Katcliffe  threatened  that  plain- 
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1847.  tiffs  and  all  other  the  aforesaid  members  should,  until  such 
Clough  meeting,  be  excluded  from  the  said  Lodge,  and  from  the  be- 
nefits thereof:  that,  at  the  said  annual  meeting  held  in  Jun^ 
1846,  the  plaintiffs  and  the  other  members  of  the  Lodge  were 
not,  nor  was  any  of  them,  m  any  manner  heard  or  allowed 
to  attend  the  said  meeting,  but  the  defendant  William  Katr 
cliffe  made  some  ex-parte  statement  to  the  said  annual 
meeting  relating  to  the  above  matters,  the  substance  and 
particulars  whereof  plaintiffs  were  unable  to  discover ;  how- 
ever the  plaintiffs  alleged,  that,  from  the  said  1st  June,  1845, 
up  to  the  present  time,  they  and  the  other  persons  on 
whose  behalf  plaintiffs  were  suing  had  been  excluded  from 
all  benefits  of  the  said  Lodge  without  any  trial  or  hearing 
w^hatever,  contrary  to  the  rules  of  the  said  association,  and 
in  fact  without  any  charge  or  accusiition  whatever  being 
brought  against  them  or  any  of  them,  except  as  aforesidd. 

Af\er  several  other  charges  the  bill  charged  that  the  said 
lodges  and  associations  were  wholly  unconnected  with 
political  or  trading  combinations,  or  religious  or  sectarian 
controversies,  and  that  all  and  every  such  subjects  were 
completely  excluded  from  their  meetings.  And  the  bill 
also  charged,  that,  besides  the  raising  and  maintaining  funds 
for  the  purposes  aforesaid,  the  said  associations  had  no 
other  object  whatever  to  any  degree  or  in  any  manner 
connected  with  their  associating  themselves  together  in 
lodges  as  aforesaid,  save  and  except  the  general  promotion 
among  the  members  thereof  of  a  spirit  of  loyalty  to  the  Queen 
of  these  i^ealms,  and  the  cultivation  of  brotherly  love  and 
friendship  towards  one  another;  and  as  evidence  of  the 
legality  of  such  associations,  the  plaintiffs  charged,  that,  since 
the  disputes  aforesaid,  many  of  the  said  associations  having 
the  same  rules  and  rc^ilations  as  the  said  Hio:hland  Laddie 
Lodge,  had  been  enrolled  under  the  Friendly  Societies  Acts. 

There  was  also  a  charge  that  the  said  associations  were 
wholly  unconnected  with   each   other  in   relation   to  the 
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said  lodge  funds,  and  that  they  were  in  fact  only  connected         1847. 

with  each  other  in  liaying*  and  doing  their  best  to  promote       Clouoh 

one  common  object  by  the  raising  of  such  funds  for  one  ^- 

and  the  same  purpose ;  and  tliat  although  the  members  of 

the  said  lodges  annually  elected  certain  officers  to  attend 

as  aforesaid  an  annual  meeting  of  similar  officers  elected  by 

the  other  associations  having  the  objects  aforesaid,  yet  such 

officers  were  elected  and  met  in  such  annual  meeting  only 

for  the  purpose  of  preserving   harmony  among  the   said 

associations,  and  advising  and  conferring  with  each  other 

as  to  the  best  means  of  promoting  the  aforesaid  objects  of 

the  said  associations,  and  of  recommending,  on  their  return 

from  such  annual  meeting,  to  the  members  of  the  various 

lodges   aforesaid,  the  adoption  of  such  measures  as  they 

agreed  to  be  most  desirable  towards  the  purposes  aforesaid; 

nevertheless  the  plaintiffs  charged,  that  since  the  transactions 

and  disputes  aforesaid,  the  said  annual  meeting  claimed  a 

right   to   deal  with  and  control   and  in  some  degree  to 

appropriate  the  lodge  funds,  and  all  other  funds  of  the 

said  associations,  or  any  of  them,  and  in  particular  the  said 

sum  of  148^  35.  4^. 

The  bill  also  charged  that  no  member  of  such  lodges  had 
any  right,  title,  or  interest,  in  the  said  lodge  funds  of  any 
lodge,  except  that  whereof  he  was  a  member ;  and  that 
such  funds  had  always  been  wholly  distinct  and  separate, 
as  well  from  each  other  as  from  all  other  funds  belonging  to 
the  said  other  lodges  or  districts,  or  any  of  them. 

The  bill  further  charged,  that  the  members  of  the  Loyal 
Highland  Laddie  Lodge  were  above  100  in  number, 
although  a  majority  of  such  members,  to  the  number  of 
sixty,  had  been  excluded  as  aforesaid,  and  that  the  number 
of  members  of  other  lodges  in  the  said  Salford  district 
cluming  an  interest  in  the  said  sum  of  money  through  the 
aforesaid  district  committee  was  upwards  of  one  thousand, 
and  that  two  of  the  defendants  properly  represented  all 
the  lodges  in  the  said  Salford  district  in  relation  to  the 
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1847.        matters  in  the  bill  mentioned :   that  all  the  members  of 

Clough      ^^^  ^^^  lodges  associated  together  as  aforesud  were  up- 

^'  wards  of  300.000  in  number,  but  that  certain  other  defend- 

Ratcliffb.  1     «        1  1  i»  .1 

ants  properly  represented  all  other  the  members  aforesaid 
in  relation  to  the  matters  in  the  bill  mentioned. 

The  prayer  was  for  a  declaration  that  the  exclusion  of 
plaintiffs  and  the  other  persons  on  whose  behalf  plaintifiB 
sued,  was  illegal  and  void ;  and  that  the  plaintifis,  and  suck 
other  persons  respectively,  were  now,  of  right,  entitled  to  the 
benefit  of  the  aforesiud  association,  and  of  the  said  sum  of 
148/.  Ss.  4d.y  according  to  the  terms  and  subject  to  the  con- 
ditions existing  in  the  said  society  before  plaintiffs  and  such 
other  persons  respectively  were  excluded;  and  that  the 
said  defendants  might  be  severally  restrained  by  injunction 
from  applying  the  said  sum  of  1482L  35.  4d!.,  or  any  part 
thereof,  to  or  for  any  purposes  except  the  relief  of  plain- 
tiffs and  the  other  members  of  the  Highland  Laddie  Lodge, 
according  to  the  rules  and  regulations  thereof,  and  also  from 
all  acts  in  any  manner  interfering  with  the  enjoyment  of 
the  aforesaid  rights  of  plaintiffs  and  the  other  members 
aforesaid,  and  from  in  any  manner  disturbing  or  interfering 
with  such  rights ;  and,  if  necessary^  that  an  account  might 
be  taken  of  the  property  and  funds  of  the  said  Lodge,  and 
that  the  rights  and  interests  of  plaintiffs  and  all  other  per- 
sons therein  may  be  ascertained  and  declared ;  and  that  all 
necessary  directions  might  be  given  for  giving  fuU  effect  to 
such  rights  and  interests,  either  in  manner  aforesaid  or  by 
repayment  to  the  plaintiffs  of  the  amount  in  which  they 
should  be  found  to  be  respectively  interested  in  the  said 
property  and  funds ;  and  concluded  with  praying  an  injunc- 
tion, and  for  a  receiver  and  general  relief. 

To  this  bill  the  defendants  demurred  generally,  for  want 
of  equity. 

May  4/A.  Mr.  Rolt  and  IVIr.  Roundett  Palmer,  in  support  of  the  de- 

murrer.— The  present  demurrer  is  merely  a  demurrer  for 


GAaBS  IN  CHANCERY.  173 

want  of  equity.     The  bill  states  the  existence  of  a  particular        1847. 
lodge  and  of  a  general  society  of  lodges,  and  that  the  soci-       clough 
eties  correspond  one  with  the  other.    Now,  such  a  society  is  v. 

•Hill  ••  n    ^  f\  r^  RatCLIFFI. 

ili^al  under  the  provisions  of  the  act  39  Cieo.  3,  c.  76,  s.  2, 
which  declares  that  certain  societies  in  that  act  named, 
^and  every  society  composed  of  different  divisions  or  dif- 
ferent parts,  acting  separately  from  each  other,  or  of  which 
any  part  shall  have  a  separate  and  distinct  president,''  &c., 
"  or  other  officer,  appointed  by  or  for  such  part,  or  to  act  as 
an  officer  for  such  part,  shall  be  deemed  unlawful  combina- 
tions and  confederacies ;"  and  any  member  acting  as  such 
was  declared  guilty  of  an  unlawful  combination  or  confe- 
deracy. The  6th  section  excepts  lodges  of  freemasons,  if 
registered ;  and  it  wtis  not  necessary,  in  order  to  bring  a  so- 
dety  within  the  act,  that  its  object  should  be  treasonable. 
The  Stat.  57  Geo.  3,  c.  19,  s.  25,  declared  that  every 
society  or  club  that  should  elect,  appoint,  nominate,  or  em- 
I^oy  any  committee,  delegate  or  delegates,  representative  or 
representatives,  missionary  or  missionaries,  to  meet,  confer, 
or  communicate  with  any  other  society  or  club,  or  with  any 
(XMumittee,  delegate  or  delegates,  representative  or  repre- 
sentatives, missionary  or  missionaries,  of  such  other  society 
or  dub,  or  to  induce  or  persuade  any  person  or  persons  to 
become  members  thereof,  should  be  deemed  and  taken  to  be 
unlawful  combinations  and  confederacies  within  the  mean- 
ing of  the  Stat.  39  Geo.  3,  c  79 ;  and  it  authorized  prose- 
cutions and  proceedings  against  all  members  of  such  clubs, 
&c  These  laws  remain  in  full  force,  and  this  society  has 
done  nothing  to  protect  itself  from  the  statutory  penalties. 
Even  if  this  society  is  not  illegal,  it  is  impossible  for  this 
Court,  if  it  has  jurisdiction  over  it,  to  carry  out  such  juris- 
diction. Here  are — first,  the  particular  society  or  lodge ; 
secondly,  the  district  associations,  including  the  particular 
lodges;  and,  thirdly,  the  general  society,  including  all  the 
district  societies  by  a  species  of  representation.     This  suit 
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1847.        cannot  be  entertained  without  the  Court  assuming  to  inter- 
Clough       P'^*'  *^^  constitution  of  all  the  rules  of  this  society.    As  to 
„     ^*  the  sum  of  money,  the  Court  cannot  deal  with  it  setiarately. 

Pearce  v.  Piper  {a)  was  a  case  of  a  single  society ;  while 
this  case  involves  many  thousand  lodges — each  a  distinct 
society  essentially  connected  with  other  lodges — ^which  are 
not  each  represented  in  this  suit  They  cited  CoUms  r. 
Plumb  (b). 

Mr.  Russell  and  Mr.  Hargrave^  for  the  plaintiffi. — ^Dus 
is  an  association  for  a  charitable  purpose,  and  the  Court 
will  give  effect  to  its  objects :  Anonymous  (c),  Lloyd  v.  Loor 
ring  (rf),  Osborne  v.  Williams  {e\  Beaumont  v.  Meredith  (/). 
It  is  not  an  illegal  society ;  for  it  is  not  composed  of  partfl^ 
within  the  meaning  of  the  statutes  cited.  The  57  G^  S| 
s.  26,  expressly  exempts  every  meeting  or  society  formed  or 
assembled  for  purposes  of  a  religious  or  charitable  nature 
only.  They  also  referred  to  Ewing  v.  Osbaldeston  (ff)  and  JEr 
parte  Norris  (Ji) ;  and  said  that,  as  Lord  Eldon^  in  Pierce  v. 
Piper  (i),  altered  the  rules  of  a  society,  so  in  this  case  the 
Court  would,  if  necessary,  alter  the  rules  of  this  society  so 
as  to  exclude  illegality. 

The  Vice- Chancellor  referred  to  Nash  v.  Ash  (A). 

May  5th,  Mr.  Rolty  in  reply. — The  Friendly  Societies  Act  confers 

no  privilege,  unless  in  favour  of  societies  enrolled.  TTiis 
society  is  not  a  charity.  The  bill  claims  private  rights 
arising  out  of  private  contracts,  and  the  stock  is  treated  in 
the  bill  as  being  common  property.     The  argument  as  to 

(a)  17  Ves.  1.  (/)  3  Ves.  &  B.  180. 

(h)  16  Ves.  454.  (g)  2  Myl.  &  Cr.  63. 

(c)  3  Atk.  277.  (A)  Jac.  162. 

(d)  6  Ves.  773.  (t )  17  Ves.  1. 
le)  18  Ves.  379.  (k)  1  Eden,  378. 
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the  impossibility  of  the  Court's  dealing  with  this  case  re-         1847. 
nudns  unanswered.     There  are  such  a  variety  of  interests,       Clough 
that  they  cannot  be  adequately  represented,  except  by  a  ''• 

representative  for  each  lodge,  which  would  require  at  least 
a  thousand  parties,  and  therefore  the  Court  will  not  inter- 
fere. In  Mozley  v.  Ahton  (a),  the  present  Lord  Chancellor 
said — "  Where  the  grievance  complained  of  is  conmion  to  a 
body  of  persons  too  numerous  to  be  all  made  parties,  the 
Court  has  permitted  one  or  more  of  them  to  sue  on  behalf 
of  all ;  subject,  however,  to  this  restriction,  that  the  relief 
which  is  prayed  must  be  one  in  which  the  parties  whom 
the  plaintiff  professes  to  represent  have  all  of  them  an  in- 
terest identical  with  his  own ;  for  if  what  is  asked  may,  by 
possibility,  be  injurious  to  any  of  them,  those  parties  must 
be  made  defendants,  because  each  and  every  of  them  may 
have  a  case  to  make,  adverse  to  the  interests  of  the  parties 
suing."  He  also  referred  to  Taylor  v.  Salmon  (b)  and 
Wahoarth  v.  Holt{c). 

Cur.  adv.  vult. 

The  Vice-Chancellor  : —  May  25M. 

This  is  a  demurrer  to  an  amended  bill,  filed  afler  a  de- 
murrer to  the  original  bill  had  been  allowed  with  leave 
to  amend  generally.  The  present  demurrer  was  argued  in 
die  last  term :  the  only  cause  for  demurring  specifically 
assigned  on  the  record  is  want  of  equity. 

I  wish  in  the  first  place  to  state  that  I  feel  some  difficulty 
upon  the  question,  whether  the  bill  is  free  from  the  objec- 
tion upon  which  Lord  Eldon  proceeded,  when  he  allowed 
the  demurrer  in  the  case  of  Lhyd  v.  Loaring  (d).  And  it  is 
not,  I  think,  superfluous  to  add,  that  I  doubt  whether  the 
contract  of  partnership  (if  that  is  a  proper  term)  or  of 


(a)  1  Phill.  709.  (c)  Id.  619. 

{b)  4  Myl.  &  Cr.  134.  (d)  6  Ves.  773. 
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1847.        association  for  mutual  assistance,  or  however  it  diould  be 

Clocoh       designated,  which  is  the  foundation  of  the  suit,  is  not  shewn 

^     ^'  by  the  bill  to  be  a  contract  so  circumstanced    that  the 

Ratcliffb.       •'^ 

principles  and  rules  of  the  common  law  cannot  be  condder- 
ed  as  sanctioning  it,  and  that  a  court  of  equity  (if  not  bound 
by  statute  to  recognise)  ought  not  to  recognise  it.  I  do 
not  suggest  that  abstractedly  such  a  contract,  such  an  asscH 
ciation,  is  otherwise  than  morally  laudable :  but  if,  from  the 
number  of  persons  concerned  in  it,  or  for  that  reason  and 
otherwise,  a  contract  or  engagement  is  of  such  a  nature  as 
not  to  enable  any  of  the  established  judicatures  of  the  realm 
to  deal  with  it  beneficially  or  usefully,  or  to  act  upon  it 
efficaciously,  without  doing  injustice,  is  it  the  duty  of  a 
Court  to  acknowledge  an  agreement  of  that  kind  ? 

It  may  be  conceded,  that  for  every  civil  wrong  the  law  of 
the  country  provides  or  ought  to  provide  a  judicial  remedy. 
But  is  it  inconsistent  with  this  concession  that  the  Courts 
should  decline  to  recognise  contracts  creating  or  affecting 
to  create  interests  and  claims  of  which  the  powers  and  means 
confided  by  the  law  to  those  Courts  do  not  enable  them  to 
provide  for  the  regulation,  enjoyment,  or  protection ;  or  that, 
with  reference  particularly  to  cases  of  the  specific  sort  now 
before  me,  the  law,  among  whose  oldest  institutions  is  the 
power  of  incorporation,  with  ample  means  for  the  govern- 
ment of  bodies  corporate,  and  among  whose  provisions,  of 
later  times,  that  changes  in  the  habits  of  society  have  seemed 
to  render  expedient,  are  the  statutes  relating  to  friendly 
societies — that  the  law,  I  say,  which  gives  these  facilities, 
should  not  permit  the  adoption  of  every  course  or  every 
mode  of  effecting  a  laudable  object,  of  a  nature  rather  public 
than  merely  private,  for  effecting  which  it  has  provided 
means  of  particular  kinds  under  wholesome  regulations  ? 

I  doubt,  as  I  have  intimated,  whether,  upon  considerations 
such  as  these,  the  association  that  this  bill  brings  before 
the  Court,  is  not   without   the   province  of  the   Court, 
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and  does  not  fall  within  the  observations  of  Lord  Eldon         1847. 
in   Van  Sandau  v.  Moore  (a),  unless  there  is  any  statute       clouoh 
(and  certainly  I  am  not  satisfied  that  there  is  any  statute)  ^- 

which  ought  to  be  considered  as  making  a  material  differ- 
ence in  the  plaintiffs'  favour.  I  am  not  sure  that  the 
members  of  an  association  such  as  that  described,  so  far  as 
there  is  a  description  of  it,  in  this  bill,  must  not,  upon  civil 
questions  arising  out  of  it,  be  left  (in  the  words  of  Lord 
Eldon)  to  regulate  themselves  by  a  '^ mutual  understandiug'* 
and  by  a  ^*  moral  rule,''  without  judicial  interference  where 
Parliament  has  not  assisted  them. 

An  impression,  indeed,  at  once  of  the  moral  and  civil 
advantages  capable  of  arising  from  the  societies  called 
"  Friendly  Societies,"  and  of  the  inefBcacy  or  insufficiency 
of  the  institutions  of  the  country  without  the  aid  of  Parlia- 
ment to  afford  them  (unless  incorporated)  stability  and  pro- 
tection, produced,  I  suppose,  the  Friendly  Societies'  Acts, 
of  which  the  members  of  the  association  now  before  me 
have  not  thought  fit  to  avail  themselves,  though  it  is 
probable  that  it  might  have  been  placed  under  the  protec- 
tion of  those  acts,  and  that,  if  it  had,  the  complaints  of  the 
plaintiffs,  and  those  for  whom  they  profess  to  sue,  could,  by 
the  means  which  those  acts  provide,  have  been  easily, 
aimply,  and  cheaply  redressed. 

Without  that  protection  it  ought  perhaps  to  be  said  (in 
the  language  of  Lord  Eldon  at  the  end  of  the  case  of 
Beaumont  v.  Meredith  {b\)ihdLt  the  objects  of  such  societies 
as  these  are  of  a  nature  that  no  court  of  justice  can  ex- 
ecute. 

It  may  be  suggested  that  the  statutes  33  Geo.  3,  c.  54, 
and  35  Geo.  3,  c.  3,  recognise  the  legality  of  an  association 
such  as  this,  though  not  having  enabled  itself  to  claim  the 
privileges  conferred  conditionally  by  the  legislature  on 

(a)  1  Bum.  462, 470,  47J,  &  472.         (6)  3  Yes.  &  B.  180. 
VOU    I.  N  D.  O.  8. 
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^Q^^^^^      33  Geo.  3,  c.  54,  which  does  not  profess  to  be  a  declan^ 

*•  tory  act,  commence  with  providing  *'  that  it  shall  and  may 

katcliffb*  ^    ^ 

be  lawful  to  and  for  any  number  of  persons  in  Grreat  Britain 
to  form  themselves  into  and  to  establish  one  or  more 
society  or  societies  of  good  fellowship,  for  the  purpose  of 
raising  from  time  to  time  by  subscriptions  of  the  several 
members,"  and  so  on;  and  though  I  do  not  forget  the 
preamble  of  the  act,  or  the  provision  in  the  second  sectioii, 
beginning,  "  nor  shall  any  such  society  which  hath  alreidj 
been  established  " — I  am  not,  I  repeat,  convinced  that  it 
was  the  intention  of  cither  statute,  in  the  case  of  any  society 
that  should  not  entitle  itself  by  the  means  particularly  specie 
fied  to  the  benefit  of  the  former,  to  render  its  afiairs  oogni- 
zable  by  a  court  of  civil  judicature,  if,  independently  of 
the  two  acts,  they  would  not  have  been  so  cognizable. 

But  assuming  in  the  present  instance  the  contract,  the 
association,  stated  by  the  bill,  not  to  be  ill^al,  ftaftiiming  it 
to  be  one  of  which  the  existence  is  not  unfit  to  be  recog- 
nised by  a  court  of  equity,  assuming  that  the  prindple  of 
Lord  Eldon^s  decision  in  Lloyd  v.  Loaring  creates  no  diffi- 
culty, the  question,  we  must  see,  still  remains,  whether  a 
case  is  stated  by  the  bill,  which,  were  the  cause  to  go  to  a 
hearing  upon  the  bill  as  it  stands,  the  facts  alleged  and 
charged  being  (without  addition,  diminution,  or  variation) 
I)roved  or  admitted,  would  entitle  the  plaintifiTs  to  some 
relief  within  the  range  of  the  relief  si)ecifically  or  generally 
prayed.  If  it  would  not,  the  demurrer  ought  to  be  d- 
lowed. 

Now,  first  as  to  the  declarations  of  right  asked.  It 
would  not,  I  apprehend,  be  consistent  with  the  rules  of  this 
jurisdiction  to  make  a  decree  containing  wholly  or  in  part 
those  declarations,  and  nothing  more.  Nakedly  to  declare 
a  right,  without  doing  or  directing  anything  else  relating  to 
the  right,  does  not,  I  conceive,  belong  to  the  functions  of 
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his  Court.     And  in  a  case  where  a  decree  containing  a         1^7. 
kdaration  of  right  alone  or  an  injunction  alone  would  not      "     "^ 
t)e  6orrect,  I  suppose  that  a  decree  containing  a  declaration  ». 

j£  right  and  an  injunction^  but  nothing  else,  would  not  be 
correct.  When,  therefore,  in  what  I  am  proceeding  to  say, 
[  shall  use  the  term  relief,  I  wish  to  be  understood  as 
meaning  relief  beyond  a  mere  declaration  of  right. 

Next,  as  to  the  injunction  or  injunctions  asked.  The 
provisional  injunction  is  only  as  to  the  sum  of  148/.  3«.  4d. 
The  permanent  injunction  is  as  to  that  and  more.  But 
BO  far  as  it  extends  to  more,  it  is  asked  in  terms,  as  I  con- 
cave, too  general  and  too  vague  to  be  granted ;  and  with 
regard  to  the  1481  Ss.  4cf.,  its  amount,  when  the  number, 
VBoiety,  and  extent  of  the  interests  to  which  that  sum  is 
alleged  to  be  subject  are  considered,  must  be  thought  very 
dight  and  trifling. 

This,  however,  is  not  all:  for,  conceding  or  assuming  that 
there  may  be  cases  in  which  an  injunction  may  be  proper 
without  any  other  relief^  without  a  view  to  other  relief, 
and  without  the  supposition  that  there  is  to  be  other  relief, 
the  present,  I  apprehend,  is  not  one  of  those  cases.  I  do 
not  conceive  that  on  this  record  an  injunction  could  be 
proper  without  otl.er  relief,  without  any  view  to  other  re- 
lief^ and  without  the  supposition  of  there  being  other  relief 
to  be  granted.  AVTiat  other  relief  then  could  be  granted 
on  this  record,  the  facts  being  as,  and  only  as,  stated  in  the 
{present  bill  ? — Beneficially  or  usefully  I  apprehend  none ; 
{oTy  as  I  conceive,  the  Court  does  not  possess  the  capacity 
and  means  of  acting  efficaciously,  so  as,  avoiding  injustice, 
to  do  justice  for  the  purposes  or  any  of  the  purposes  for 
which  the  bill  seeks  to  bring  it  into  action  in  the  circum- 
stances that  the  bill  states.  The  prayer  beyond  the  de- 
claration of  right  and  the  injunction  or  injunctions  asked 
is  thus  : 

**  And,  if  necessary,  that  an  account  may  be  taken  of  the  property 
•nd  funds  of  said  Lodge,  and  that  the  rights  and  interests  of  plain- 
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tifiB  and  all  other  persons  therein,  may  he  ascertained  and  declared, 
and  that  all  necessary  directions  may  he  given  for  giving  full  effect 
to  such  rights  and  interests,  either  in  manner  aforesaid  or  hy  repay- 
ment to  plaintiffs  of  the  amount  in  which  they  shall  he  found  to  be 
respectively  interested  in  the  said  property  and  funds  ;  and  that  in 
the  meantime  said  defendants.  Miles  Whitham,  Joseph  Herald,  and 
Thomas  Tindley  may  be  restrained  by  the  order  and  injunction  of 
this  Court  from  receiving  or  interfering  in  any  manner  with  the  said 
sum  of  148/.  Ss.  4J.  or  any  part  thereof,  until  the  further  order  of 
this  Court,  and,  if  necessary,  that  a  receiver  may  be  appointed  of  the 
property  and  assets  of  said  lodges,  and  of  the  payments  becoming 
from  time  to  time  due  to  the  same,  with  proper  directions  for  apply- 
ing the  same  in  conformity  with  the  rules  of  said  Lodge,  and  that  all 
proper  inquiries  may  be  directed  and  accounts  taken,  and  directions 
given  for  effecting  the  purposes  aforesaid,  and  for  further  relief." 


The  bill  must,  I  thiiik,  be  understood  as  denying  a  dis- 
solution of  the  society  to  have  taken  place,  and  also, 
probably^  as  not  seeking  a  dissolution  of  it,  nor^  as  X 
apprehend,  in  a  suit  constituted  as  this  is,  relating  to  an 
association  of  the  description  stated  on  the  record,  can  the 
Court  put  an  end  to  the  association,  or  break  it  up,  or 
change  its  governing  body  or  bodies,  or  undertake  the  regu- 
lation or  administration  of  such  proceedings  or  concerns 
as  the  proceedings  or  concerns  of  such  an  association  must 
be ;  and  if  all  individuals  interested  were  added  as  parties  to 
the  bill,  neither  would  the  suit  be  manageable,  whether  it  is 
so  now  or  not,  nor  would  the  matter  be  mended. 

A  bill  for  relief,  not  stating  facts,  upon  proof  or  admis- 
sion of  which,  without  more,  there  ought,  in  the  actual  state 
of  parties  on  the  bill,  to  be  granted  the  relief,  or  part  of  the 
relief,  specifically  prayed,  or  some  relief  not  inconsistent 
with  that  specifically  prayed,  is  demurrable.  And  that  de- 
scription is,  I  apprehend,  applicable  to  the  present  bill. 

I  allow,  therefore,  the  demurrer,  but  without  costs. 
Leave  to  amend  has  once  been  given,  and  I  think,  in  a  case 
at  least  such  as  this  is,  that  it  would  not  be  right  to  give 
leave  to  amend  again. 

I  may  add,  that  though  I  think  a  conclusion  against  the 
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bill  warranted  by  principle  and  authoritj,  and  (if  1  may         1847. 

speak  of  myself)  not  at  variance  with  any  decision  that  I       clouoh 

have  had  occasion  to  pronounce  in  any  other  cause,  it  is  a  «• 

conclusion  at  which  I  have  arrived  not  without  hesitation^ 

and  of  which  I  am  not  confident  of  the  correctness;  neither 

am  I  sure  that  I  ought  to  have  given  the  leave  which  I  did 

give  to  amend,  or  that  I  went,  upon  the  occasion  of  disposing 

of  the  former  demurrer,  so  fully  into  the  case  as  I  ought  to 

have  done.     If  I  was  in  error  in  that  instance,  or  am  in  the 

present,  the  mischief,  I  hope,  cannot  be  considerable.     The 

case,  as  it  now  stands  at  least,  is  perhaps  in  principle  one 

of  some  importance,  although  the  bill  does  not  in  my  view 

of  it  render  necessary  a  decision  whether  the  association  in 

question  is  one,  if  not  unlawful  by  the  common  law,  rendered 

criminal  or  unlawful  by  statute,  a  point  strongly  argued 

for  the  defendants,  upon  which,  if  I  have  formed,  I  decline 

stating  any  opinion;  nor  do  I  decide  whether  the  absence  of 

the  Attorney-General   from    this  record    is  material   or 

immaterial,  correct  in  form  or  substance  or  incorrect. 
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Marek  l8iA.  Monday  v.  Guyeb. 

When  tbftn  are  X  HIS  was  a  bill  for  the  specific  performance  of  an  agree- 
wbo  hsTe  a-  ment  entered  into  between  the  plaintiff  and  two  defendants, 
^gg^^^  iJ^  named  Gujer  and  Tadd,  for  the  surrender  by  the  defend- 
^  ^/  7"**        ants  to  the  phdntiff  of  a  term  of  years  vested  in  the  de- 

c.  85  doet  not  \  ,  .  :  . 

render  the  eri-  fendants  as  joint  tenants,  in  consideration  of  the  phdntiff 
sdmiifible  in  building  a  house  upon  the  land  comprised  in  the  term,  and 
^^^  ®'  ***      granting  a  lease  of  it  to  the  defendants  for  a  term  of  years, 

and  at  a  rent  in  the  agreement  respectively  mentioned. 
The  defendant  Tadd  was  examined  in  the  cause  as  a  wit- 
ness, on  behalf  of  the  other  defendant. 

Mr.  Bacon  and  Mr.  BealeSy  for  the  defendant  Guyer, 
proposed  to  read  this  evidence,  and  referred  to  the  act  6  &  7 
Vict.  c.  85,  providing  (among  other  things)  that  in  courts 
of  equity  any  defendant  in  a  cause  may  be  examined  as  a 
witness  on  behalf  of  a  co-defendant,  saving  just  exceptions, 
and  that  any  interest  which  such  defendant  may  have  in  the 
matters  in  question  in  the  cause  shall  not  be  deemed  a  just 
exception,  but  shall  only  be  considered  as  affecting  or  tending 
to  affect  the  credit  of  the  witness. 


Mr.  Russell  and  Mr.  Piggott^  for  the  plaintiff,  objected  to 
the  reception  of  the  evidence,  on  the  ground  that  the  act 
did  not  apply  to  the  case  of  two  defendants  who  had  exactiy 
the  same  defence,  and  said  that  no  authority  could  be  found 
for  the  admission  of  such  evidence. 

The  Vice-Chancelloii  said  he  would  not  be  the  first 
judge  to  hold  that  a  defendant  could  be  examined  as  a  wit- 
ness on  behalf  of  another  defendant,  who  had  exactly  the 
same  interest,  and  rejected  the  evidence. 
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Hilton  v.  Giraud.  ^^^^  2»A. 

Henry  weight  being  entitled  to  a  large  personal  Shut*  in  the 

°  .  .  London  Dock 

estate,  consisting,  among  other  things,   of  shares  in  the  Company  and 
London  Dock  Company,  and  in  the  East  and  West  India  ^ett  India 
Dock  Company,  by  his  will  dated  the  11th  of  December,  ^^jj^^,"  n^t 
1838,  (after  various  specific  legacies)  gave  and  bequeathed  to  be  interests 
ail  the  rest  and  residue  of  his  goods,  chattels,  personal  estate  the  Statute  of 
and  effects,  to  the  several  persons  who  had  been  appointed  9  q^^  2  c.  36. 
by  the  Lord  High  Chancellor  of  England  to  be  trustees  of 
charitable  estates  given  or  to  be  given  for  the  town  of* 
Faversham,  and  their  successors,  to  be  legally  appointed 
for  that  purpose,  upon  certain  public  charitable  trusts  in 
die  will  expressed. 

One  of  the  executors  and  trustees  of  the  will,  who  was 
also  one  of  the  trustees  of  the  charitable  estates  of  Faver- 
sham, filed  the  present  bill  for  the  administration  of  the 
testator's  estate,  making  the  other  executor  and  trustee,  the 
next  of  kin  of  the  testator,  the  remaining  trustees  of  the 
charitable  estates  for  the  town  of  Faversham,  and  the 
Attorney-General,  defendants. 

On  the  19th  of  March,  1842,  an  order  was  made  for 
taking  the  accounts  of  the  testator's  estate,  and  for  the  usual 
inquiries. 

The  cause  now  coming  on  upon  further  directions,  a  ques- 
tion arose  whether  the  shares  in  the  London  Dock  Company 
and  in  the  East  and  West  India  Dock  Company,  were  sub- 
ject to  the  Statute  of  Mortmain  or  not. 

By  the  act  9  Geo.  4,  c.  116,  s.  2,  the  London  Dock 
Company  is  constituted  a  corporation,  with  power  to  pur- 
chase and  hold  lands,  tenements,  and  hereditaments,  to  them, 
their  successors  and  assigns,  for  the  purposes  therein  men- 
tioned. 

By  the  9th  section,  all  the  docks,  basins,  wharfs,  quays, 
warehouses,  erections,  buildings,  lands,  grounds,  tenements. 
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hereditaments,  and  all  real  and  personal  property  whatso- 
ever, which,  under  any  of  the  acts  therein  mentioned,  had 
been  purchased  or  taken  or  constructed,  and  which  then 
remained  vested  in  the  said  company,  or  in  any  of  the  former 
or  then  present  directors  of  the  said  company,  were  thereby 
absolutely  vested  in  the  said  London  Dock  Company  thereby 
incorporated,  to  hold  to  them,  their  successors,  and  assigna 

By  the  10th  section  it  is  enacted,  that  all  the  capital  or 
joint  stock  of  the  said  company  theretofore  raised  and 
created  under  any  of  the  provisions  of  the  said  recited  actfl» 
or  which  might  be  raised  under  the  provisions  of  that  act, 
should  be  and  the  same  was  thereby  vested  in  the  said 
company  and  their  successors,  for  the  purposes  of  that  act, 
for  the  use  and  benefit  of  the  proprietors  of  the  said  capital 
or  joint  stock  of  the  said  company,  in  the  proportions  in  or 
to  which  they  were  or  should  be  severally  entitled  thereto, 
and  all  and  every  part  of  the  said  capital  stock  should  be 
deemed  to  be  personal  estate,  and  pass  by  transfer  in  the 
book  or  books  of  the  said  company  signed  by  the  proprie- 
tor or  proprietors  thereof,  his,  her,  or  their  executors  or 
administrators,  or  his,  her,  or  their  attorney  thereunto  duly 
authorised,  and  not  otherwise,  and  should  be  transmissible 
and  pass  by  will  as  such,  and  in  case  of  no  will  should  be 
distributable  as  intestatc^s  personal  estate. 

The  West  India  Dock  Company  was  contituted  under  1 
&  2  Will.  4,  c.  52 ;  and  by  1  Vict  c  9,  the  West  India 
Dock  Company  and  the  East  India  Dock  Company  were 
consolidated.  By  the  former  of  the  above  acts,  "  An  act  to 
consolidate  and  amend  the  several  acts  for  making  the  West 
India  Docks,"  sect  4,  the  West  India  Dock  Company  was 
constituted  a  corporation,  with  power  to  purchase  and  hold 
lands,  tenements,  and  hereditaments;  and  by  section  11 
the  banks,  basins,  wharfs,  quays,  warehouses,  erections, 
buildings,  lands,  and  hereditaments,  and  real  and  personal 
property  which,  before  the  passing  of  that  act,  remained 
vested  in  the  said  company,  or  in  any  of  its  directors  or 
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other  peiBons  in  trust  for  the  said  company,  were  vested  in         1847. 
the  said  West  India  Dock  Company  thereby  incorporated, 
to  hold  to  them,  their  successors  and  assigns,  for  the  pur- 
poses of  the  act. 

By  section  1 2  it  is  enacted,  that  the  capital  of  the  com- 
pany should  be  deemed  to  be  personal  estate,  and  pass  by 
transfer  in  the  book  or  books  of  the  said  company  signed 
by  the  proprietor  or  proprietors  thereof,  his,  her,  or  their 
attorney  thereimto  duly  authorised,  and  not  otherwise. 

By  1  Vict.  c.  9,  s.  2,  it  is  enacted,  that,  after  July  16th, 
1838,  all  the  docks,  hereditaments,  real  and  personal  pro- 
perty of  the  East  India  Dock  Company  should  be  absolutely 
vested  in  the  West  India  Dock  Company,  to  hold  to  them, 
their  successors  and  assigns,  for  such  and  the  same  estates, 
terms,  and  interests,  as  should  be  then  existing  therein 
respectively,  and  for  the  purpose  of  that  act,  and  of  the 
above-mentioned  act  of  1  &  2  Will.  4. 

By  sect  6  of  the  same  act,  it  was  enacted,  that,  from  and 
after  the  16th  day  of  July,  1838,  the  said  East  India  Dock 
Company  should  be  dissolved,  and  thereupon  it  should  be 
lawfiil  for  the  aaii  West  India  Dock  Company  to  take 
and  thenceforth  use  the  name  of  "  I'he  East  and  West  India 
Dock  Company  "  as  and  for  their  name  of  incorporation,  and 
to  alter  their  common  seal,  and  to  do  all  other  acts  conse- 
quent upon  such  change  of  name  accordingly. 

Mr.  Kae  and  Mr.  G.  M.  Crawford  for  the  plaintiff, 
submitted  the  question  as  one  between  the  next  of  kin  of 
the  testator  and  the  Faversham  charity  trustees. 

Mr.  Wigram  and  Mr.  Piggott^  for  the  trustees  of  the  Faver- 
sham charities. — The  only  question  is,  whether  these  dock 
shares  are  hereditaments  within  the  meaning  of  the  Mortmain 
Act(a).  These  companies  are  essentially  trading  companies, 
and  if  they  are  possessed  of  lands  it  is  merely  for  the  purposes 

(a)  9  Geo.  2,  c.  36. 
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of  the  trade.  Having  r^ard  to  the  manner  ii\  which  tihe 
interests  in  the  shares  are  vested  in  the  sharelloldersy  it  is 
submitted^  they  have  not  such  an  interest  in  anj  lands  as 
comes  within  the  statute ;  and  the  companies'  acts  constitute 
the  joint  stock  in  which  the  shareholders  have  an  interest, 
personal  estate  in  them  only.  They  cited  Attamey^Creneral 
V.  Giles  (a),  Thompson  v.  Thompson  (ft),  and  SparKng  v.  Par^ 
ker(c). 

Sir  Francis  Simpkinson,  and  Mr.  Faber^  for  the  next  of 
kin,  submitted  that  the  shares  were  within  the  Statute  of 
Mortmain.  Although  the  acts  provide  that  the  shares  shall 
be  transmissible  as  personal  estate,  yet  they  do  not  destroy 
the  character  of  the  shares  as  an  interest  in  land.  The 
old  cases  went  nearly  thus  far.  In  Negus  v.  Coulter  {d)y  the 
right  to  lay  chains  in  part  of  the  Thames,  to  moor  ships,  was 
held  to  be  an  interest  in  land  within  the  Statute  of  Mortmain. 
They  also  referred  to  Finch  v.  Squire  (e).  There  is  no 
distinction  between  a  corporation  being  a  trustee  and  an 
individual  being  a  trustee,  and  the  shareholders  have  as 
much  interest  in  the  case  of  a  corporation  as  if  the  corpora- 
tion were  individual  trustees  for  them.  The  case  of 
Thompson  v.  Thompson  (y*),  is  distinguishable  from  the 
present,  inasmuch  as  there  the  shares  were  in  a  company, 
the  main  object  of  which  was  the  manufacture  of  gas ;  here 
the  main  profit  was  the  actual  use  of  land,  and  land  cover- 
ed with  water,  and  warehouses.  Moreover,  in  the  London 
Dock  Company  Act,  the  legislature  contemplates  the  landed 
property  as  continuing  realty  in  the  company,  and  by  sect. 
76,  authorises  the  company  to  sell  in  case  of  a  dissolution 
and  an  agreement  to  divide  the  property  among  the  share- 


(a)  5  Bear.  433,  cited.  {d)  Amb.  367. 

\h)  1  Coll.  381.  /  («)  10  Vea.  43. 

(c)  16  Law  J.,  N.  S.,  Ch.  57.  (/)  1  Coll.  381. 
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holders.  Could  it  then  be  said,  that  the  shareholders  had  1847. 
not  an  interest  in  lands  ?  This  is  as  much  a  profit  from 
land,  as  if  a  oompan  j  of  market  gardeners  were  formed,  and 
they  purchased  and  cultivated  land  for  their  trade;  whilst 
the  case  of  Thompson  v.  Thompson  was  the  case  only  of 
profit  derived  from  trade  in  the  manufacture  of  gas. 

Mr.  Kenyon  Parker  and  Mr.  Greenty  for  the  defendant, 
the  other  trustee  and  executor  of  the  testator's  will. 

Mr.  fVrayy  for  the  Attorney-General, 

The  Vice-Chancelloil — A  trade  can  hardly  be  carried 
on  without  some  interest  in  land.  Even  a  merchant  must 
rent  or  own  a  counting-house  or  the  room  in  which  he  carries 
on  his  business.  The  business  of  these  companies  consists  in 
taking  care  of  goods  and  ships.  My  opinion  is,  that  stock 
in  these  corporations  is  not  an  estate  in  hereditaments  cor- 
poreal or  incorporeal  within  the  meaning  of  those  expressions 
in  the  statute  (a). 


(a)  9  Geo.  2,  c.  36. 
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March  29M  GiLCHRIST  v.  CaTOR. 

A  to[^?iaTe  James  ANDERSON,  by  his  win,  dated  the  2l8t  of 

^^fmlran-  -AlPfU,  1841,  gave  unto  his  nieces,  Mary  Livingston  Callan- 

married  oieeefi,  ^Q^y  Frances  Callander,  Jane  Callander,  Harriet  Angelina 

DieocuidaDe-  Callander,  and  Caroline  the  wife  of  Frederick  Thompson, 

proviso  for  ^^id  also  to  his  nephew,  Alexander  Bruce,  an  annuity  or 

^^t^l  ^'^^  y^^^h^  "3"™  ^^  ^^^  ^^^»  payable  half  yearly,  during 

tor  declaring  their  respective  natural  lives.     And  the  testator  directed 

his  intention  to  , 

be,  that  the  that  the  said  several  annuitants,  or  any  or  either  of  them, 

should  be  re-  should  not  have  the  power  to  sell,  dispose  o^   transfer, 

oeived^as  wme  charge,  or  Otherwise  incumber,  part  with,  or  anticipate  the 

wards  the  main,  said  annuities  given   to   them   respectively,   or  any  part 

annuitants  dor.  thereof;    and   that   upon   any   transfer,   sale,   disposition, 

and  that^thV**  charge,  incumbrance,  or  alienation  being  made  by  any  or 

annuity  of  the  either  of  the  annuitants  of  all  or  any  part  of  the  said  annu- 

marned  niece  ...                                            .                               . 

should  be  for  ities  80  given  to  them  respectively,  as  therein  and  herein- 

parate  use :—  *  before  mentioned,  the  annuity  so  transferred,  charged,  sold, 

imnnity*of  M*  ^^sp<>9®<l  ^f,  alienated,  or  otherwise  incumbered  or  antici- 

unmarried  pated,  should  thenceforth  wholly  cease  to  be  payable  to  the 

niece  was  not  ,_                                _,                                           iiiii 

limited  so  as  s&icl  annuitant,  or  his  or  her  assigns,  and  should  thereupon 

m^uTr^ht^of  ^^^  thereafter  be  paid  and  applied  unto  and  equally  divided 

ahusbmdwith  between  his  residuary  leffatees  thereinafter  named,  it  beim; 

whom  she  sub-  .7                                 .                    . 

sequenUjT  mar-  the  testator's  intention  that  the  said  annuities  should  be 

A  husband,  taken  and  accepted  and  continued  to  be  received  as  some 

m^i^^^!  provision  towards  the  maintenance  and  support  of  the  seve- 

ed  to  cohabit  ral  annuitants  during;  their  respective  lives.     And  the  tes- 

with  his  wife,  j     i       j     i           i                 . 

and  ncrer  pro-  tator  declared  that  the  annuity  given  to  Mrs.  Thompson 

ahome,orcon-  should  bc  for  her  sole  and  separate  use,  independently  of 

tribut^  to  her  her  then  present  or  any  future  husband. 

support;  but  '■                          "^ 

left  her  to  be  The  testator  died  on  the  17th  of  January,  1842,  and  on 

her  sisters;  the  13th  of  August  following  Miss  Mary  Livingston  Cal- 

whilst  he  re- 
ceived and  appropriated  to  himself  her  income,  and  threatened  her,  by  gestures  as  weU  as  words, 
with  personal  Tiolenoe.     In  a  suit  instituted  by  the  wife  sgainst  her  husband  and  the  trustees 
of  an  annuity  of  £bO  (which  appeared  to  be  all  her  income),  the  Court  directed  the  annuity 
to  be  paid  to  her,  for  her  support,  till  further  order. 
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lander  married  James  Peddin  Gilchrist^  one  of  the  defend-         1847. 
ants.     She  then  lived  in  London^  in  apartments  with  two 
of  her  unmarried  sisters ;  and  to  these  apartments  she  re- 
turned with  her  husband  on  the  20th  of  August. 

On  the  27th  of  August,  Gilchrist  haying  been  absent  all 
day,  said  to  his  wife  on  his  return,  *^  Mary,  I  sleep  out  to- 
night ;  at  what  hour  do  you  dine  to-morrow  ?"  Mrs.  Gil- 
christ said  he  could  not  mean  that ;  on  which  Mr.  Gilchrist 
said,  "  I  am  quite  serious,  I  sleep  out ;  at  what  time  do  you 
dine  to-morrow?"  To  which  Mrs.  Gilchrist  replied,  "Where 
you  sleep  you  had  better  dine."  He  then  left  the  house, 
taking  his  portmanteau  with  him,  and  never  afterwards  co- 
habited with  Mrs.  Gilchrist. 

He  came  to  the  house  on  the  two  following  days,  and 
not  being  admitted  to  see  Mrs.  Gilchrist,  conducted  himself 
violently.  On  the  third  day  after  he  left  the  house,  Mrs. 
Gilchrist  went  into  the  country,  to  avoid  meeting  him ;  and 
he  was  unable  to  obtain  her  address  till  the  12th  of  Sep- 
tember, when  it  was  communicated  to  him  by  her  solicitor. 
He  then  wrote  to  his  wife,  proposing  a  reconciliation ;  to 
which  the  wife,  by  letter,  assented,  and  Mr.  Gilchrist  ar- 
ranged to  receive  her  in  London. 

On  her  coming  to  town,  he  met  her  at  the  coach-office, 
bat  had  not  provided  a  home  or  lodging  for  her. 

From  September,  1842,  till  March,  1843,  they  did  not 
meet. 

It  appeared  that  Mr.  Gilchrist  was  an  officer  on  half-pay, 
having  about  £75  a-year,  and  apparently  no  other  property; 
that  Mrs.  Gilchrist  had  £150  invested  on  mortgage  security, 
and  the  above  annuity  of  £50  a-year,  and  no  more. 

On  the  23rd  of  January,  1844,  Mr.  and  Mrs.  Gilchrist 
met  by  appointment  at  the  office  of  Mrs.  Gilchrist's  solicitor, 
who  paid  the  55L  9s.  8d.  to  her,  as  the  full  balance  of  the 
£150  then  due,  and  she  immediately  handed  the  money 
over  to  her  husband.     This  money  was  paid  to  him  upon  a 
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1847.  previous  promise  by  him  to  take  his  wife  to  France,  that 
they  might  live  cheaply  there. 

When  the  money  was  paid  to  him,  his  wife  pressed  him 
to  state  whether  he  had  taken  any  lodging  for  their  resi- 
dence. He  replied  that  he  had  not,  and  did  not  intend  to 
take  any,  and  that  she  had  better  return  from  whence  she 
came ;  and  after  making  some  angry  observations,  he  said, 
that  if  she  dared  to  question  him  as  to  his  going  out  or 
coming  in,  he  would  horsewhip  her  as  long  as  he  could  stand 
over  her,  and  at  the  same  time  flourished  a  stick  over  his 
head  in  a  threatening  manner  towards  her,  and  expressed 
his  resolution  to  be,  never  to  live  with  her  again.  He  then 
quitted  the  oflSce. 

On  the  29th  of  May,  1844,  Mrs.  Gilchrist  filed  the  pre- 
sent bill  against  the  trustees  and  executors  under  Mr.  An- 
derson's will  and  Mr.  Gilchrist,  praying  for  a  declaration 
that  she  was  entitled  to  receive  the  annuity  for  her  sole  and 
separate  use,  and  that  the  trustees  might  be  directed  to 
pay  it  to  her  for  the  future,  that  a  sufficient  sum  might  be 
set  apart  to  answer  the  growing  payments,  and  for  an  in- 
junction against  payment  to  her  husband. 

Mr.  Russell  and  Mr.  Miller,  for  the  plaintiff,  contended, 
that,  upon  the  whole  will,  it  was  apparent  that  the  testator 
intended  that  the  annuities  of  his  nieces  should  be  applied  to 
their  separate  use;  and  that  the  declaration  that  the  annui- 
ties were  to  be  applied  towards  their  maintenance,  was  a 
sufficient  manifestation  of  this  intention.  They  cited  jDar- 
ley  V.  Darhy  (a),  Dixon  v.  Olmius  (6),  and  Lee  v.  Prideaux  (c). 

The  Vice-Chancellor  said,  it  was  unnecessary  to  deter- 
mine what  construction  those  words  might  have  received  if 
there  had  not  been  a  man  among  the  annuitants,  or  if  there 
were  not  in  the  will  another  gift  to  a  niece,  technically  framed 

(a)  3  Atk.  390.  {h)  2  Cox,  414.  (c)  3  B.  C.  C.  381. 
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to  exclude  the  marital  right.  These  two  circumstances         1847. 
emed  to  decide  the  question  against  the  construction  con-     qilchrist 

tnded  for.  ^  *'• 

Cator. 

Mr.  Russell  and  Mr.  Miller  then  contended,  that  the 
'hole  property  ought  to  be  settled  on  the  wife,  the  husband 
aving  abandoned  her  and  threatened  her  with  personal 
iolence.  They  referred  to  Oxenden  v.  Oxenden  (a),  Nichols 
"•  Danvers  (b),  Williams  v.  Callow  (c),  Sleech  v.  Thorninff' 
tm  (rf).  Bond  V.  Simmonds  (e),  Wright  v.  Morley  (y),  and 
EWctt  V.  Ardell  (ff). 

Mr.  Parker,  for  the  husband,  said,  that  no  case  of  deser- 
tion or  cruelty,  on  the  part  of  the  husband,  had  been  made 
duty  and  that  much  stronger  circumstances  were  requisite, 
lo  entitle  a  wife  to  a  settlement  of  the  whole  of  her  pro- 
perty on  herself 

Mr.  Lewin  ap{)eared  for  the  trustees. 

The  Vice-Chancellor. — The  husband's  conduct  is  nei- 
ther justifiable  nor  excusable.  Considering  the  amount  of 
ihe  annuity,  I  think  the  wife  entitled  to  the  whole  for  her 
separate  use.  The  costs  of  the  plaintiff  and  the  trustees,  as 
between  solicitor  and  client,  must  be  paid  out  of  the  arrears, 
and  the  trustees  must  pay  the  annuity  to  the  plaintiff's  sepa- 
rate use  till  further  order.  The  husband  may  hereafter  en- 
title himself  to  apply  to  have  the  order  varied. 

(«)  2  Vern.  493.  («)  3  Atk.  20. 

(b)  2  Ves.  671.  (/)  11  Ves.  20. 

\c)  2  Vern.  762.  {g)  6  Mad.  149. 
(d)  2  Ves.  sen.  662, 
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^  27M,  and       PARKEB  v.  The  River  Dunn  Navigation  Company. 

April  29th.     -q 
Shtreholders  in  J3Y  an  act  of  Parliament  passed  in  the  6  Gea  2,  (c.  ix.), 

naTigatira^       for  amending  two  former  acts,  (12  Geo.  1,  c  xxxviiL,  and 

TMUtS^i^Slin  ^^  ^^-  ^*  ^-  ^^^)»  ^^  ^^^  better  perfecting  and  maintam- 

the  oommittee  ing  the  Navigation  of  the  river  Dunn,  and  uniting  the  pro- 
of niaiiAi(einent         ,  ,  ,  "l        !_• 

from  enteriDg  pnetors  thereof  into  one  company,  it  was  among  other  thingB 
toto^St^  enacted,  that  the  undertaking  of  the  navigaton  of  the  river 
agreement  with   Dunn  from  Hohnstill  in  Doncaster,  up  to  the  utmost  ex- 

thetmiteetof  .^ 

a  projected  rail-  tent  of  the  township  or  lordship  of  Finsley  westward,  and 

toraSS55!m«t.  all  powers  and  authorities  to  scour  and  cleanse  the  said 

^rta^li^?  On  "^^^>  ™*^^  locks,  dams,  cuts,  sluices,  bridges  in,  or  near, 

the  motion  for  qj.  Q^ev  the  Said  river  or  cuts,  make  paths,  build  or  make 

the  iignnction,  i  i      j 

it  appeared  from  wharfs  or  warehouses,  powers  to  purchase  lands  or  tene- 
affidaTits  that  mcnts  for  the  purposes  aforesaid,  and  all  tolls,  tonnage^ 
l^^^lhe***  lock  dues,  and  duties,  and  powers  to  take  tolls,  tonnage, 
navigation  lock  dues,  or  duties  for  boats,  vessels,  or  merchandise  borne 

been  affixed  to  upon  the  said  river  between  Holmstill  aforesaid  and  the 
l^th'ST^way  "^ost  westeriy  part  of  the  said  township  of  Finsley,  and  all 
jS*i?*V""  h  o^l^^r  powers,  privileges,  advantages,  property,  and  interest 
railwaj  tmstees  in  the  said  navigation  above  Holmstill,  or  the  undertaking 
partiMtothc  thereof,  and  all  other  things  which  were  in  or  by  the  above- 
motion°ordcred  ^^^^^0^6^  ^ct  12th  Geo.  1,  c.  xxxviii.,  vested  in  or  given 
to  stand  over,      to  the  master,  wardens,  searchers,  assistants,  and  common- 

with  leave  to 

amend  the  bill  alty  of  the  Company  of  Cutlers  in   Hallamshire,  in  the 

them  parties,  county  of  York,  their  successors  and  assigns,  and  also  the 

^?^?**  "**-  undertaking  of  the  navigation  of  the  said  river  from  Holm- 

newed,  upon  still  aforesaid  down  the  said  river  to  Wilsickhouse ;  and 

record,  the  ^U  ^^  powers  and  authorities  which  in  or  by  the  said  act 

Court  refused 
the  injunction ; 

the  nsTigation  companj  and  the  committee  of  management  undertaking  not  to  apply  any 
further  part  of  the  funds  of  the  navigation  company,  in  any  manner  not  authorised  by  the 
Navigation  Acts,  unless  under  the  authority  of  Parliament,  and  all  the  defendants  undertaking 
to  consent  to  the  plaintiffs  being  treated  as  persons  entitied  to  oppose  the  railway  bill  in  Parlia- 
ment. 

Qn^Bre,  whether  a  cestui  que  trust  can  have  an  injunction  to  restrain  his  trustees  from  assent- 
ing to  a  bitf  in  Parliament. 
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13th  Geo.  1,  c.  XX.,  were  vested  in  the  mayor,  aldermen, 
and  bui^esses  of  the  borough  of  Doncaster,  and  all  the 
Btock,  dues,  tonnage  and  other  duties,  interest  and  property 
of  both  the  said  corporations  and  each  of  them,  in  or  to  the 
said  navigations  above  and  below  Holmstill,  except  certain 
duties  in  the  act  mentioned,  should  be  and  the  same  were 
thereby  divided  into  150  equal  parts  or  shares,  which  were 
thereby  vested  in  the  several  corporations  and  the  several 
persons  thereinafter  mentioned,  and  their  several  and  re- 
spective successors,  heirs,  and  assigns,  in  the  manner  and 
proportion  therein  mentioned. 

And  it  was  enacted,  that  the  said  proprietors  of  the  said 
one  hundred   and  fifly  shares,  their  several  and  respec- 
tive successors,  heirs,  and  assigns,  were,  from   the  24th 
June,  1733,  united  into   one  body,  for  the  better  carry- 
ing on,  making,  maintaining,   and  perfecting  of  the  said 
navigation,  as  well  above  as  below  Holmstill,  according  to 
the  rules  and  orders  thereinafler  expressed,  and  should  for 
that  purpose  be  one  body  politic  and  corporate,  by  the  name 
of  the  Company  of  Proprietors  of  the  Navigation  of  the 
River  Dunn ;  and  by  the  same  name  should  have  perpetual 
succession,  and  should  have  a  common  seal,  and  by  that 
name  should  and  might  sue  and  be  sued,  and  also  should 
and  might  have  power  and  authority  to  purchase  lands  to 
them  and  their  successors  and  assigns,  for  the  uses  of  the 
said  navigation,  and  should  govern  themselves  and  all  their 
proceedings  according  to  the  siud  rules  and  orders;  and 
that  the  said  company  so  united  should  have  full  power  and 
authority,  and  they  were  thereby  empowered  and  author- 
ised, to  do  all  such  acts,  in  order  to  the  making  the  said 
river  navigable,  and  to  maintdn  and  support  the  navigation 
thereof  both  above  and  below  Holmstill,  as  the  said  two 
corporations,  or  either  of  them,  their  or  either  of  their 
successors  or  assigns,  might  have  done,  or  were 'empowered 
to  do,  by  virtue  of  the  said  two  former  acts,  or  either  of 
them;  and  also  to  purchase  lands  for  the  same  purposes 
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1847.        and  in  the  same  manner  as  the  said  two  oorporationsy  <x 
Parkui      either  of  them,  were  empowered  to  pmtshase  lands  by  the 

The  DvKir     ^^  ^^^  ^^  ^^  ^^7  ^^^^  o^  them ;  and  to  take  and  re- 

Matioatxon   ceive  all  such  lock  dues,  tonnage,  and  other  duties,  rents, 
Co*  ,  , 

and  payments  whatsoever,  as  the  said  two  oorporatioiu, 

or  cither  of  them,  or  either  of  their  successors  or  assigns, 
were  empowered  to  do  by  the  said  two  acts,  or  by  dther 
of  them,  except  the  aforesaid  duties  which  the  said  maycnr, 
aldermen,  and  burgesses  of  the  borough  of  Doncaster  were 
empowered  to  take  as  aforesaid;  and  also  to  execute  all 
the  powers  given  to  or  vested  in  the  said  two  corpora- 
tions, their  successors  and  assigns,  and  in  each  of  them,  by 
virtue  of  the  said  two  acts  of  parliament,  or  either  of  them, 
and  in  such  manner  as  such  two  corporations,  or  either  of 
them,  might  have  executed  the  same,  except  in  such  par- 
ticulars as  were  thereby  altered. 

And  it  was  enacted,  that  the  said  company  of  proprie- 
tors of  the  navigation  of  the  river  Dunn  should  be  and  they 
were  thereby  enabled  from  time  to  time  for  ever  there- 
after to  purchase,  take,  hold,  and  enjoy  to  and  for  them- 
selves, their  successors  and  assigns,  and  also  to  seU,  transfer, 
or  assign  any  share  or  shares  of  the  said  undertaking  or  un- 
dertakings, or  of  the  lands  or  tenements  purchased  for  the 
use  of  the  said  navigation,  and  also  to  purchase  lands,  te- 
nements, and  hereditaments,  to  them  and  their  successors 
and  assigns,  for  the  use  of  the  said  navigation,  without  in- 
curring any  of  the  penalties  or  forfeitures  of  the  Statute 
of  Mortmain,  and  that  any  person  or  persons  might  ^ve, 
grant,  bargain,  sell,  and  convey,  any  share  or  shares  of  the 
said  undertaking,  or  any  lands,  tenements,  or  hereditaments, 
to  the  said  company  of  proprietors,  for  the  use  or  benefit  of 
the  said  navigation,  without  license  or  alienation  in  mort- 
main. 

And  it  was  enacted,  that  the  corporation  and  corpora- 
tions, person  or  persons,  their  successors,  heirs,  or  assigns, 
who  for  the  time  being  should  have  one  or  more  of  the  said 
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150th  share  or  shares  of  the  said  navigation,  or  the  under- 
taking thereof,  thereby  so  limited  as  aforesaid,  should  have 
so  many  150th  shares  or  parts  of  the  dear  profits  of  said 
navigation  above  and  below  Holmstill,  (the  same  being  into 
160  shares  to  be  equally  divided),  as  he,  she,  or  they 
should  have  such  share  or  shares  of  said  150  shares  of  or 
in  said  undertaking. 

And  it  was  enacted,  that  certain  rules  and  orders  therein 
set  forth  should  be  and  the  same  were  thereby  declared 
to  be  the  rules  and  orders  by  which  the  company  of  propri- 
etors of  the  navigation  of  the  river  Dunn,  and  all  the  mem- 
bers of  the  said  company  should  be  governed ;  and  among 
other  such  rules  it  was  declared,  that  there  should  be  a  ge- 
neral assembly  of  the  proprietors  of  the  said  partnership  at 
the  Cutlers'  Hall  in  Sheffield  aforesaid,  or  at  the  Ghiildhall 
in  Doncaster  aforesaid,  upon  the  second  Thursday  in  August 
which  should  be  in  the  year  1734,  and  so  on  every  second 
Tliursday  in  August  in  every  year,  from  and  after  the  said 
second  Thursday,  1734,  in  the  same  manner  as  aforesaid,  at 
two  of  the  clock  in  the  afternoon  on  every  of  the  said  days, 
to  dboose  a  new  committee  and  treasurer,  to  continue  for  one 
year,  and  to  take  the  accounts  of  the  old  one ;  and  it  was 
further  declared,  that  said  committee,  or  any  five  of  them, 
should  be  intrusted  with,  and  should  have  full  powers  to 
govern,  direct,  and  manage  the  said  undertaking,  as  well  as 
buying  and  purchasing  lands,  liberties,  and  materials  for  the 
use  of  the  said  navigation,  as  in  employing,  ordering  and 
directing  the  work  and  workmen,  and  in  placing  and  dis- 
jdacing  under-officers,  servants,  and  agents,  and  in  making 
all  contracts  and  bargains  touching  the  said  undertaking, 
and  in  raising  or  falling  the  lock  dues  payable  to  the  said 
proprietors,  so  as  they  should  judge  it  to  be  most  conveni- 
ent and  most  to  the  advantage  of  the  said  proprietom  and 
the  trade  of  the  said  river,  so  that  no  such  purchase  or  bar- 
gain be  made  without  the  concurrence  of  five,.at  lea0t,^of 
the  said  conunittee  together  assembled ;  and  that  the  said 
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lock  dues  should  not  be  raised  or  fallen  without  the  consent 
of  eight  of  the  committee  together  assembled,  or  raised 
higher  tlian  they  were  settled  by  the  said  two  acts. 

By  scvei'al  other  acts  of  Parliament,  the  portions  of  the 
river  over  which  the  powers  of  the  company  were  to  be  ex- 
ercised, were  extended. 

The  bill  was  filed  against  the  company,  and  against  the 
members  of  the  committee  of  management,  by  Thomas 
James  Parker,  and  Ann  Catherine  his  wife,  and  their  trustee, 
claiming  to  be  legal  owners  of  one  150th  share  in  the  com- 
pany ;  and,  after  setting  forth  the  above  act  of  Parliament, 
it  stated,  that  several  of  the  shareholders  in  the  company, 
some  of  whom  were  members  of  the  committee  of  manage- 
ment, had  formed  a  design  of  departing  from  the  provisions 
of  the  said  several  acts  of  Parliament,  and  of  injuring  and 
ultimately  discontinuing  the  navigation  by  the  same  acts  au- 
thorised and  directed  to  be  carried  on;  and  that  the  defendr 
ants  threatened  and  intended,  in  the  name  and  on  behalf  of 
the  company,  to  enter  into  and  carry  into  effect  an  agreement 
with  certain  persons,  the  promoters  of  an  undertaking  called 
The  South  Yorkshire,    Doncaster,   and   Goole   Railway, 
for  the  purpose  of  alienating  and  disposing  of  or  amalga- 
mating the  said  navigation,  and  the  tolls,  lands,  and  here- 
ditaments thereunto  belonging,  in  a  manner  not  authorised 
by  the  said  several  acts  of  Parliament,  or  any  of  them,  and 
for  applying  the  monies  and  other  property  of  the  said 
company  in  the  purchase  of  or  in  exchange  for  shares  in 
the  said  proposed  railway,  and  otherwise  in  contravention 
of  the  provisions  of  the  said  several  acts  of  Parliament, 
and  to  the  manifest  injury  of  plaintiffs  and  of  the  general 
ehareholders  in  the  said  company;  and  that  the  plaintiffi 
and  several  other  holders  of  shares  and  parts  of  shares  in  the 
company  disapproved  of  and  refused  to  concur  in  any  such 
agreement,  and  had  expressed  sucli  their  disapproval  to  the 
conunittee  of  management,  and  had  explained  to  such  com- 
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mitiee  (as  the  fact  was)  that  no  such  agreement  ought  to  1847. 

be  entered  into  or  carried  into  effect.  Parkxr 

The  bill  further  stated,  that,  in  the  month  of  October,      TheDiwK 
1846,  a  printed  circular,  bearing  the  names  of  five  of  the    Navigation 
committee  of  management  of  the  company,  and  bearing 
date  the  16th  October,  1846,  was  sent  by  post  to  and  de- 
livered to  the  plaintiff,  Thomas  James  Parker,  to  the  pur- 
port following : 

"River  Dunn  Navigation. 

**  We  the  undersigned,  being  five  of  the  committee  of 
the  company  of  proprietors  of  the  navigation  of  the  river 
Dunn,  do  hereby  give  notice  that  a  spedal  general  meeting 
or  assembly  of  the  company  of  proprietors  of  the  navigation 
of  the  river  Dunn  will  be  held  at  the  Cutlers'  Hall,  in  Shef- 
field, in  the  county  of  York,  on  Tuesday  the  2nd  day  of 
November  next,  at  12  o'clock  at  noon,  for  the  purpose  of 
taking  into  consideration  an  alteration  in  the  terms  of  amal- 
gamating this  company  with  the  South  York  Kailway." 

That,  in  December,  1846,  six  of  the  defendants  entered 
into  a  covenant,  in  their  own  names  respectively,  with  the 
trustees  of  the  said  proposed  railway,  and  agreed  to  sub- 
scribe £4000  for  2000  shares  in  the  said  proposed  railway 
allotted  to  them. 

That,  at  the  time  of  entering  into  such  agreement,  the 
tax  last-mentioned  defendants  were  shareholders  in  the 
navigation  company  and  members  of  the  committee  of 
management,  and  had  paid  to  the  trustees  of  the  railway 
company  £4000  out  of  the  funds  of  the  navigation  company 
as  a  deposit. 

The  prayer  was,  that  the  company  of  proprietors  of  the 
navigation  of  the  river  Dunn,  and  the  six  last-mentioned 
defendants  might  be  restrained  by  injunction  from  enter- 
ing into  or  carrying  into  effect  any  agreement  for  the  pur- 
pose of  selling  or  disposing  of,  discontinuing  or  injuring,  the 
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1847.  said  navigation,  or  patting  an  end  to  or  impairing  the  rigbts 
of  the  plaintiffs  in  the  said  company,  or  of  doing  any  act  for 
amalgamating  the  said  navigation  with  the  said  intended  rail- 
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NATioATioir  YfQj  company ;  and  might,  in  like  manner,  be  restrained  from 
applpng  the  funds  or  property  of  the  said  navigation  com- 
pany, or  any  part  thereof,  in  the  purchase  of  or  in  exchange 
for  shares  in  the  said  proposed  railway,  or  otherwise  in  a 
manner  repugnant  to  the  subsisting  provisions  of  the  sud 
several  acts  of  Parliament,  or  the  purposes  for  which  the 
said  company  was  established,  and  from  uring  and  permit- 
ting to  be  used  the  seal  or  name  of  tiie  said  company  for 
any  other  than  sach  purposes. 

A  motion  was  now  made  on  behalf  of  the  plaintifis  for 
an  injunction,  in  the  terms  of  the  prayer. 

In  support  of  the  motion^  affidavits  were  read  verifying 
the  statements  in  the  bill. 

The  substance  of  the  material  affidavits  in  opposition  to 
the  motion  was  as  follows  :— 

That,  in  the  year  1845,  several  bills  were  promoted  in 
Parliament  by  the  Midland  Bailway  Company  for  powers 
to  make  a  railway  from  Swinton  to  the  town  of  Doncaster, 
nearly  parallel  to  the  said  navigation,  and  other  railways  to 
the  Elsecar  and  Wasbrough,  nearly  parallel  to  the  canab 
tributary  to  the  said  navigation;  and  that,  in  the  same 
year  1845,  another  bill  was  promoted  in  Parliament  for 
making  a  railway  from  Doncaster  to  Goole,  also  nearly 
parallel  with  the  said  Dunn  navigation  from  Doncaster  to 
Goole,  so  that,  by  means  of  the  existing  Midland  Railway 
and  the  projected  schemes,  railways  would  have  been 
formed  nearly  parallel  to  the  said  Dunn  navigation  through 
the  whole  length  thereof:  and  that,  in  case  any  such  rail- 
ways had  been  made,  the  same  would  have  greatly  inter- 
fered with  the  traffic  of  the  said  navigation  and  the  profits 
arising  therefrom ;  and,  consequently,  the  said  River  Dunn 
Company,  under  the  sanction  of  general  meetings,  opposed 
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each  applications^  and  incurred  very  heavy  expenses  in  so 
doing ;  and  all  the  said  bills  were  in  that  session  of  Parlia* 
ment  postponed  or  thrown  out. 

That,  after  the  dose  of  the  session  of  1845,  the  commit- 
tee of  the  Biver  Dunn  Company  had  reason  to  believe  that 
it  was  the  intention  of  the  Midland  Railway  Company  to 
renew  the  application  to  Parliament  in  tiie  ensuing  session, 
and  finding,  also,  that  some  other  companies  were  formed, 
promoting  railways  within  the  district  traversed  by  the  Dunn 
Navigation,  and  which  would  be  in  direct  competition  with 
the  said  navigation,  and  deeming  it  impracticable  to  prevent 
the  construction  of  some  such  railways^  judged  it  to  be 
greatiy  for  the  benefit  of  the  said  company  of  proprietors  that 
the  said  navigation  should  be  amalgamated  with  a  railway 
adapted  for  the  accommodation  of  the  districts,  and  that  the 
navigation  and  railway  should  mutually  co*operate,  rather 
than  the  said  navigation  be  subjected  to  the  obstruction  and 
rivalry  of  a  hostile  railway. 

That,  with  this  view,  the  committee  of  the  navigation 
company  entered  into  negotiations  with  the  principal  coal- 
owners  and  land-owners  in  the  district,  and  also  with  the 
other  promoters  of  a  railway,  called  "  The  South  Yorkshire 
Coal  Railway ,''  which  was  adapted  for  the  accommodation 
of  the  district  traversed  by  the  said  Dunn  Navigation,  and 
by  the  Deame  and  Dove  canal,  and  by  a  portion  of  the 
Bamsley  canal,  which  are  tributary  to  the  said  river  Dunn. 
And  it  was  agreed,  that,  provided  Parliament  should  sanc- 
tion such  arrangements,  such  Dunn  company  and  naviga- 
tion should,  by  the  act  to  be  obtained  for  constituting  said 
railway  company,  be  amalgamated  with  the  said  projected 
railway;  that  the  present  dividend  of  £120  per  share  on  the 
150  shares  in  the  navigation  of  the  said  river  Dunn  should 
be  guaranteed  by  the  said  railway  company  to  the  sidd 
navigation  proprietors,  with  the  option  to  such  proprietors 
to  convert  such  dividend  into  railway  stock,  at  the  rate  of 
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twenty-five  years'  purchase^  and  with  the  option,  on  the 
part  of  the  railway  company,  at  any  time  before  such  oon- 
Ycrsion,  to  buy  out  the  eame  dividend  at  the  rate  of  twenty- 
five  years'  purchase. 

That  the  application  was  made  to  Parliament^  in  the  last 
session,  for  an  act  to  carry  out  the  agreement  before  re- 
ferred to ;  but  the  bill  was  thrown  out  by  the  conunittee  to 
whom  the  same  was  referred. 

That,  throughout  such  session,  in  consequence  of  the  nod 
agreement,  the  said  railway  company  took  upon  itself  the 
trouble  and  expense  of  opposing  all  other  railways  within 
the  district  of,  and  which  competed  with,  the  said  riTcr 
Dunn  Navigation. 

That,  had  the  said  navigation  committee  been  called  upon 
to  oppose  the  said  railways  in  Parliament  at  their  own  cost, 
the  expense  of  such  opposition  to  the  said  navigation  company 
would  have  exceeded  £5,000,  and  such  opposition  would 
have  been  absolutely  necessary,  in  order  to  protect  the  in- 
terests of  the  said  navigation  company,  had  not  such  agree- 
ment as  aforesaid  been  made. 

That,  at  the  general  annual  meeting  of  the  navigation 
company,  held  on  the  6th  day  of  August,  1846,  at  which  the 
plaintiff  Thomas  James  Parker  was  present,  it  was  resolved 
that  the  committee  then  appointed  be  authorised  to  cany 
out  any  arrangements  already  entered  into,  with  reference 
to  the  Soutli  Yorkshire  or  any  other  railways,  as  also  to 
enter  into  such  other  arrangements,  as  in  the  discretion  of 
the  committee  might  be  considered  desirable  or  necessary, 
for  the  protection  of  tlie  interests  of  the  Kiver  Dunn  Navi- 
gation. 

That,  at  a  meeting  of  the  committee  of  the  said  company 
of  proprietors,  held  on  2l6t  December  last,  the  seal  of  the 
company  was  affixed  to  the  counterpart  of  an  agreement 
of  that  date,  and  made  between  Earl  Fitzwilliam,  Lord 
Wamclilfe,  Frederick  William  Thomas  Vernon  Wentworth, 
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Eeq.9  and  William  Bennett  Martin,  Esq.,  acting  on  behalf        1847. 
of  the  South  Yorkshire,  Doncaster,  and  Goolo  Railway       PAaKBa 
Company,  and  other  the  companies  and  corporations  whose      *n^^ 
seals  were  thereunto  affixed,  and  parties  and  persons  whose    Natioatiow 
names  were  thereunto  subscribed  and  seals  affixed,  of  the 
first  part,  and  the  company  of  proprietors  of  the  navigation 
of  the  river  Dunn,  of  the  other  part,  whereby,  after  reciting 
that  the  parties  thereto  of  the  first  part,  and  others,  were 
minded  and  desirious  of  forming  and  making  a  railway,  to 
be  called   the    South    Yorkshire,   Doncaster,   and  Goole 
Railway,  connecting  the  Silkt^tone,  Elsecar,  Wasborough, 
and  Bamsley  coal-fields,  in  the  county  of  York,  with  the 
Great  Northern,  the  Sheffield  and  Manchester,  the  Hud- 
dersfield  and  Sheffield,  and  the  Midland  Railways,  for  the 
objects  and  purposes,  and  upon  the  principle  set  forth  in 
the  subscribers'  agreement,  entered  into  previous  to  the 
then  last  session  of  Parliament,  for  making  the  same,  and 
to  constitute  such  independent  termini,  and  for  forming 
such  junction  or  junctions  with  any  other  railway  or  rail- 
ways already  existing  or  projected,  or  which   might  be 
thereafter  formed  or  projected,  and  with  such  branch  rail- 
ways and  extensions  of  the  main  or  branch  lines,  as  the 
oonunittee   of   management  or   directors   of   said    South 
Yorkshire,  Doncaster,  and  Goole  Railway,  should,  in  their 
£scretion,  deem  most  expedient     And,  after  reciting  that 
such  projected  railway  would  interfere  with  the  River  Dunn 
Navigation,  and  the  Deame  and  Dove  Canal,  respectively ; 
and  that  it  would  conduce  to  the  more  cheap  and  expedi- 
tious transit  of  the  minerals  from  the  South  Yorkshire  dis- 
trict, and  would  be  mutually  advantageous  to  the  said  parties 
thereto,  that  the  properties  and  interests  of  the  said  River 
Dunn  navigation,  and  of  the  said  Deame  and  Dove  Canal 
respectively,  should  be  amalgamated  with   the  proposed 
railway,  upon  the  terms  and  conditions,  and  subject  to  the 
agreements  and  stipulations  thereinafter  set  forth,  it  was 
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]ftl7.  witneeeed,  dnl  the  povties  tboeto  of  the  fint  part,  on 
f^mMMB  behalf  of  the  aid  South  Yockdine,  Dcmcwter,  and  Goole 
.-^[^^^  Bailwaj  ConqMuiT,  but  not  to  as  to  lender  themfldyes 
NAficATioar  indiTidiiallj  liable,  thereby  covenanted  with  the  company 
of  proprietors  of  the  nayigation  of  the  river  Dunn,  their 
ffuooeaeora  and  aangns,  that  the  said  covenanting  parties 
should  give  the  regular  nodoe  of  application  to  Parliament, 
for  leave  to  bring  in  a  bill,  and  to  obtaip  an  act,  to  make  a 
railway  or  railways  to  connect  the  Silkstone,  Elseoar, 
Wasborough,  and  Bamaley  coal-field^  with  the  Great 
Northern,  the  Sheffield  and  Manchester,  the  Huddersfield 
and  Sheffield,  and  the  IVfidland  Railways,  and  to  eflSsct  all 
other  the  objects,  purposes,  and  intentions  thereinbefore 
mentioned,  and  would  take  or  cause  to  be  taken  all  such 
other  steps  and  means  in  the  then  next  and  any  subsequent 
session  or  sessions,  which  might  be  requisite  for  applying  for 
and  obtaining  an  act  of  Parliament  to  carry  out  such 
objects  and  intentions,  that,  by  the  act  to  be  so  obtained, 
the  said  River  Dunn  Navigation,  and  the  Deame  and  Dove 
Canal  respectively,  should  be  amalgamated  with  the  said  pro- 
jected railway,  (subject  to  such  alterations,  if  any,  as  to  the 
powers  and  privileges  of  the  said  navigation  and  canal  com- 
{)anics  respectively  as  Parliament  might  require),  upon  the 
terms  therein  specified,  being,  among  others,  the  following, 
viz. — 

That  the  capital,  property,  and  effects,  of  and  belonging 
to  the  River  Dunn  Navigation  Company,  should,  on  the 
passing  of  the  act,  be  considered  and  taken  as  converted 
into  £450,000  paid-up  capital  stock  in  the  amalgamated 
company ;  and  by  the  act  to  be  obtained  as  aforesaid  the 
proprietors  of  the  shares  in  the  said  navigation  should  be  duly 
registered  in  the  books  of  the  amalgamated  company,  in 
proportion  to  their  respective  shares  and  interests ;  which 
capital  stock  so  to  be  registered,  should,  nevertheless,  be 
subject  and  liable  to  all  such  liabilities  and  responsibilities  to 


CASES  IN  CHANCERY. 


203 


which  the  respective  shares  in  the  Biver  Dunn  Navigation 
were  liable  and  responsible  immediatelj  previous  to  the 
passing  of  the  proposed  act. 

That  the  amalgamated  company  should  be  at  liberty  at 
any  time  within  ten  years  after  the  opening  of  the  proposed 
ndlway,  to  buy  up  or  pay  off  at  par  the  whole  of  the  said 
capital  stock  to  be  registered  in  respect  of  the  River  Dunn 
Navigation  as  aforesaid,  on  ^ving  twelve  months'  previous 
notice  of  their  intention  so  to  do. 

That,  by  the  act  to  be  so  obtained  as  aforesaid,  the  com- 
pany to  be  thereby  incorporated  should  be  made  liable  and 
responsible  for  all  other  collateral  liabilities  and  engagements 
of  the  said  company  of  proprietors  of  the  navigation  of  the 
liver  Dunn  to  which  the  last-mentioned  company  should  be 
liable  at  the  time  of  passing  the  proposed  act,  to  the  entire 
exoneration  and  discharge  of  the  same  Biver  Dunn  Company, 
provided  that  no  more  contracts  or  engagements  from  the 
date  of  that  agreement  should  be  entered  into,  nor  any  new 
liabilities  or  debts  incurred  without  the  consent  of  the  pro- 
visional committee  of  the  said  railway  company,  otherwise 
than  those  which  were  requisite  and  necessary  for  carrying 
out  and  perfecting  those  already  entered  into. 

That  the  capital  stock  to  be  registered  in  respect  of  the 
diares  in  the  Hiver  Dunn  Navigation  should  not  be  subject 
or  liable  to  any  call  whatever;  nor  should  the  owners  or 
holders  thereof,  in  case  of  the  failure  of  such  application  to 
Parliament  as  aforesaid,  be  subject  or  liable  to  bear  or  pay 
any  portion  of  the  expenses  attendant  on  applying  for,  ob- 
taining, or  carrying  into  eifect  the  proposed  act,  but  that 
such  expenses  should  be  whoUy  and  exclusively  borne  and 
pidd  by  the  amalgamated  company. 

And  the  navigation  company  for  themselves  and  their 
successors  thereby  covenanted  with  the  parties  of  the  first 
part,  their  successors,  executors,  administrators,  and  assigns, 
that  they  the  said  navigation  company,  their  successors  and 
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-,--  .-.-  T^  zvjiiiiri  ".   irni''  m-  rar:  .f  rhe  lumieofthc 

.".  :...—  ■_•--*,  izii  Tjiirii  tts  x^rrj^-i-i  :t  bj  -^  -^nenl 
i:f*--r. :  "    :  :~  ror'-Tr.  -ii  mi  .I'hst  nLT^j-  oi^mpany,  or  in 

:•-..  Mf-  -.:.--  •!:•.  L  :    :•:  i;itl«  r>:'i  tj  :he  act  to  be  ob- 

-.     .--      .:    ii^.i  r:-lvi-   •■z:":i::'":   iz«i  ".ha:  it  was  not 

-  •  ■  T  ^  1^  -i*^ii;— :  "liiiT  i::~  ^^'  rioll  b»;  done  bv  the 
-■-  .  '.-'  viiz*-.  :r  117  :  :h-:i:.  :  inrirf-rr?  wim  the  pro- 
-■-  :  'L'  -■_:  "r.*.-!.":"  ::' rrirri-f:::?,  uzl:56  under  the 
■  . :     r.--  ::"  ••:  ii*^  r:  :-i  i::  ::  PirlLizic:::  :o  bo  obtained  as 


?r.-.    K-r-K'/r,  Pri-'-j^  ar.  I    Mr.  Hj^yrton  Ilifrnphnys,  in 
-■;:r^r:of  ::.':   rr^o'lrr.,   c'.zel  C-Ur.fin  \.  Ecsttrm  Cauntiet 

t     a 

/////■/#/-//>/  Conj^ny  n  .  and  B^nradcAU  v.  Brickurood {b), 

Tho  VicE-CifAycELLOR  Said,  he  was  not  aware  of  the  case 
having  occurred  in  which  a  cestui  que  trust  had  applied  for 

r«;  JO  Law  Jour.  (Chancer))  73.  (b)  1  You.  &  Coll. 60. 
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a  injunction  to  restrain  his  trustee  from  giving  the  assent 
rhich  the  rules  of  the  Houses  of  Parliament  required  to  the 
ttssing  of  a  bill.  The  case  of  Ware  v.  Grand  Junction  Water 
oarks  Company  (a),  appeared  to  bear  upon  the  question,  and 
X)  be  in  favour  of  the  defendants.  But  there  was  here  a 
nreliminary  objection  to  the  frame  of  the  bilL  It  sought  to 
restrain  a  trustee  from  entering  into  or  carrying  into  eifect 
m  agreement  alleged  to  be  a  breach  of  trust.  Now,  it 
^ipeared  that  the  agreement  was  actually  executed,  and 
that  the  parties  with  whom  it  was  made  were  not  before 
the  Court.  If  the  execution  of  that  agreement  amounted  to 
%  breach  of  trust,  those  parties  had  notice  of  that  circum- 
Btance,  and  participated  in  the  breach.  Could  the  Court 
prevent  the  performance  of  the  contract,  without  having  all 
the  parties  before  it,  and  leave  the  present  defendants  to  be 
sued  at  law  for  not  fulfilling  their  contract  ? 

Mr.  Kent/on  Parker  and  Mr.  H,  Humphreys^  said,  that 
die  suit  had  been  so  framed,  on  account  of  the  fact  of  the 
agreement  being  actually  executed  not  having  been  known 
to  the  plaintiffs  till  it  was  disclosed  by  the  affidavits  now 
filed.  It  was  not,  however,  necessary  to  make  the  railway 
trustees  jyarties,  it  being  in  the  option  of  a  cestui  que  trust 
to  proceed  agsunst  the  trustees  alone  if  he  thought  fit ;  and 
the  latter  could  not  be  heard  to  allege  as  an  objection,  that 
the  breach  of  trust  of  which  they  had  been  guilty  would 
subject  them  also  to  proceedings  at  the  suit  of  strangers, 
for  improperly  entering  into  a  contract  which  they  had  no 
authority  to  carry  into  effect* 

The  Vice-Chancellor  said,  that  all  that  could  be  done 
at  present  was,  to  give  the  plaintiffs  leave  to  amend  the 
bill,  without  prejudice  to  the  motion,  and  to  allow  the 
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motion  to  stand  over,  on  the  defendants  undertaking  not  to 
applj  anj  further  part  of  the  funds  of  the  navigation  com- 
pany in  any  manner  not  authorised  by  its  acts  of  Parlia- 
menty  such  undertaking  to  be  without  prejudice  to  any 
question  in  the  cause. 


April  2m.  The  bill  was  accordingly  amended  by  making  the  railway 
trustees  defendants,  and  the  motion  came  on  again  to  be 
heard  on  this  day. 


Mr.  Kenyon  Parker  and  Mr. 
for  the  plaintiff. 


Humphreys^  appeared 


Mr.  Wigram  and  Mr.  E.  B.  Denisoriy  for  the  Canal  Com- 
pany.— The  motion  is  disposed  of  by  the  case  of  Ware  v. 
The  Grand  Junction  Water  Works  Company  (a),  where  the 
Lord  Chancellor  said,  ^^All  the  arguments  used  here 
touching  the  great  change  to  be  effected  by  the  new  project; 
— that  the  change  is  as  great  as  if,  instead  of  a  canal,  there 
was  to  be  an  application  to  convey  by  steam  upon  a  railroad 
— that  it  is  likely  to  ruin  the  proprietors,  and  the  like, — are 
still  open  to  the  plaintiff  before  a  committee  of  the  House  of 
Commons  or  House  of  Lords.  There  is  not  a  single  indivi- 
dual who  fancies  himself  aggrieved  by  the  proceedings,  who 
may  not  apply  in  person  before  that  tribunal,  and,  by  his 
agents,  counsel,  and  witnesses,  oppose  tlie  passing  of  the  bill 
into  a  law.  Is  not  that  the  old,  regular,  and  constitutional 
mode  ?  and  is  not  this  a  new  and  an  irregular  mode  of  pro- 
ceeding ?  If  this  application  is  listened  to,  every  time  a  new 
act  of  Parliament  is  applied  for  by  a  body  consisting,  like 
this  water  company,  of  600  or  700  proprietors,  if  a  single 
member  chooses  to  differ  from  the  rest  (and,  indeed,  but  for 
that  very  difference,  the  intervention  of  Parliament  would, 


:  (a)  2  Ross.  &  Myl.  470. 
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in  most  casefl,  be  unnecessary),  before  the  corporate  seal 
can  be  carried  to  Westminster  at  the  foot  of  a  petition  by 
the  company,  praying  for  an  extension  of  its  powers,  the 
matter  must  be  first  discussed  here  upon  an  injunction  bill, 
and  if  it  survives  the  injimction  bill,  then,  and  not  till  then, 
will  it  come  to  its  proper  tribunal  I,  for  one,  am  not  pre- 
pared to  open  this  door  to  litigation."  They  also  cited 
ifazley  v.  Alston  (a).  Attorney- General  v.  Manchester  and 
Leeds  Railway  Company  (ft),  and  Mayor  of  Lynn  v. 
Pemberton  (e). 

Mr.  De  Gex  appeared  for  the  Railway  Company. 

Mr.  Kenyon  Parker^  in  reply,  distinguished  the  case  from 
that  of  Ware  v.  Grand  Junction  Water  Works  Company y  on 
the  ground  that  in  the  latter  case  the  company  were  apply- 
ing  to  Parliament  for  an  act,  against  which  application,  pos- 
sibly, individual  members  of  the  company  might  be  heard; 
irhereas,  in  this  case,  the  Navigation  Company  were  merely 
Assenting  parties  to  the  proposed  bill,  and  the  plaintiff 
would  not  be  permitted  to  contend  in  Parliament  against 
that  assent  being  given,  and  would  be  without  remedy 
unless  ibis  Court  interposed. 

The  Vice-Chancellor  asked,  whether  the  Navigation 
Company  and  the  Railway  Company  would  undertake  that 
the  plaintiffs  should  be  treated  as  parties  entitled  to  appear 
before  either  House  of  Parliament  for  the  purpose  of  oppos- 
ing the  bill  ? 

On  the  counsel  for  the  Companies  agreeing  to  give  this, 
undertaking. 

The  Vicb-Chancellor  sjud,  that  no  fraud  had  been  im- 
puted to  the  defendants.     It  was  only  contended  that  they 

(a)  1  Phill.  790.  (6)  1  Railw.  Cas.  436. 

(c)  1  Swanst.  244. 
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txxk  A  mi«nVfii  liev  of  Ae  iiiicieatB  of  the  Companj. 
2sowj  h  appesccd  to  bk  tLaaaar  tint  thegrenimifamces  ap- 
pears^ OQ  cu  afiiaiits  lendcred  h  impciitamt  that  some 
^'joesisJing  oi  aa  exinor£iiarr  duiacter  ahoold  be  taken 
to  pcocdct  Uke  inieresa  of  tbe  XaT^iatiaii  Company.  And 
co3»iering  ^hiii  the  coane  taken,  whether  enoneoos  or  not 
cnooeocsy  had  beei  taken  iami  JUe^  mod  that  it  had  not 
been  shewn  that  the  phinriffft  would  be  whhoat  remedy, 
even  fnppo^og  t2he  defeniants  to  haTe  oommitted  a  bread 
of  trust ;  cooaJering  further,  that  notlung  was  intended  to 
be  done  except  under  the  authority  of  Parliament,  his 
Honour  thought  he  oij^lit  not  to  interfere,  if  the  defendants 
gare  the  undertaking  whidi  he  was  about  to  mention. 
His  Honour  then  stated  the  tenns  of  the  order  as  fidlows  :— 

Refuse  the  motion  without  prejudice  to  any  ques- 
tion in  the  cause,  and  without  prgn<£ce  to  the 
foDowing  undertaking :  The  Dunn  Nayigatioii 
Company  and  the  IXrectors  of  the  South  York- 
shire Railway  Company,  undertaking  that  the 
plaintiffs  shall  be  treated  as  parties  entitled  to 
appear  by  counsel  or  otherwise  before  ^ther 
House  of  Parliament,  or  before  any  committee 
of  either  House,  and  oppose  the  pasdng  of  the 
South  Yoi^shire  Railway  BilL 
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X  HIS  was  the  petition  of  two  judgment-creditors  of  J.  W.  Jadgment 
Astley,  (to  whom  an  annuity  was  bequeathed  by  the  testa-  at  a  fatnre  day, 
tor  in  the  cause),  claiming  under  a  special  direction  in  the  be  defeated  in 
decree  to  have  their  debts  paid  out  of  the  annuity.      The  ^  ^^}  °^ 

'^^  "^  thepreYioas 

debts  arose  under  the  following  circumstances : —  death  of  the 

By  an  indenture  of  the  10th  of  March,  1840,  J.  W.  be  a  charge, 
Astley,  for  valuable  consideration,  covenanted  with  one  of  S^vtct^c^iio 
the  petitioners  and  two  other  covenantees,  who  had  since  ■•  ^3,  upon  an 

annuity  be- 

died,  to  pay  the  covenantees  £6000  on  March  10th,  1847,  qneathed  to  the 
unless  the  coveqantor  should  previously  die.  payable  ^t  of 

Contemporaneously  with  this  deed,  and  as  part  of  the  ^^  estate,  but 
same  transaction,  the  covenantor  gave  the  covenantees  a  affect  growwg 

n  /»        •    1  •        1  o  paymenta  ac- 

warrant  oi  attorney  to  confess  judgment  m  the  sum  oi  cmingdaebe- 
£10,000,  subject  to  defeazance  if  the  sum  of  £6000  should  ^^t!4ebt*ur. 
not  become  payable,  or  upon  payment  within  three  months  <*"•  payable. 
after  it  should  become  payable,  and  with  a  declaration  that 
no  execution  should  issue  until  default  should  be  made  in  pay- 
ment of  the  £6000  if  and  when  it  should  become  payable. 

On  February  6th,  1841,  J.  W.  Astiey,  for  valuable  con- 
sideration, covenanted  with  both  the  petitioners  and  another 
person,  since  deceased,  to  pay  the  covenantees  £1500,  on 
February  6th,  1848,  unless  he  should  previously  die,  and 
at  the  same  time  executed  a  warrant  of  attorney  for  secur- 
ing the  £1500,  with  a  defeazance  in  the  event  of  the  sum 
being  paid  or  becoming  not  payable. 

Judgments  were  entered  up  upon  both  warrants  of  attor- 
ney, and  registered. 

In  May,  1842,  J.  W.  Astiey  took  the  benefit  of  the 
act  1  &  2  Vict.  c.  110. 

In  1835,  he  became  entitled  to  an  annuity  or  rent-charge 
of  £400  per  annum,  under  the  will  of  the  testator  in  the 
cause,  dated  the  17th  June,  1823,  whereby  the  testator  gave 
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certain  real  cstatesy  to  trustees,  apon  trust,  to  levy  and  raise 
yearly  during  the  life  of  J.  W.  AsUey,  and  pay  to  him  an 
annuity  or  yearly  sum  of  £400. 

The  present  suit  was  instituted  by  the  assignees  under 
J.  W.  Astley's  insolvency  against  the  parties  interested 
under  the  will^  for  the  purpose  of  having  the  annuity  secured 
to  the  assignees.  The  cause  was  heard  on  the  7th  of  August, 
1844,  when  a  question  arose  as  to  the  effect  of  the  will  in 
preventing  the  annuity  from  passing  to  the  assignees.  The 
arguments  and  decision  are  reported  by  Mr.  Collyer  (a). 

By  the  decree,  the  trustees  were  directed  to  pay  the 
annuity  with  the  arrears  thereof,  from  the  24th  of  Decem- 
ber, 1842,  to  the  plaintiffs,  upon  the  10th  of  November  then 
next,  and  the  subsequently  accruing  payments  thereof  as 
they  should  become  due,  until  the  further  order  of  the 
Court ;  the  trustees  to  be  at  liberty  to  give  notice  of  the 
decree  to  the  judgment-creditors  of  the  insolvent^  and  the 
decree  was  declared  to  be  witliout  prejudice  to  the  rights  of 
the  several  judgment-creditors  of  the  insolvent  Astley,  to 
take  any  proceedings  they  might  be  advised,  and  liberty 
was  given  to  them  to  make  any  application  in  the  suit. 

Under  this  decree  the  petitioners  now  claimed  to  be  en- 
titled to  a  charge  on  the  annuity  of  JE400,  in  priority  to 
the  plaintiffs  in  the  suit,  to  the  extent  of  their  judgment- 
debts.  The  pmyer  of  the  petition  was  for  an  order  that 
such  sum  jis  upon  the  taking  of  the  accounts  and  on  the 
inquiries  under  the  decree  should  apjXMir  to  be  due  in  respect 
of  the  annuity,  as  from  the  24th  December,  1842,  might  be 
paid  into  and  secured  in  court,  to  answer  and  satisfy  the 
charges  created  by  the  two  judgments  on  the  warrants  of 
attorney,  and  such  sums  as  should  become  due  and  payable 
to  the  petitioners  in  respect  thereof;  or,  if  the  CJourt  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  the  payment 
of  tlie  amount  to  be  found  due  in  respect  of  such  arrears,  and 
the  sums  due  and  to  become  due  in  respect  of  the  annuity 


(a)  1  Coll.  401. 
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before  the  ticoes  when  the  £6000  and  £1500  should  respect- 
ively become  payable^  then  that  it  might  be  ordered,  that 
&om  and  after  those  times,  all  payments  of  the  annuity 
might  be  paid  into  Court  for  the  purpose  of  answering  and 
satisfying  the  two  judgment-debts. 
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!Mr.  Wiffram  and  Mr.  Bacon,  for  the  petitioners,  sub- 
mitted that  the  annuity  of  £400  was  a  rent-charge  within 
1  &  2  Vict  c  110,  s.  13  (a),  and  that  the  judgments,  being 
duly  signed  and  duly  registered,  constituted  equitable  pre- 
sent charges  thereon,  although  the  executions  were  not  to 
issue  until  a  future  day. 

Mr.  Anderdon  and  Mr.  Hallett,  for  the  plaintiffs  in  the 
suit,  in  opposition  to  the  petition  : — 

Three  questions  arise  on  this  petition — Ist,  whether 
the  petitioners  have  any  lien  at  all ;  2ndly,  whether,  if  they 
have,  it  can  be  made  available ;  and,  3rdly,  whether  the 
1  &  2  Vict,  c  110  applies  to  a  judgment  entered  on  a 
contingent  debt. 

No  present  equitable  charge  could  exist  in  respect  of  a 
debt  on  which  execution  cannot  immediately  issue.  The 
13th  section  of  the  act  must  be  taken  in  connection  with 


(a)  The  enactments  of  the 
1  &  2  Vict.  c.  110,  so  far  as  they 
are  applicable^to  the  questions 
on  the  above  petition,  are  as  fol- 
lows:— Sect.  11,  **  And  whereas 
the  existing  law  is  defective  in 
not  providing  adequate  means 
for  enabling  jadgment-creditors 
to  obtain  satisfaction  from  the 
property  of  their  debtors,  and  it 
is  expedient  to  give  judgment- 
creditors  more  effectual  remedies 
against  the  real  and  personal 
estate  of  their  debtors  than  they 


possess  under  the  existing  law : 
be  it  therefore  farther  enacted, 
that  it  shall  be  lawful  for  the 
sheriff  or  other  officer,  to  whom 
any  writ  of  ele^,  or  any  precept 
in  pursuance  thereof,  shall  be 
directed  at  the  suit  of  any  per- 
son, upon  any  judgment,  which, 
at  the  time  appointed  for  the 
commencement  of  this  act  shall 
have  been  recovered,  or  shall  be 
thereafter  recovered  in  any  action 
in  any  of  her  Majesty's  superior 
courts  at  Westminster,  to  make 
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the  1 1  th  section  (a).  Before  this  act,  when  a  party  came  to 
this  Court  as  a  judgment-creditor  for  the  pnipose  of  having 
the  benefit  of  bis  judgment,  he  must  have  sued  out  exe- 
cution upon  the  judgment :  Neate  v.  2%^  Duke  of  Marl" 
borough  (i). 


Mr.  Malinsy  for  the  trustees. 

Mr.  Beales,  for  J.  W.  Astley. 

The  Vice-Chancellor  directed  that  the  arrears  and  fu- 
ture payments  of  the  annuity  should  be  impounded,  and  that 
the  petition  should  stand  over  until  the  10th  March,  1847, 


and  deliyer  execution  nnto  the 
party  in  that  behalf  suing  of  all 
such  lands^  tenements,  rectories, 
tithes,  rents,  and  hereditaments, 
including  lands  and  heredita- 
ments of  copyhold  or  customary 
tenure,  as  the  person  against 
whom  execution  is  so  sued,  or 
any  person  in  trust  for  him,  shall 
have  been  seised  or  possessed  of 
at  the  time  of  entering  up  the 
said  judgment,  or  at  any  time 
afterwards,  or  over  which  such 
person  shall  at  the  time  of  enter- 
ing up  such  judgment,  or  at  any 
time  afterwards,  have  any  dis- 
posing power,  which  he  might, 
without  the  assent  of  any  other 
person,  exercise  for  his  own  be- 
nefit, in  like  manner  as  the  she- 
riff or  other  officer  may  now 
make  and  deliver  execution  of 
one  moiety  of  the  lands  and  te- 
nements of  any  person  against 
whom  a  writ  of  elegit  is  sued  out ; 
which,  lands,  tenements,  recto- 
ries, tithes,  rents,  and  heredita- 
ments, by  force  and  virtue  of 
such  execution,  shall  accordingly 


be  held  and  enjoyed  by  the  party 
to  whom  such  execution  shall  be 
so  made  and  delivered,  subject  to 
such  account  in  the  court  out  of 
which  such  execution  shall  have 
been  sued  out,  as  a  tenant  by 
elegit  is  now  subject  to  in  a  court 
of  equity." 

Sect.  18.  ''And  be  it  enacted. 
That  a  judgment  already  entered 
up,  or  to  be  hereafter  entered  up 
against  any  person  in  any  of  her 
Majesty's  superior  courts  at 
Westminster  shall  operate  as  a 
charge  upon  all  lands,  tenements, 
rectories,  advowsons,  tithes,  rents, 
and  hereditaments  (including 
lands  and  hereditaments  of  copy- 
hold or  customary  tenure)  of  or 
to  which  such  person  shall,  at  the 
time  of  entering  up  such  judg- 
ment, or  at  any  time  afterwards, 
be  seised,  possessed,  or  entitled, 
for  any  estate  or  interest  what- 
ever, at  law  or  in  equity,  whe- 
ther in  possession,  reversion,  re- 
mainder, or  expectancy.' 

(b)  3  My.  &  Cr.  416. 
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Mr.  Wigram  and  Mr.  Bacon  now  brought  on  the  petition,  M<Mxh  1(WA. 
suggesting  that  a  large  balance  having  on  this  day  become 
payable  to  the  petitioners  upon  their  first  judgment,  the 
petitioners  were  entitled  to  the  arrears  of  the  annuity,  and 
also  to  all  future  payments,  until  that  judgment  should  be 
satisfied;  and  before  this  could  take  place,  the  amount 
secured  by  the  second  judgment  would  become  payable. 

IVIr.  Swanston  and  Mr.  Hallett,  for  the  plaintiffs,  did  not  - 
dispute  the  petitioners'  right  to  the  future  payments  of  the 
annuity,  but  they  again  contended  that  the  arrears  could 
not  be  affected  by  the  judgment-debt. 


Mr.  Malins  appeared  for  the  trustees  of  the  will. 
Mr.  Wigram^  in  reply. 

The  Vice-Chancellor: — 

It  would  be  giving  to  these  petitioners  a  more  extensive 
charge  than  they  contracted  for,  if  I  were  to  hold  that  sums 
payable  previously  to  the  time  of  the  debt  becoming  actually 
due,  were  payable  to  them.  Having  referred  to  the  act  1  &  2 
Vict.  c.  1 10, 1  think  that  the  payments  of  the  annuity,  which 
previously  to  this  date  became  due,  are  not  subject  to  the 
judgment,  but  that  from  this  date  they  are  liable. 
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la  a  cwfior-f     \  TESTaTijR.  z^  ii&  wHL  dooxd  Scd  rf October,  1832, 

~  efcxss  Gu  'i-oe  oc  die  defienduita^  an  infimt, 


**2|*  ^  ^*^    esacd  priTiiur  btanScKTir  iyr  c&e  pajmeiit  of  Ids  debtee  tbe 


K      preses.^  sci^  itk  bisdroSEti  br  a  cre&or  to  hmTe  the  de- 
af ourt.'    &isn*ZT  nasei  bv  aLe  'jt  dtt  «1  estate. 


£S1?V*_        BT^iiecTK  i-cfbrdher  tfinctuiH  the  Master  was  direct- 


to 


tDobCsaan 


anort 


^^_  ei  c*j  nLse  £'S«>J«  by  ak  or  inongi^e  of  die  real  estate,  diit 
som  bein<;  re«^Tizred.  in  adfdpxt  to  the  mooeT  standing  to 
die  cr»£t  of  die  caose.  to  sckfr  the  testators  debtSL 
The  ^lastiO'  ^>()coTed  of  the  som  of  £800  beii^  laised 
re-  b  T  a  mortgage  of  the  ptopertr,  whidi  consisted  of  hooses, 
iniu:fa  oat  ot*  refnzr.  It  was  toond  to  be  impoHrible  to  nise 
the  snm  re*)aired  on  mortgage  of  the  property  in  its  present 
nate;  bat  a  person  had  been  found  who  was  ready  to 
advance  the  £S00.  and  £120  in  addition,  beii^  the  sum 
feT^ebifi^'  neceseary  to  put  the  prendses  into  proper  repair,  on  condi- 
woiddbe'^         tion  that  the  addidooal  som  should  be  included  in  tbe 

mortgage  debt.  The  ^Master,  howerer,  declined  to  sanction 
the  raiding  of  any  further  sum  beyond  the  amount  directed 
to  be  raised  bv  the  decree. 

This  was  the  petiUon  of  the  plaintiff  in  the  suit  stating 
the  above  facts,  and  pmying  that  the  Court  would  direct 
the  Master  to  sanction  the  raising  of  the  £120  in  addition 
to  the  £800 — the  £120  to  be  expended  in  repairs.  It 
appeared  that,  imless  this  were  done,  the  money  required 
could  not  be  raised  on  mortgage,  and  that  a  sale  would  be 
much  less  beneficial  for  the  infant. 

Mr.  G.  L.  Russelly  in  support  of  the  petition. — Under  the 
act  1  Will.  4,  c.  47,  s.  1 1,  the  Court  has  authority  in  this  suit 
to  direct  a  sale  for  the  satisfaction  of  the  debts  of  the  testa- 
tor, and  to  order  the  infant  defendant  to  convey  effectually ; 
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and  by  2  &  3  Vict  c  60,  a.  1  (a),  the  provisions  authoris- 
ing the  Court  to  direct  a  conveyance,  are  extended  so  as  to 
authorise  the  Court  to  direct  mortgages  as  well  as  sales  to 
be  made  for  such  purpose.  It  would  seem  to  be  within  the 
scope  of  the  latter  act  to  direct  the  additional  sum  to  be  raised 
for  the  purpose  of  repairs,  it  being  incontcstably  necessary 
to  raise  the  £120,  in  order  to  raise  the  £800  on  mortgage. 
He  referred  to  Garmstone  v.  Gaunt  {b). 

Mr.  Headlam^  for  the  infant  tenant  for  life,  said — that,  if 
the  Court  could  make  the  order,  it  would  be  beneficial  for 
the  infant. 

IVIr.  Spurrier  appeared  for  the  other  defendants,  and 
offered  no  opposition. 


1847. 


(a)  The  following  are  the  en- 
actments referred  to,  11  Geo.  4  & 
1  Wm.  4,  c.  47,  8.  11 :— "  And 
be  it  farther  enacted,  that  where 
any  snit  has  been  or  shall  be  in- 
stituted in  any  court  of  equity 
for  the  payment  of  any  debts  of 
any  person  or  persons  deceased, 
to  which  their  heir  or  heirs,  de- 
yisee  or  devisees,  may  be  subject 
or  liable,  and  such  court  of  equity 
shall  decree  the  estates  liable  to 
such  debts  or  any  of  them  to  be 
sold  for  satisfaction  of  such  debt 
or  debts;  and  by  reason  of  the  in- 
£uicy  of  any  such  heir  or  heirs, 
devisee  or  devisees,  an  immediate 
conveyance  thereof  cannot,  as  the 
law  atpresent  stands,becompelled, 
in  every  such  case  such  court  shall 
direct,  and  if  necessary  compel 
such  infant  or  infants  to  con- 
vey such  estates  so  to  be  sold  (by 
all  proper  assurances  in  the  law) 
to  the  purchaser  or  purchasers 
thereof,  and  in  such  manner  as 
the  said  Court  shall  think  proper 
and  direct ;  and  every  such  infant 
shall  make  such  conveyance  ac- 


cordingly, and  every  such  con- 
veyance shall  be  as  valid  and  ef- 
fectual to  all  intents  and  pur- 
poses, as  if  such  person  or  persons 
being  an  infant  or  infants,  was  or 
were  at  the  time  of  executing  the 
same,  of  the  full  age  of  twenty- 
one  years." 

2  &  3  Vict.  c.  60,  8.  1.  After 
reciting  the  11  Geo.  4  &  1  Will. 
4,  c.  47,  the  act  proceeds  as  fol- 
lows : — "  Be  it  therefore  enacted, 
that  the  said  hereinbefore  recited 
provisions  of  the  said  act  shall 
extend,  and  the  same  are  hereby 
extended,  to  authorise  courts  of 
equity  to  direct  mortgages  as  well 
as  sales  to  be  made  of  the  estates 
of  such  infant  heirs  or  devisees, 
and  also  of  lands,  tenements,  or 
hereditaments  so  devised  in  set- 
tlement as  aforesaid,  and  to  au- 
thorise such  sales  and  mortgages 
to  be  made  in  cases  where  such 
tenant  for  life,  or  otber  person 
having  a  limited  interest,  or  such 
first  executory  devisee  as  afore- 
said, is  an  infemt." 

{h)  1  Coll.  577. 
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The  Yice-Chancellor  held  that  he  had  no  jurisdiction 
to  extend  the  sum  to  be  raised  by  mortgage,  for  the  purpose 
of  paying  for  repairs,  and  declined  to  make  the  order  sought 
by  the  petition. 


March  Tl^th. 

In  the  prow- 
cntion  of  in- 
qoiries  in  the 
Master's  office, 
the  plaintiff 
broaght  in  a 
state  of  &cts, 
and  examined 
under  a  com- 
mission  wit- 
nesses whose 
evidence  charg- 
ed the  defend- 
ants with  the 
receipt  of 
monies,  and  of 
whose  deposi- 
tions publica- 
tion had 
passed.    The 
defendants  then 
brought  in  a 
state  of  facts 
admitting  the 
receipts,  but 
discharging  the 
defendants  by 
payments.    On 
motion  the 
Court  gave  the 
defendant  li- 
berty to  issue  a 
commission 
and  examine 
witnesses  in 
support  of  the 
discharge,  but 
not  to  contra- 
dict the  plain- 
tirs  state  of 
facts. 


Parker  v.  Peet. 

JDY  the  decree  in  this  cause,  made  on  the  13th  July,  1846, 
the  Court  referred  it  to  the  Master  to  make  certain  inquiries. 

Under  this  decree  the  pluntiff  brought  in  his  state  of 
facts  before  the  Master,  and  upon  the  Master's  certificate 
a  commission  was  issued  to  examine  witnesses  on  behalf  of 
the  plaintifi^,  and  witnesses  were  examined  under  that  com- 
mission. 

On  the  1st  February,  1847,  the  plaintifi^  obtained  on 
motion,  with  notice,  an  order  that  the  depositions  of  the 
witnesses  be  published.     Publication  accordingly  passed. 

The  depositions  charged  the  defendants  with  the  receipt 
of  certain  sums.  The  defendants  then  brought  in  a  state  of 
facts,  introducing  new  facts  consistent  with  the  plaintiff's 
state  of  facts,  but  discharging  the  defendants  from  the  sums 
with  which  they  were  charged. 

Mr.  Wigram  and  Mr.  Wright^  on  behalf  of  the  defend- 
ants, now  moved  for  liberty  to  issue  a  commission  for  the 
examination  of  witnesses  in  support  of  their  state  of  facts, 
not  contesting  the  plaintiff's  state  of  facts,  but  in  the  nature 
of  confession  and  ayoidance. 

Sir  Francis  Simpkinson  and  Mr.  Daniel^  for  the  plaintiff, 
submitted  that  it  was  not  right,  after  the  plaintiff  had  esta- 
blished his  state  of  facts  by  evidence,  to  allow  the  defendants 
to  bring  in  another  state  of  facts,  and  have  an  opportunity  of 
presenting  their  case,  with  the  benefit  of  knowing  all  their 
opponents'  evidence.     Such  a  procedure  was  not  admissible 
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except  in  a  case  of  surprise,  as  in  WiUan  v.  WiUan  (a),  or  1947, 
unless  there  were  special  circumstances,  for  the  want  of  which 
it  was  refused  in  Winpenny  v.  Courtenay  (b).  No  stronger 
special  circumstances  were  offered  in  this  case  than  in  that. 
It  was  also  contrary  to  principle ;  for  the  pleadings  should  be 
one  and  entire. 

The  Vice-Chancellor  : — 

It  appears  consistent  with  authority  and  with  the  prac- 
tice in  the  Masters'  offices,  to  give  liberty  to  the  defendants, 
under  the  circumstances  of  this  case,  to  examine  witnesses 
for  the  purpose  of  proving  any  allegations  in  the  state  of 
facts  which  they  have  taken  in,  but  not  for  the  purpose  of 
contradicting  any  allegations  in  the  plaintiff's  state  of  facts. 

The  order  was — That  the  defendants  should  be  at 
liberty  to  examine  witnesses,  for  the  purpose  of 
proving  the  facts  alleged  in  their  state  of  facts, 
but  not  for  the  purpose  of  disproving  or  contra- 
dicting any  facts  alleged  by  the  plaintiflTs  state 
of  facts,  and  that  the  defendants  should  be  at 
liberty  to  sue  out  a  commission  for  that  pur- 
pose; and  in  case  the  parties  entitled  to  exa- 
mine witnesses  under  such  commission  should 
not,  within  four  days  after  notice  of  that  order, 
agree  to  the  nomination  of  persons  to  be  com- 
missioners therein,  and  the  order  in  which  such 
commissioners  should  be  named,  it  was  ordered 
that  it  should  be  referred  to  the  Master  to  select, 
or  nominate,  and  certify  certain  persons  to  be 
such  conmiissioners  in  the  manner  directed  in 
the  98th,  99th,  100th,  and  lOlst  of  the  orders 
of  the  8th  of  May,  1845,  in  the  cases  therein 
provided  for.  Notice  to  be  given  in  a  fortnight. 
Costs  to  be  costs  in  the  cause. 

(a)  19  Ves.  690.  {b)  6  Sim.  664. 
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1847. 
March  27th.  ESDAILE  V.   MoLTNEUX. 

An  exception  JLN  this  ca8e>  which  is  reported^  on  the  occasion  of  a  former 
tid^^yl  application,  in  Mr.  Collyer's  Reports,  (vol.  ii.,  p.  636,)  the 
been  properly     IVIastcr  had  allowed  all  the  exceptions  to  the  answer  except 

allowed^  al-  -^ 

though  it  set      three. 

rateiy  the  in-         '^^c  defendant  now  excepted  to  the  report,  and  upon  the 

terrogatory,  the  fQu^h  exception  to  the  answer  the  defendant  submitted 

answer  to  which  ^ 

was  the  subject  that  it  ought  to  have  been  overruled,  as  not  setting  out 

of  exception  I  , 

there  being,       correctly  any  portion  of  the  bilL 

besides  the  in- 
accurate tran- 
script of  the  'pijg  fourth  exception  was  as  follows: — 

interrogatory,  *^ 

a  reference  to         <<  For  that  the  said  defendant  hath  not  in  and  by  his  said 

ber.    Sembie,  answer  according  to  the  best  and  utmost  of  his  belief  an- 

^^  by  num.'  s^ered  the  thirteenth  interrogatory  in  the  swd  bill  contained 

^^  fl*^?*    «  (that  is  to  say)." 

would  be  sufn-       .  „,!  • 

dent.  The  exception  then  purported  to  set  out  the  interrogatory, 

but  set  it  out  inaccurately,  as  follows,  the  words  printed  in 
italics  not  occurring  in  the  record  of  the  bill :  ^'  And  that  the 
said  defendant  may  discover  and  set  forth  to  whom  and  to 
what  person  or  persons,  by  name  and  address,  and  what  quan- 
tity or  quantities  in  the  whole,  and  for  what  price  or  prices  he 
has  sold  or  delivered  splints  for  matches,  or  matches  made 
from  splints,  made  or  manufactured  by  the  said  machine, 
which  the  said  defendant  admits  to  have  been  used  by  de- 
fendant, and  to  have  been  made  for  him  by  the  said  Thomas 
Riding,  and  what  was  the  total  quantity  of  such  last-men- 
tioneil  splints  and  matches  made  from  such  splints,  sold  and 
delivereil  by  tlie  said  defendant  since  the  date  of  the  said 
letters  patent,  and  what  is  the  total  amount  of  the  prices  for 
suoli  splints  and  matches,  and  what  amount  of  profits  have 
l)oon  made  or  derive<l  by  the  said  defendant  from  the  sale 
thenH>f." 

Mr.  Illf/ntm  and  Mr.  Bini  were  for  the  defendant. 
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Mr.  Anderdon  and  Mr.  Rogers^  for  the  plaintiff.  1847. 

ESDAILV 

The  Vice-Chancellor  : —  i^. 

MOLTNBUX. 

My  opinion  is,  that  as  the  exception  expressly  designates 
the  interrogatory  by  its  number,  besides  professing  to  set 
it  out,  the  inaccuracy  relied  upon  is  immaterial.  As  the 
practice  now  prevails  of  numbering  the  interrogatories  in  a 
bill,  exceptions  might  perhaps  be  usefully  abridged  by  refer- 
ring to  the  number  of  each  interrogatory  alleged  to  be 
insufficiently  answered.  Such  a  practice  might  possibly 
save  the  necessity  of  setting  out  the  interrogatory  itself. 


Hunt  t;.  Scott.  ^^'^  26^  * 

1  HIS  was  a  suit  for  the  appointment  of  a  new  trustee  of  Reddnarj  de- 
a  will,  and  to  obtain  the  opinion  of  the  Court  as  to  the  right  qaetton  trust 
of  the  tenant  for  life  under  the  trusts  of  the  will,  to  the  en-  V?  PJ^  ?* . 

'  dividends,  in- 

joyment  of  the  proceeds  of  the  personalty  in  specie,  terest,  and 

Richard  Benstead,  the  testator,  by  his  will  dated  Decem-  of  the  testator's 
ber  1,  1817,  gave,  devised  and  bequeathed  unto  Thomas  aonaf^taiSi' to 
Scott  and  Titus  Wood,  and  the  survivor  of  them,  his  heirs,  *^®  «q>»rate 

.      .  use  of  his 

executors,  administrators,  and  assigns,  all  monies  in  the  tes-  daughter  or 
tator's  house  and  monies  due  to  him,  and  securities  for  life,  and  after 
money  of  every  kind,  and  all  other  his  personal  estate,  ^^'t^*^^*' 
and  all  his  real  estate  whatsoever  and  wheresoever,  upon  transfer,  and 

equally  divide 

trust,  to  pay  unto  the  testator's  nephew,  Kichard  Benstead,  the  whole  of 
an  annuity  of  J610,  (to  be  continued  such  time  only  as  the  pcrsonaTcstate 
annuitant  should  be  incapable  of  working  at  his  business  or  f'no'^s^f 

/^    ^   ^  ®  ,  \BBat  of  his 

doing  anything  to  get  his  living),  out  of  the  interest,  divi-  daughter  or 
dends,  rents,  and  annual  produce  of  his  real  and  personal  for  want  of 
estate,  for  his  absolute  use  and  benefit,  then  upon  trust  to  pay  cci^in  ^ 

legacies,  and  to 
sell  the  residue  of  the  real  and  personal  estate  not  consisting  of  money  i-^HM,  to  entitle  the 
tenant  for  life  to  the  enjofment  of  the  personalty  in  ipecie* 
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1847.  pay  to  or  permit  and  suffer  the  testator's  wife  to  receive  all 
the  residue  of  the  interest,  dividends,  rents,  and  annual 
produce  of  the  testator^s  real  and  personal  estate  during  the 
term  of  her  natural  life,  for  her  use,  and  the  brining  up  of 
such  the  testator's  child  or  children  that  might  be  living  at 
the  time  of  his  decease,  or  bom  in  due  lime  afterwards^ 
during  the  term  of  her  natural  life.  And  the  testator  di- 
rected that  in  case  his  wife  should  marry  agun.  Ids  trustees 
should  pay  to  his  wife,  after  payment  of  the  annuity  of  £10, 
out  of  the  said  interest,  dividends,  rents  and  annual  produce 
of  his  said  real  and  personal  estate,  the  sum  of  £50  per 
annum ;  and  as  to  the  residue  of  the  interest,  dividends,  rents 
and  annual  produce  of  his  real  and  personal  estate,  the  testar 
tor  directed  that  it  might  be  paid  and  applied  towards  the 
bringing  up  and  educating  of  such  of  the  testator's  child  or 
children  that  might  be  living  at  the  time  of  the  second  mar- 
riage. And  the  testator  directed  that  the  interest,  dividends, 
rents  and  annual  produce  of  his  real  and  personal  estate, 
payable  to  his  wife  during  the  term  of  her  natural  life, 
should  be  for  her  separate  use.  The  subsequent  trust  was 
in  the  following  terms : — "  And  after  the  decease  of  my 
said  wife,  upon  trust,  to  pay  and  apply  the  interest,  divi- 
dends, rents  and  annual  produce  of  my  said  real  and  per- 
sonal estate,  towards  the  bringing  up  and  educating  such 
my  child  or  children  that  may  be  then  living,  until  he, 
she,  or  they  attain  the  age  of  twenty-one  years:  then  to 
pay,  transfer,  and  equally  divide  the  same  between  them ; 
if  boys,  for  their  separate  use  and  benefit  absolutely,  and  if 
but  one  child  or  boy,  then  to  pay  and  transfer  the  whole  of 
my  real  and  personal  estate  unto  one  child ;  but  in  case  there 
shall  be  no  boy,  then,  upon  trust,  to  pay  the  interest,  divi- 
dends and  annual  produce  of  my  said  real  and  personal 
estate  unto  such  my  daughter  or  daughters  that  may  be 
living,  during  the  term  of  their  natural  lives,  and  that  the 
same  shall  not  be  subject  to  the  control,  disposition,  or  en- 
gagement of  any  person  or  persons  with  whom  my  daughter 
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or  daughters  may  happen  to  intermarry  as  the  same  is  in-  1847. 
tended  for  her  or  their  sole  and  separate  use  and  benefit ;  and 
after  her  or  their  decease^  upon  trust,  to  pay  and  transfer, 
and  equally  divide  the  whole  of  my  real  and  personal  estate 
unto  and  amongst  the  issue  of  such  of  my  daughter  or 
daughters  that  may  be  living  at  the  decease  of  any  such 
my  daughter  or  daughters;  but  in  case  there  shall  be 
no  such  issue,  then  I  hereby  give  and  bequeath  the  fol- 
lowing legacies ;  unto  the  said  Thomas  Scott,  the  further 
sum  of  £30,  for  his  sole  use  and  benefit.  Unto  the  said 
Titus  Wood,  the  further  sum  of  £34,  for  his  sole  use  and 
benefit.  Unto  Ann  Benstead,  daughter  of  my  brother 
Joseph,  the  sum  of  jE30,  for  her  sole  use  and  benefit.  And 
as  to  all  the  rest  and  residue  of  my  personal  estate  and  real 
estate,  which  does  not  consist  of  money,  I  direct  the  same 
to  be  sold,  and  the  money  arising  therefrom,  together  with 
such  other  my  personal  estate  that  consists  of  money,  to  be 
paid  to  and  equally  divided  between  my  nephews — Joseph, 
Bichard,  Gregory,  Edward,  Shadrach,  and  Meshach  Ben- 
stead,  for  their  sole  and  separate  use  and  benefit,  absolutely." 

The  testator  died  on  the  2nd  of  November,  1842,  leaving 
his  widow  and  an  only  child,  Bosanna  Amelia  Hunt  (who, 
with  her  husband,  were  defendants,)  him  surviving.  The 
widow  had  since  died. 

The  suit  was  instituted  on  behalf  of  the  infant  children 
of  Mr.  and  Mrs.  Hunt,  against  the  siurviving  executor  of 
the  will,  Mr.  and  Mrs.  Hunt,  and  the  parties  other  than  the 
plaintiffs  interested  after  Mrs.  Hunt's  decease,  to  have  a  new 
trustee  appointed,  and  for  a  declaration  as  to  the  propriety 
of  converting  the  testator's  leasehold  property  into  money. 

Mr.  Wigram  and  Mr.  Osbomey  for  the  plaintiffs. 

Mr.  Lloyd,  Mr.  Tennant,  and  Mr.  Bennety  for  the  several 
defendants. 

All  parties  concurred  in  asking  the  Court  to  decide  the 
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question  as  to  the  conversion  of  the  leasehold  estate  without 
the  usual  class  inquiries. 

The  Vice-Chancellor  said  he  would  read  the  will  and 
give  his  decision  on  a  future  day. 

March  Ziit,    The  Vice-Chancelloh  : — 

The  question  in  this  case  I  understand  to  be,  whether,  the 
testator's  wife  being  dead,  his  only  child,  a  daughter,  is  enti- 
tled for  her  life  to  his  chattel  leasehold  property,  in  its  actual 
state ;  or  whether  it  ought  to  be  sold,  in  order  that  the  pur- 
chase-money may  be  invested,  she  taking  for  her  life  the 
income  to  arise  from  the  investment.  This  question  (the  tes- 
tator having  had  real  estate  when  he  made  his  will)  has  ap- 
peared to  me  one  of  some  di£Sculty,  considering  the  decisions 
that  have  taken  place  within  the  last  fifteen  years,  or,  perhaps, 
I  should  rather  say  notwithstanding  those  decisions.  The 
conclusion  at  which  I  have  arrived  is,  that  Alcock  v.  Sloper  (a), 
Collins  V.  Collins  (b),  and  several  subsequent  cases  having 
been  determined  as  they  were,  I  ought  to  say,  that,  under 
this  will,  the  testator's  daughter  is  entitled  to  enjoy  the  chattel 
leasehold  property  for  her  life  in  its  actual  state,  and  that  it 
cannot,  therefore,  be  sold  during  her  life. 

The  following  was  the  form  of  the  declaration : — 

^^  All  parties  requesting  that  the  Court  would  decku« 
the  construction  and  effect  of  the  will  of  Rich- 
ard Benstead,  as  respects  the  chattel  leasehold 
property  of  which  he  died  possessed :  Declare 
that  the  defendant,  Bosanna  Amelia  Hunt,  the 
daughter  of  the  testator  and  wife  of  the  defend- 
ant, is  entitled  to  enjoy  the  leasehold  property 
in  the  pleadings  mentioned,  for  life,  in  its  actual 
state,  and  that  the  same  cannot  be  sold  during 
her  life." 

(a)  2M.&K.699. 
(6)  2  M.  &  K.  703 ;  and  see  Pickering  v.  Pickering,  4  Myl.  &  Cr.  289. 
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1847. 
Neck  v.  Gains.  March  l9th. 

rp  ...  ^  .  .  May  23rd. 

1  HIS  was  a  suit  ansing  out  of  partnership  transactions^  and  upon  a  bill 

was  for  discovery  and  relief.  ^^^  ^°^  ^' 

•'  covery  and  rc- 

The  bill  was  filed  on  the  30th  October,  1846.  Hef,  a  plea  to 

To  this  biU  a  plea  was  filed  on  the  23rd  January,  1847>  but  not  in  form 
and  on  the  12th  of  February  plaintiff  obtained  the  usual  ^v*iiy?ig*^t 
order  to  set  down  the  plea  for  argument.  *h*rh^n  *"^***' 

On  the  13th  of  February,  the  three  weeks  within  which,  within  the 
by  the  Orders  of  1845,  the  plaintiff  was  bound  to  set  down  ^sth'^anV^gth^ 
the  plea  for  argument,  expired,  but  the  plaintiff  did  not  set  ^^^?^^^^* 
it  down  until  the  15th  February.  where,  after  the 

expiration  of 

On  the  20th  February,  the  Court,  after  argument  on  three  weeks,  a 

motion,  ordered  the  defendant's  plea  to  be  struck  out  of  the  iQg^go  pleaded 

book  of  causes,  as  having  been  set  down  irregularly  after  ^  f^  ^IT^f' 

the  time  for  setting  it  down  had  expired,  with  costs.  the  discoTerj, 

On  the  22nd  of  February,  the  plaintiff  moved  specially  course  an  order 

for  leave  forthwith  to  set  down  the  plea  for  argument,  or  ^|  .^]^J^^ 

that  the  plaintiff  might  be  at  liberty  to  amend  his  bill  as  he  ^*^  »"ch  order 

.  ^  .  ^'^  irregular, 

might  be  advised ;  but,  after  argument,  the  Court  declined      An  order  to 

.1  -I  amend  after  a 

to  make  any  order.  plea  to  aU  the 

On  the  10th  of  March,  Mr.  Toller  took  an  order,  ex  parte,  "^^^f'  *f  ^,?f 

*  answer  to  the 

for  the  dismissal  of  plaintiff's  bill,  on  the  ground  that  the  diwovery  asked 

plidntiff  had  not  set  down  the  plea  for  argument,  nor  served  to  be  obtained 

an  order  for  leave  to  amend,  nor  undertaken  to  reply  to  the  S^^alrXeeth 

defendant's  answer  within  three  weeks,  the  time  limited  by  ?J?"°^^^*y» 

•^     1845,  and  an 
the  49th  Order  of  1845.  order  so  ob- 

tained was  dis- 
charged with 

Mr.  Wigram  and  Mr.  Stevens,  for  the  plaintiff,  now  ^*^' 
moved  that  the  order  of  the  10th  of  March  might  be  dis-  March  I9th, 
charged  for  irregularity,  on  the  ground  that  the  47th,  48th, 
and  iOth  of  the  Orders  of  1845,  under  which  the  order 
must  have  been  intended  to  be  supported,  did  not  warrant 
it,  the  defendant's  plea  to  the  bill  not  being  to  all  the 
discovery,  and,  therefore,  not  to  the  whole  bill ;  so  that  the 


« 
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2^47^  plaintiffs  were  entitled  to  discovery,  even  though  they  might 
have  lost  the  right  to  relief  upon  the  pleadings.  They  dted 
Mitford  on  Pleadings  4th  edition,  p.  184. 

Mr.  Russell  and  Mr.  Toller,  for  the  defendant. — Admit- 
ting the  old  law  to  be  as  the  plaintiflb  contend,  it  has  been 
altered  by  the  117th  Order  of  1845.  The  plaintiff  cannot 
now  reply  to  the  plea.  The  answer  is  in  support  of  the 
plea.  For  what  purpose  can  the  biU  be  considered  to  be  in 
court  ?  The  49th  Order  of  1845  gave  the  plaintiff  three 
weeks  to  take  three  steps,  neither  of  which  was  taken,  and 
the  plea  has,  therefore,  brought  the  suit  into  such  a  state, 
that  no  relief  can  be  had  on  the  bill ;  consequently,  the  {Jea 
must  be  held  to  be  a  plea  to  all  the  bilL  It  was  the  plain- 
tiff's fault,  that  he  did  not  take  one  of  the  three  steps 
within  the  three  weeks ;  if  he  had,  he  would  have  been  en- 
titled to  discovery.  As  he  has  not  done  so,  the  effect  of  the 
Order  of  1845  is,  that  the  plea  must  be  taken  to  be  good  in 
fact  as  well  as  in  law.  It  follows  that  it  is  competent  for 
the  defendant,  by  an  order  of  course,  to  have  the  bill  dis- 
missed. 

The  Vice-chancellor  : — 

Ever  since  I  have  known  this  Court,  I  have  considered  a 
plea  to  the  whole  bill  to  be  one  thing,  and  a  plea  to  all  the 
relief,  and  part  only  of  the  discovery,  to  be  another.  As- 
suming my  impression  to  be  correct,  I  construe  the  general 
order,  speaking  of  a  plea  to  the  whole  bill,  as  not  meaning 
a  plea  to  a  part  of  the  biU.  If,  therefore,  this  order  can  only 
be  sustained  under  the  49th  Greneral  Order,  it  is  irregular. 
I  am  of  opinion,  that  if  the  49th  General  Order  had  been 
intended  to  apply  to  such  a  case  as  the  present,  it  would 
have  been  expressed  in  different  words. 

Let  the  order  be  discharged  with  costs. 


The  defendant  afterwards  filed  his  answer,  giving  the 
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discovery  asked.    On  the  17th  of  April,  the  plaintiiF  applied         1847. 
to  the  Master  for  leave  to  amend  his  bill,  which  the  Master        neck  " 
refused.  «>• 

On  the  7th  of  May,  the  plaintiff  obtained,  on  petition  as 
of  course,  an  order  for  leave  to  amend. 


Gains. 


Mr.  Russell  and  Mr.  Toller^  on  the  part  of  the  defendant.      May  28M. 
moved  that  such  order  might  be  discharged  for  irregularity ; 
and  (dted  Taylor  v.  Shaw  (a),  to  shew,  that  after  a  plea  to 
the  whole  relief  sought  by  the  bill,  an  order  to  amend  could 
only  be  obtained  upon  a  special  application. 

Mr.  Wigram  and  Mr.  Stevevu.^-  Taylor  v.  Sluxw  depended 
on  the  orders  of  the  Court  then  in  force,  and  is  not  now 
q>plicable.  It  cannot  apply  to  a  case  under  the  65th  Order 
of  1845,  which  is  express  in  its  terms,  and  not  confined  to 
the  case  of  an  answer  to  the  whole  bill,  but  is  applicable  to 
the  case  of  a  plea  to  part,  and  an  answer  to  the  residue  of 
thebilL 

The  Vice-Chancellor  discharged  the  order  with  costs. 

(a)  2  Sim.  &  St.  12. 


VOL.  L  Q  D.  O.  8. 
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1847. 

March  2Srd.  CuTTS  v.  RiDDELL. 

A.  being  a  pro-  1  HE  bill  in  this  case  stated^  that  all  the  defendants, 

mUt(MN muTof  a  except  onc  named  Barber,  were  in  September,  1845,  the 

provisionally  promoters  of  a  certain  rsdlway  intended  to  be  called  "The 

registered  joint-  *  »  -n  •  o 

stock  company,  Great  Lecds  and  London  direct  Railway,"  and  that  for 
by  a  committee  the  purpose  of  Carrying  such  their  agreement  into  effect, 
TOd'u^the*  ^^^^  undertook  and  promoted  the  formation  of  a  partner- 
affairs  of  the  ship  or  joint-atock  company,  to  be  called  "  The  Great  Leeds 

company,  to  ,  •■%  r>i 

contribate  his  and  Loudon  direct  Railway  Company,"  the  capital  whereof 

SHx^"^  was  to  consist  of  £2,500,000,  in  100,000  shares  of  £25 

Onhisdeciin-  ^^^^   ^nd  in  respect  of  which  the  sum  of  2i  12j.  6 A  for 

ing  to  do  so,  '  * 

they,  by  ar-  each  share  was  to  be  deposited ;  and  that  the  said  company 

a  creditor  of  was  to  be  formed  in  such  manner  as  by  an  act  of  Parlia- 

brooght^'n  ac-  ™cnt  made  and  passed  in  the  8  th  year  of  the  reign  of  Her 

tion  against  A.  present  Majesty,  intituled  "  An  Act  for  the  Registration, 

of  the  creditor,  Incorporation,  and  Regulation  of  Joint-stock  Companies," 

for  the  amount  .  .,        j  •jj»xixi-ii/» 

due  to  the  lat-  13  enacted  and  provided  m  that  behalf. 

filed  hU  bi^or       That  in  pursuance  of  the  premises  the  said  defendants, 

and  obtained  an  go  promoting  and  undertaking  as  aforesaid,  made  to  the 

injunction  to  ,  , 

restrain  the  Registry  Office,  by  the  said  act  of  Parliament  provided, 

proceeding  at  i.  i*  x.\  j  i   i_      • 

law.    On  the  propcr  returns  of  the  proposed  name  and  busmess  or  pur- 

S"'°^*to°^  ix)se  of  the  said  company,  and  also  of  the  names,  occupa- 

answer,  admit-  tions,  and   placcs  of  busincss  and  residence  of  the  said 

facts,  but  stet-  promoters,  and  thereupon  procured  the  provisional  registra- 

committw*  tiou   at  the  said   Registry  Office  of  the   said  particulars 
who  were  suing  gQ  returned  by  them,  and  upon  such  registration  became 

in  his  name,  ^  "^  ,  ^      ^       ^ 

would  gua-  entitled  to  and  obtained  from  the  said  Registry  Office  a 

ran  tee  A.  from  ,•/».        /»  •  •        ^  •«-•  x^  i* 

amiability  certificate  of  provisional  registration,  pursuant  to  and  m 

tributiM  £75  Planner  provided  by  the  said  act :  that  the  said  promoters 

being  his  pro-  did  not,  nor  did  any  or  either  of  them  proceed  to  make 

portion  of  the 

expenses  of  the  public,  either  by  way  of  prospectus,  hand-bill,  or  advertise- 

Court  oontinu-  i^ieut,  thcir  intention  or   purpose  to  form  the  said  corn- 
ed the  injunc- 
tion on  the 
terms  of  A.  bringing  that  amount  into  Court. 


CAflB8  IS    CUANCEaY.  S27 

pany  until  after  the  pFOvinonal  r^istration  had  been  ef-  1847. 
fected^  and  the  certificate  thereof  had  been  obtained  in  man- 
ner aforesaid :  that  certain  of  the  defendants  together  with 
divers  other  persons  were  appointed^  and  consented  and 
agreed  to  act  as  members  of  a  provisional  committee^  for 
the  purpose  of  generally  superintending  the  affiurs  of  the 
said  company^  and  that  the  plaintiff  also  consented  and 
agreed  to  become  a  member  of  the  said  provisional  commit- 
tee :  that,  after  obtaining  the  certificate  of  provisional  regis- 
tration, the  promoters  duly  opened  subscription  lists,  and 
proceeded  to  allot  shares  in  the  said  company,  and  they 
caused  a  prospectus  to  be  printed  and  circulated,  containing 
a  list  of  the  names  and  residences  and  descriptions  of  the 
several  members  of  the  provisional  committee  of  the  said 
company,  in  which  list  were  inserted  the  name  and  residence 
and  description  of  the  plaintiff;  and  the  said  prospectus 
also  contained  the  names  of  the  engineers,  solicitors,  bankers, 
and  brokers  of  the  said  company^  and  together  with  a  de- 
scription of  the  objects  of  the  said  company,  and  of  the 
terma  and  conditions  of  subscription  thereto. 

The  bill  then  set  out  the  prospectus^  in  which  was  the 
following  passage: — ^'The  subscribers  will  be  held  liable 
only  to  the  extent  of  their  first  deposits^  until  an  act  of 
Parliament  is  obtained,  and  afterwards  only  to  the  amount 
of  their  subscriptions." 

The  bill  proceeded  to  state  that  the  plaintiff  accepted  his 
appointment  as  a  member  of  the  provisional  committee 
aforesaid,  and  acted  as  such,  and,  amongst  other  things, 
attended  a  meeting  of  the  members  of  the  provisional  com- 
mittee, which  was  convened  or  assembled  upon  the  busi- 
ness of  the  said  company,  and  at  which  various  resolutions 
were  agreed  upon,  and  directions  ^ven  with  respect  to 
the  management  and  concerns  of  the  said  company ;  and 
that  the  plaintiff  also  applied  for,  and  agreed,  in  writ- 
ing, to  take  shares  in  the  capital  or  joint-stock  of  the 
company,  and  that  he  thereby  became  a  subscriber  to 

q2 
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the  said  company,  within  the  ineaning  of  the  said  act  of 
Parliament 

That,  by  the  means  aforesaid  and  otherwise,  the  plaintiff 
became  liable  at  hiw  to  the  yarioos  creditors  of  the  said 
company  for  the  amount  of  their  respective  demands,  and, 
amongst  others,  to  a  defendant  named  Barker  for  an  amount 
claimed  by  him  as  thereinafter  mentioned. 

The  bill  proceeded  to  state,  that  the  defendants  (except 
the  defendant  Barker)  received  large  sums  on  account 
of  the  company,  adequate  and  applicable  to  liquidating 
the  debts  of  the  company ;  and  that  it  had  been  agreed 
at  a  meeting  of  the  company,  held  on  the  19th  of  De- 
cember, 1845,  that  the  affidrs  of  the  company  should  be 
wound  up. 

The  bill  also  allied,  that  the  defendants  (except  Barker) 
refused  to  pay  the  debts  owing  by  the  company,  which  were 
to  a  large  amount,  in  consequence  whereof  the  creditors 
threatened  to  proceed  at  law  against  the  pluntifT. 

The  bill  also  stated,  that  the  debt  of  the  defendant  Bar- 
ker originally  amounted  to  £2750,  of  which  JClOOO  had 
been  piud  to  him  on  account,  and  that  the  debt  had  been 
assigned  by  defendant  Barker  to  or  in  trust  for  the  other 
defendants,  and  that  he  had  empowered  the  other  defend- 
ants to  use  his  name  in  any  action  they  might  think  proper 
to  institute  against  any  member  of  the  original  committee 
for  recovery  of  the  £1750,  or  any  part  thereof,  upon  being 
indemnified  as  to  the  costs. 

The  bill  proceeded  to  state,  that  the  defendant  Barker,  at 
the  request  of  the  other  defendants,  had  brought  an  action 
at  law  against  the  plaintiff  for  the  amount  of  his  debt,  as  a 
trustee  for  and  upon  the  indemnity  by  the  other  defendants, 
and  that  the  plaintiff  had  applied  to  all  the  defendants  to 
refrain  from  suing  him,  which  they  declined  to  do,  unless  the 
plaintiff  would  pay  to  the  defendants,  other  than  Barker,  a 
considerable  sum  of  money,  which  they  untruly  alleged 
that  the  plaintiff  was  liable  to  pay  as  a  member  of  the  said 
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provisional  committee ;  and  the  biU  charged^  that  the  said         1847. 
defendants,  except  Barker^  were  availing  themselves  of  the 
action  for  the  purpose  of  indirectly  compelling  the  plaintiff 
to  pay  such  sum. 

The  bill  charged,  that  there  were  400  persons  holders  of 
shares  in  the  company,  and  that  their  interests  were  sufB- 
dently  represented  in  the  suit  by  the  defendants,  other  than 
Barker. 

The  bill  prayed  an  injunction  against  Barker  restr^ning 
him  from  proceeding  in  the  action  at  law,  and  against  all 
the  other  defendants,  restraining  them  from  proceeding 
with  any  other  action  in  the  name  of  a  creditor  against  the 
plaintiff,  or  from  parting  with  the  money  or  assets  of  the 
company  otherwise  than  in  payment  of  its  liabilities,  or  in 
managing  the  business  of  the  company  (so  far  as  the  same 
could  be  carried  on),  so  long  as  any  liabilities  should  re- 
main; and  that,  for  the  purpose  of  ascertaining,  if  necessary, 
the  amount  of  and  the  particulars  of  the  present  assets 
and  liabilities  of  the  company,  all  proper  accounts  might  be 
taken,  the  plaintiff  offering  to  pay  such  sum  as  he  ought 
properly  to  pay  in  respect  of  the  matters  in  the  biU  men- 
tioned. 

Upon  this  bill  the  plaintiff  obtained,  for  want  of  answer, 
the  common  injunction,  restraining  the  defendant  Barker 
from  proceeding  with  the  action,  and  restraining  him  and 
all  the  defendants  from  instituting  any  other  proceed- 
ings at  law  against  the  plaintiff  until  answer  or  further 
order. 

The  defendant  Barker,  by  his  answer,  admitted  the  above 
&ct8  stated  in  the  bill,  so  far  as  they  affected  the  question ; 
but  he  stated  his  belief,  that  the  committee  of  manage- 
ment and  finance  committee  were  anxious  to  discharge  the 
debts  of  the  company,  and  that  the  original  debt  due  to 
him  was  3043iL  4s.  6d.y  but  that,  in  consequence  of  the  dif- 
ficulties of  the  company,  he  had  agreed  to  receive  £2750, 
upon  condition  that  £1000  should  be  paid  down,  and  that 
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1847.        the  balance  of  £1750  should  be  jMud  as  soon  as  funds 
should  be  obtained  for  that  purpose. 

He  stated  that  the  funds  in  the  possession  of  the  sud 
finance  committee  were  inadequate  to  pay  all  the  debts  of 
the  company^  including  the  debt  to  him,  and  to  make  any- 
thing like  a  fair  return  of  any  portion  of  the  amount  of  their 
deposits  to  the  shareliolders,  in  consequence  of  the  refusal 
by  a  large  number  of  the  provisional  committee-men,  includ- 
ing the  plaintiff,  to  pay  the  deposits  upon  their  shares. 

He  admitted  that,  to  secure  the  more  speedy  payment  of 
the  residue  of  his  demand  upon  the  company,  he  had  autho- 
rised the  committee  of  management  to  make  use  of  his  name  in 
any  action  they  might  find  it  necessary  to  commence  against 
any  members  of  the  provisional  committee  who  might  per- 
sist in  their  refusal  to  pay  their  deposits  upon  their  shares^ 
or  to  contribute  their  fair  quota  towards  the  expenses  of  the 
company. 

The  same  defendant  stated  it  as  his  belief  that  the  commit- 
tee of  management  were  endeavouring  to  wind  up  the  afiairs 
of  the  company  in  such  manner  as  should  be  just  totwards  all 
parties ;  and  he  admitted  payment  of  part  of  his  debt,  and 
submitted  and  insisted  that  his  security  for  the  payment  of 
the  remainder  would  be  diminished  if  the  proceedings  in 
the  action  were  stayed.  He  also  stated  it  to  be  his  belief 
that  the  committee  of  management  were  willing  to  gua- 
rantee the  plaintiff  from  the  consequences  of  all  such  lia- 
bilities, upon  payment  of  the  sum  of  £75;  and  that  he 
believed  that  the  defendants  forming  the  committee  of 
management  were  availing  themselves  of  the  action,  for 
the  purpose  of  indirectly  compelling  the  plaintiff  to  pay 
the  said  sum  of  £75,  and  no  further  or  other  sum;  and 
that  the  plaintiff  had  refused  to  pay  the  sum  mentioned,  on 
the  ground  that  he  was  not  liable  for  the  same. 

He  admitted  that  the  attorney  acting  for  the  plaintiff  in 
the  action  was  also  the  attorney  of  the  other  defendants. 

Upon  this  answer  the  defendant  Barker  obtained  an 
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order  nia  for  dissolving  the  injunction,  so  far  as  related  to         1847. 
him. 

• 

Mr.  Bacon  and  Mr.  Ileathfield  now  shewed  cause  against 
dissolving  the  injunction. — The  bill  is  framed  on  the  au- 
thority of  the  case  of  Femihough  v.  Leader  (a),  which  was 
in  its  circumstances  similar  to  the  present,  and  in  which 
the  injunction  was  sustained.  They  also  referred  to  Lewis 
V.  Billing  (Jb),  The  principle  on  which  the  Court  is  asked 
to  interfere  and  restrain  the  action  is,  that  it  is  not  bond, fide 
for  the  benefit  of  the  person  bringing  the  action,  but  is 
used  as  a  screw  to  enforce  a  contribution  between  other 
parties. 

Mr.  Swanston  and  Mr.  Malins,  for  defendant,  distin- 
guished the  cases  of  Femihough  v.  Leader^  and  Lewis  v. 
Billing^  and  insisted  that  Barker  had  done  nothing  to  de- 
prive himself  of  his  legal  remedies  for  a  debt  which  the 
plaintiff  by  his  bill  admitted  to  be  clearly  due  at  law. 

The  Vice-Chancellor  : — 

The  plaintiff  is  entitled  to  have  the  injimction  continued, 
upon  the  terms  of  bringing  into  Court  in  this  cause  £75, 
without  prejudice  to  any  question,  within  a  fixed  time, — 
say  on  or  before  the  15th  of  April  next 

The  order  was  made  accordingly, 
(a)  4  R^way  Cases,  373.  (b)  Id.  414. 
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1847. 

April  16M.  Plomer  v.  Macdonouoh. 

Where  an  in-  X  HIS  was  a  motion  on  behalf  of  a  defendant  in  the  snit, 

return  from  named  McDonald,  that  he  might  be  discharged  out  of  the 

^nrt^^l^.  custody  of  the  governor  of  the  Queen's  Prison,  haying  been 

mptcy  on  hii  arrested  at  the  suit  of  the  plaintiff,  whilst  on  his  way  home, 

own  petition  ,  , 

for  protection,    on  leaving  the  Court  of  Bankruptcy,  in  which  he  was  a 

under  5  &  6  . . 

Vict.  c.  116,      Bmtor. 

^J5^'][^jj^  By  an  order  made  in  the  cause  of  the  25th  day  of  March, 

tMdiment  of  the  ]  846,  it  was  referred  to  the  Taxing  Master  to  tax  the  plain- 
Court  of  Chan-    .      .  ,  ,        ^  * 
eery,  his  ap-      tiff  his  costs  of  the  Buit,  and  it  was  ordered  that  such  costs, 

Courtof  Chim!  when  taxed,  should  be  paid  by  the  defendant  McDonald  and 
eery  to  be  dia-    another  defendant. 

charged  was 

held  improper.        The  costs  were  taxed  at  338iL  6s.  lOtL,  and  the  defendant 

McDonald  was  served  with  a  subpoena  for  payment  of  the 
amount 

On  the  3rd  of  April,  1846,  the  defendant  filed  a  petition 
in  the  Court  of  Bankruptcy  for  protection,  under  the  act 
5&6  Vict  c-  116. 

On  May  2l8t,  1846,  the  Court  of  Bankruptcy  dismissed 
the  petition,  whereupon  the  defendant  filed  another  petition, 
and  obtained  an  interim  order  for  protection  on  the  same 
day.  This  petition  was  heard  on  the  25th  of  Jime,  and 
was  also  dismissed. 

He  then  filed  a  third  petition,  which  was  heard  the  20th 
of  August  following ;  and  on  the  18th  day  of  March,  1847, 
which  was  appointed  for  a  further  hearing,  the  Commis- 
sioner (Mr.  Holroyd)  adjourned  the  petition  sine  die^  with 
liberty  for  the  defendant  to  come  up  again  for  his  final  order 
when  he  should  have  been  in  custody  at  the  suit  of  the 
plaintiff  for  six  months,  or  when  the  plaintiff  had  had  for 
six  months  the  opportunity  of  imprisoning  the  defendant, 
and  had  neglected  to  do  so. 

After  the  Commissioner  had  so  decided,  and  after  the  de- 
fendant had  left  the  Court  of  Bankruptcy,  he  was  arrested 


Macdonouoh. 
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at  the  suit  of  the  plaintiff  for  non-payment  of  the  costs         1847. 

awarded  ac^ainst  him.  "tT""*     * 

^  ^  Plombr 

He  was  then  at  his  own  request  taken  again  before  Mr.  f* 

Commissioner  Holroydy  to  whom  the  defendant's  counsel 
applied  in  open  Court  for  his  discharge.  Mr.  Commissioner 
Uobroydy  however,  refused  to  discharge  him,  on  the  groimd 
that  the  privilege  from  arrest  was  that  of  the  Court  and  not 
of  the  defendant;  that  the  Court  was  not  bound  to  exercise 
such  privilege,  and  that  the  Commissioner  considered  the 
drcumstances  of  the  case  to  be  such,  that  the  Court  ought 
not  to  interfere. 


Mr.  Rogers^  in  support  of  the  motion. — The  decision  of 
the  Commissioner  against  the  application  does  not  prejudice 
the  present  motion,  inasmuch  as  the  Commissioner  had  no 
power  to  discharge  the  defendant.  In  Walters  v.  Rees  (a), 
a  plaintiff  was  attending  the  execution  of  a  writ  of  inquiry 
on  an  action  brought  in  the  Court  of  Common  Pleas,  where 
judgment  had  gone  by  default,  and  while  attending  the  in- 
quiry he  was  arrested  on  process  of  the  Court  of  Exchequer. 
The  Court  of  Common  Pleas  held  that  the  under-sheriff, 
before  whom  the  inquiry  was  proceeding,  could  not  discharge 
the  plaintiff,  but  that  the  Court  might;  Mr.  Justice  Parke 
saying — "  Neither  an  arbitrator  nor  a  commissioner  of  bank- 
ruptcy is  empowered  to  discharge  a  person  arrested  during 
attendance  before  them,  much  lees  an  under-sheriff,  who  in 
this  case  merely  acted  as  an  officer  to  the  sheriff.  There  is  no 
reason,  therefore,  to  attach  any  blame  to  him :  and  in  Watkin 
V.  Webb  (i),  it  was  held  that  a  defendant  arrested  by  quo 
minus,  while  protected  by  the  privilege  of  this  Court,  may  be 
discharged  either  by  this  Court  or  the  Court  of  Exchequer." 
The  case  of  Watkin  v.  Webb,  to  which  Mr.  Justice  Parke 
alluded,  is  conclusive  in  favour  of  the  petitioner;  for,  in  that 
case,  the  defendant  had  been  in  the  Court  of  Common  Pleas 

(tf)  4  Moore,  34.  (6)  3  Anst.  941. 
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1847.         a  party  in  a  cause,  which  was  referred,  under  a  rule  of  the 

Plomer       Court,  to  arbitration.    The  defendant  went  to  a  coffee-house 

„      *•  to  be  ready  to  attend  the  arbitrator,  and  whilst  waiting  there 

Macdonough. 

was  arrested  by  process  of  the  Court  of  Exchequer.  On  his 
applying  to  that  Court  for  his  discharge,  the  Court  at  first 
doubted  whether  it  would  not  be  more  proper  to  apply  to  the 
Court  of  Common  Pleas,  but  on  consideration  it  was  held 
that  either  Court  might  discharge  him. 

Mr.  Russell  and  Mr.  Eldertoriy  for  the  plaintiff. — What- 
ever might  have  been  the  power  of  the  Commissioner  before 
the  act  6  &  Q  Vict.  c.  116  passed,  there  can  be  no  doubt 
that,  under  that  act,  the  Commissioner  can  exercise  a  discre- 
tion as  to  giving  protection  to  parties  presenting  petitions 
for  relief  under  the  statute.  The  Commissioner  here  thought 
the  petitioner  was  not  entitled  to  protection,  and  adjourned 
his  petition  sine  die. 

In  Lisfs  case  (a).  Lord  Eldon  said — "  If  a  person  going 
to  make  an  affidavit  before  a  Master  was  arrested,  this  Court 
would  discharge  him,  but  a  Judge  would  not,  as  the  appli- 
cation must  be  to  that  Court  of  which  the  proceeding  is  a 
contempt."  So,  in  Castlt^s  case  {b),  a  solicitor  was  arrested 
on  his  way  to  Lincoln's-Inn  Hall,  where  he  was  attending 
as  a  solicitor  in  bankruptcy,  and  Lord  Eldon  ordered  him 
to  be  discharged,  and  agreeing  that  the  application  must 
be  iiititled  in  the  bankruptcy.  And  Kinder  v.  Williams  {c) 
is  referred  to  by  Lord  Eldon  in  Ex  parte  King  {d)y  as  pro- 
ceeding upon  the  principle  that  the  application  to  a  Court 
of  which  no  contempt  has  been  committed,  is  wrong. 
This  motion,  therefore,  ought  to  have  been  made^  if  at 
all,  under  the  jurisdiction  in  bankruptcy.  But,  we  sub- 
mit, that  it  ought  not  to  be  made  at  all,  because  the  great 
difference  between  this  case  and  that  which  has  been  referred 


(a)  2  Ves.  &  B.  374.  (c)  4  T.  R.  377. 

{b)  16  Ves.  412.  id)  7  Ves.  313. 


CASES  IN  CHANCERY.  235 

to,  16,  that  here  the  defendant  was  not  attending  under  any         1847. 
process  of  the  Court,   but  was  attending  voluntarily  in       "pLoiiBR 
support  of  an  application  which  had  been  already  twice  re-  ^^ 

Macdonough. 

rased. 

It  is  true,  that  in  JEr  parte  King  (a),  Lord  Eldon  said,  he 
should  pause  before  he  should  determine  that  a  creditor 
merely  attending  to  prove  his  debt  was  not  privileged ;  and 
we  do  not  dispute  that  a  plaintiff  b  entitled  to  protection  as 
well  as  a  defendant,  but  it  is  widely  different  to  say,  that  a 
party  may  protect  himself  from  process  by  making  repeated 
and  groundless  ex  parte  applications  to  a  Court,  which  dis- 
misses them  upon  their  merits.  The  Commissioner,  who 
has  the  powers  of  a  court  of  record,  has  disposed  of  the  ap- 
plication, and  afler  that  it  is  impossible  to  say  that  a  con- 
tempt of  that  Court  has  been  committed,  or  that  its  privileges 
have  been  violated.  They  also  cited  Year  shy  v.  Heane  (i). 
[The  Vice- Chancellor. — Independently  of  any  authority 
the  other  way,  I  should  have  thought  that  there  was  very 
much  in  the  case  cited  from  Ansirutlier,  But  List's  case 
contsuns  a  dear  dictum  of  Lord  JEldon,'\ 

Mr.  Rogersy  in  reply. — The  dictum  in  question  does  not 
appear  in  the  report  of  the  case  by  Sir  George  Rose,  who 
was  one  of  the  ooun^l  engaged  in  it,  although,  according  to 
that  report,  the  case  is  stated  to  have  stood  over  to  ascer- 
tain on  what  grounds  Mr.  Justice  Le  Blanc  had  refused  to 
discharge  the  petitioner,  with  a  view  to  determine  the 
question  of  costs :  Ex  parte  List  [c),  \T\iq  Vice- Chancellor. 
— I  cannot  suppose  that  the  other  report  is  incorrect,  al- 
though independently  of  authority,  as  I  have  said  already, 
I  should  have  thought  that  a  Court  ought  not  to  permit  its 
process  to  be  used  contemptuously  towards  another  Court.] 
At  all  events  it  is  only  a  dictiun,  and  the  decision  did  not 
in  any  manner  turn  upon  it. 

(a)  7  Yes.  316.  (6)  14  M.  &  W.  822.  (c)  2  Rose,  24. 
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1847.         The  Vicb-Chancellor: — 
"p   ^  It  is  not  necessary  to  say  what  I  should  have  done  if  this 

^'  application  had  been  made  to  me  in  the  jurisdiction  in  bank- 

ruptcy>  or  what  I  should  have  done  if  the  dictum  attributed 
—correctly  I  presume — to  Lord  Eldon^  in  Lufs  case,  were 
not  in  existence.  TVlth  that  dictum  before  me,  I  cannot 
discharge  the  defendant^  but  must  refuse  the  application. 


ApHl  im 
\,^d  Raven  v.  Kerl. 


and 
June  24M. 

Where  the 
Master  has  ez- 


A  REFERENCE  had  been  directed  to  the  Master  to 
ranged  matter    inquire  whether  the  suit  was  for  the  benefit  of  the  infimt 

^  a  state  of        pl^ntiffs. 
facts  for  im-        ^ 

pertmence,  he  On  this  reference,  some  of  the  defendants  carried  in  a 

theless  issue  state  of  facts,  and  an  affidavit  in  support  of  it. 

ttL^nTS  The  plaintiffs,  under  the  73rd  Order  of  April,  1828, 

order  that  the  complained  of  matter  contained  in  the  state  of  facts  and 

opinion  of  the  *    ^ 

Coort  may  be     affidavit,  on  the  ground  that  it  was  impertinent,  and  took 
site!**  "    out  a  warrant  under  the  above  order,  for  the  Master  to 

♦m'^fr.^l^'   examine  such  matter. 

tiucate  excep- 
tions maybe  On  the  examination,  the  Master,  having  heard  the  ques- 

taken.  , 

Semhle.ihai   tion  argued  by  counsel,  expunged  portions  of  the  state  of 
thelr^ort  tor     f^^^ts  and  affidavit  as  impertinent, 
tiiat  the  Mjuiter       fhe  defendants  then  applied  to  the  Master  for  a  certifi- 

has  found  the  ...  .  .  "       . 

said  state  of  cate  of  his  decision  upon  the  point,  with  the  view  of  ap- 

nent,  from  the  pealing  from  it,  but  the  Master  declined  to  give  any  certi- 

to^Jhewoni  ficate,  on  the  ground  that  it  would  not  be  a  correct  practice 

••&c.;"  where-  ^nder  the  73rd  Order  of  April,  1828. 

as  the  Master 

onght  not  so  to 

have  found,  but 

ought  to  have  found  that  the  same  was  not  impertinent^  is  sustained  if  any  part  of  the  passage 

is  pertinent. 

Where  there  is  a  doubt  as  to  a  passage  bebg  impertinent,  it  should  be  retained  and  consi- 
dered on  tiie  question  of  costs. 
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The  defendants  then  presented  a  petition^  praying  that 
the  Master  might  be  directed  to  issue  his  certificate. 

Sir  Francis  Simphinson  and  Mr.  Stinton^  in  support  of 
the  petition^  cited  Phipps  y.  Henderson  (a). 

Mr.  H^iffram  and  Mr.  Fooks,  for  the  plaintiff. — The  73rd 
Order  of  Aprils  1828,  provides  that  the  Master  shall  have 
authority  to  expunge  any  matter  which  he  shall  find  to  be 
scandalous  and  impertinent,  not  that  he  shall  issue  any 
certificate  respecting  it. 

The  Vice-Chancellor: — 

This  Court  must  have  some  means  of  reviewing  the  de- 
cision of  the  Master.  The  case  cited  seems  to  prove  this ; 
and,  independently  of  that  authority,  I  think  it  reasonable 
to  make  the  order  sought. 

His  Honor's  opinion  was  intimated  to  the  Master  upon 
the  point;  but  the  Master  declined  to  issue  a  certificate 
mthont  an  order  directing  him  to  do  so. 

Application  was  consequently  made  on  this  day  for  an 
order,  which  was  accordingly  made,  whereby  it  was  or- 
dered that  the  Master  should  issue  a  certificate  of  his  de- 
dfflon  on  the  pertinency  or  impertinency  of  the  state  of 
&ct8  and  charge  of  the  petitioners,  William  Kerl,  Thomas 
Kerl,  and  Henry  Kerl,  brought  before  him,  and  of  the 
affidavit  of  the  petitioners  and  others  in  the  petition  men- 
tioned, and,  after  such  certificate  should  be  made,  such 
further  order  should  be  made  as  should  be  just. 


1847. 


The  Master,  by  his  certificate  dated  28th  of  May,  1847, 
(made  in  pursuance  of  the  above  order),  certified  that,  in 
pursuance  of  the  73rd  General  Order,  bearing  date  the  3rd 

(a)  10  Sim.  634. 


April  im, 


April  2Qth. 
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1847.  day  of  April,  1828,  and  of  the  above  order  of  the  26th  of 
April,  1847,  he  had,  in  the  presence  of  the  solioitors  for 
the  plaintiffs,  and  for  the  defendants  the  petitioners,  looked 
into  and  considered  the  said  state  of  facts  and  affidavit,  and 
that  the  solicitor  for  the  plaintiffs  had  complained  of  cer- 
tain matter  introduced  into  the  said  state  of  facts  and  affi- 
davit, on  the  ground  that  such  matter  was  impertinent; 
and  he  certified  that  he  had  accordingly  examined  such 
matter,  and  found  that  the  said  state  of  facts  and  affidavit 
were  impertinent  in  the  several  particulars  following ;  that 
was  to  say — the  said  state  of  facts  was  impertinent  from 
and  including  the  word  "that"  in  the  twenty-fourth  line 
from  the  top  of  the  first  sheet,  and  thenceforth  down  to  and 
including  the  word  "eflPect"  in  the  third  line  from  the  top 
of  the  eighth  sheet,  and  from  and  including  the  word  ''from" 
in  the  fourth  line  from  the  top  of  the  said  eighth  sheet  down 
to  and  including  the  word  "others"  in  the  fifth  line  firom 
the  top  of  the  said  eighth  sheet. 

And  the  certificate  designated  other  passages,  and  also 
passages  in  the  affidavit,  as  impertinent,  in  the  same  way. 

And  the  Master  certified  that^  being  of  opinion  that  the 
said  state  of  facts  and  affidavit  were  impertinent  in  the 
matters  thereinbefore  referred  to,  he  had,  in  pursuance  of 
the  authority  given  to  him  for  that  purpose  by  the  said  73rd 
General  Order  of  the  3rd  day  of  April,  1828,  expunged 
all  the  said  impertinent  matter  from  the  said  state  of  facts 
and  affidavits. 

On  the  4th  of  June,  exceptions  were  filed  to  the  certifi- 
cate in  the  following  form: — 

First  exception : — "  For  that  the  said  Master,  in  and  by 
his  said  certificate,  has  certified  that  the  state  of  facts  of 
your  petitioners  therein  mentioned  is  impertinent  from  and 
including  the  word  Hhat'  in  the  24th  line  from  the  top  of 
the  1st  sheet,  and  thenceforth  down  to  and  including  the 
word  *  effect'  in  the  3rd  line  from  the  top  of  the  8th  sheet, 
whereas  the  said  Master  ought  not  so  to  have  certified. 
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but  he  ought  to  have  certified  that  the  same  was  not  ini-  1847. 

pertinent."  "rT^ 

There  were  six  other  exceptions  in  the  same  form.  -.  ^' 

The  exceptions  to  the  certifio(rte  now  came  on  to  be  June  24th, 

argued. 

Sir  Francis  Simpkinson  and  Mr.  Stinton,  in  support  of 
the  exceptions  to  the  certificate. — In  Waff  staff  y.  Bryan{a)y 
Sir  John  Leach  held,  that  an  exception  for  impertinence 
mnst  be  supported  in  toto,  or  must  fail  altogether,  and 
that  the  exception  must  be  overruled  if  it  included  any 
one  passage  which  was  not  impertinent.  And  in  Tench  v. 
Cheese {h)y  the  present  Master  of  the  Eolls  said,  "If  any 
part  of  the  matter  complained  of  as  impertinent  is  not  so, 
the  whole  exception  fails,  although  some  part  of  the  matter 
complained  of  be  in  fact  impertinent."  Now,  here  some 
parts  of  the  expunged  passages  arc  undoubtedly  pertinent, 
and,  therefore,  the  certificate  cannot  stand.  They  also  re- 
ferred to  Byde  v.  Ma^terman  (c). 

Mr.  Wigram  and  Mr.  Fooks  objected  that,  as  the  imper- 
tinent matter  was  actually  expunged,  exceptions  could  not 
be  taken.  They  also  referred  to  Noricay  v.  Rowe  {d),  and 
Mantriou  v.  Carrick  (e). 

The  Vice-Chancellor  referred  to  Parker  v.  Fairlie{f)y 
and  Davis  v.  Cripps  (g). 

Sir  F.  Simpkinsony  in  reply. 

The  Vice-Chancellor  : — 

The  question  in  this  case  arises  upon  the  73rd  Order  of 
April,  1828,  which  provides  as  follows: — 

(o)  1  R.  &  Myl.  28.  (e)  6  Jur.  97. 

(b)  1  Beav.571.  (/)  Turn.  362. 

(e)  Cr.  &  Ph.  2G5.  (p)  2  Y.  &  C.  C.  C.  430. 

(d)  1  Mer.  347. 
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''  That  if  any  person  wishes  to  complain  of  any  matter 
introduced  into  any  state  of  facts,  affidavit,  or  other  pro- 
ceeding before  the  Master,  on  the  ground  that  it  is  scandsr 
lous  or  impertinent,  or  that  any  examination  taken  in  the 
Master's  office  is  insufficient,  he  shall  be  at  liberty,  without 
any  order  of  reference  by  the  Court,  to  take  out  a  warrant 
for  the  Master  to  examine  such  matter,  and  the  Master 
shall  have  authority  to  expunge  any  such  matter  which 
he  shall  find  to  be  scandalous  or  impertinent." 

I  believe  it  to  have  been  decided,  (and,  if  so  de<uded,  it 
has  been,  in  my  opinion,  rightly  decided),  that  there  is  an 
appeal  from  the  Master  to  the  Court  with  respect  to  any 
proceeding  in  the  Master^s  office  under  this  order. 

In  this  case,  however,  the  matter  considered  by  the  Mas- 
ter impertinent  has  been  actually  expunged,  and  that  dr- 
cumstance  has  been  suggested  as  a  reason  against  allowing 
the  exceptions. 

I  am  aware  of  the  practice,  and  that  it  has  been  held  to 
extend  to  cases  out  of  the  provisions  of  the  73rd  Order; 
but  the  question  is,  whether  it  applies  to  cases  imder  the 
73rd  Order,  where  the  Master  has  expunged  the  passage 
in  question  at  the  time,  or  substantially  at  the  time,  when 
he  expresses  his  opinion  upon  it,  without  affording  the  party 
an  opportunity  of  comiug  to  the  Court  before  the  passage 
has  been  actually  expunged.  That  is  the  course  which  has 
been  taken  in  the  present  instance.  I  am  of  opinion,  that, 
imder  these  circumstances,  the  Court  ought  not  to  accede 
to  the  proposition  that  the  mere  fact  of  the  passages  in 
question  having  been  expunged,  is  an  answer  to  the  ex- 
ceptions. 

Then  it  is  said,  that  the  passages  which  the  Master  has 
expunged,  or  some  of  them,  contain,  at  least,  some  perti- 
nent matter,  if  they  contain  also  some  which  is  imperti- 
nent ;  but  with  regard  to  this,  it  is  asserted  on  one  side, 
and  denied  upon  the  other,  that  the  form  of  the  exceptions 
precludes  the  Court  from  attending  to  such  a  point;  it 
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being  made  a  question,  whether  the  allegation  ^'whereas 
the  said  Master  ought  not  so  to  have  certified,  but  he  ought 
to  have  certified  that  the  same  is  not  impertinent,"  is  a  di- 
visible or  an  indivisible  allegation*  I  am  not  quite  certain 
that  this  point  ought  to  be  treated  as  conclusively  settled  by 
decision,  or  as  clear  indepiendently  of  decision.  In  the  alle- 
gation, however,  '^  but  he  ought  to  have  found  that  the  same 
is  not  impertinent,"  the  words  ^^  the  same"  must  mean  a  cer- 
tain passage  consisting  of  several  lines,  namely,  the  passage 
referred  to  in  the  preceding  allegation,  '^for  that  the  said 
Master  has  certified  that  the  said  state  of  facts  is  imperti- 
nent, from  and  including  "  &c.,  "  to  and  including  "  &c. 

The  last  allegation  denies  that  so  much  as  is  here  in- 
cluded is  impertinent,  and,  probably,  according  to  correct 
rules  of  interpretation,  the  person  who  makes  this  allegation 
maintains  his  proposition  if  any  part  is  not  impertinent.  If 
that  be  a  correct  view  of  the  case,  there  are  some  of  these 
exceptions  which  I  should  be  disposed  to  hold  as  falling 
within  the  scope  of  the  remark. 

But  I  had  rather  not  decide  the  case  on  such  grounds. 
I  had  rather  decide  it  upon  the  principle  on  which  I  de- 
cided Davis  V.  Cripps  (a),  following  in  substance  what  Lord 
Eldon  had  laid  down  in  Parker  v.  Fairlie  (b).  Viewing 
this  case  with  reference  to  the  principles  on  which  those 
cases  proceed,  I  am  of  opinion  that  the  danger  would  be 
greater  of  rejecting  that  which  stands  at  present  rejected, 
than  of  retaining  it.  Whatever  may  be  the  meaning  of  the 
word  "  pleadings"  in  the  122nd  Order  of  1845,  as  to  which 
I  give  no  opinion,  the  Court  has,  independently  of  that 
order,  the  means  of  providing  for  the  costs  of  any  proceed- 
ings unnecessarily  long,  and,  if  this  be  the  case,  justice  may 
be  done  fully  and  completely  with  regard  to  any  increase 
of  costs  improperly  occasioned  by  any  passages  which  may 
be  prolix  and  impertinent  without  expunging ;  whereas,  if 

(a)  2  Y.  &  C.  C.  C.  430.  (b)  Turn.  302. 

VOL.  I.  R  D.  G.  8. 
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the  passages  in  question  are  relevant,  the  misohief,  which 
might  be  occasioned  by  expunging  them^  might  be  irrepar- 
able. Without,  therefore,  saying  that  in  any  substantial  re- 
spect, I  shall  not  deal  wilb  the  passages  as  the  Master  has 
done,  when  the  question  ofeosts  comes  to  be  decided;  I  think 
the  safer  course  at  present  is  to  allow  the  passages  to  stand, 
with  a  reservation  as  to  the  costs,  which  perhaps  the  Master 
could  not  make,  but  which,  following  Lord  JEldan,  I  made 
in  the  case  to  which  I  have  referred. 

The  passages  must  therefore  stand;  and  the  registrar 
will  refer  to  the  form  of  the  order  in  Parker  v.  FcdrUe,  and 
will  take  care  to  shew  upon  the  order  that  the  Court  inti- 
mates no  opinion  which  would  prevent  it  from  giving  the 
complaining  parties  all  their  costs  at  a  future  stage  of  the 
cause. 


Where  one  of  On  the  20th  of  November,  1847,  the  Master  made  his 
factJiS«fupon  report,  under  the  original  order  of  reference,  setting  forth 
bydefendanto,    the  substance  of  a  state  of  facts  which  had  been  laid 

coDtending, 

on  a  reference     before  him  on  behalf  of  the  plaintiffs,  and  of  the  affida- 

Defore  tne  loas*      ••  /»*i/*i  /*/*  i 

ter,  that  a  suit  ^^^  ^^  Support  of  it,  and  01  the  counter  state  of  facts  and 
toiefifof'uif  *  affidavit,  which  had  been  laid  before  him  on  behalf  of 
infant  plaintiffs,  some  of  the  defendants,  and  on  which  the  above  reported 

wasy  that  the  ... 

assets  were  too  decisions  were  given.  By  the  latter  state  of  fiicts,  after 
i^  proceeding:  stating  circumstances  to  shew  the  unhappy  terms  on  which 
thi^fact  amid*  ^'^®  father  and  next  friend  of  the  infant  phuntiffs,  and  his 
not  be  properly  wife  (a  defendant),  had  lived  together,  and  which  ulti- 

determined  by  ,,  jj«i»  •• 

the  Court,  on     mateiy  ended  in  their  separation,  it  was  stated  and  sup- 

ezceptions  to 
the  report, 
finding  in  fa- 
vour of  the 
prosecution  of 
the  suit,  such 
exceptions  must  be  overruled,  reserving  the  costs,  and  detaining  the  deposit. 

But,  upon  the  plaintiffs  afterwards  presenting  a  petition  to  confirm  the  report,  the  Court,  on  the 
defendants  undertaking  to  offer  no  obstacle  to  the  cause  being  heard,  whenever  the  plainiiffii 
should  think  fit,  directed  the  petition  to  stand  over  till  the  hearing. 

Q^ar€,  whether  the  proper  mode  of  appealing  from  the  Master's  decision,  in  such  a  case,  is  by 
filing  exceptions,  or  by  opposing  the  petition  to  confirm  the  report. 


ported  by  affidavit  that  the  next  friend  many  times  threat- 
ened that  when  the  testator  died,  he  would  throw  his 
affiiirs  into  Chancery,  and  ruin  the  family,  or  to  that  effect, 


•  •. 
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and  other  circumstances  were  stated  and  deposed  to^  with  1847. 
a  view  to  shew  that  the  suit  was  instituted  from  pique 
and  improper  motives,  and  it  was  also  stated  and  sworn  that 
the  property  which  was  the  mbject  of  the  suit  was  too 
small  in  amount  to  justify  such  va  proceeding.  The  Master 
however  certified,  that,  upon  due  consideration  of  both  the 
states  of  facts,  and  of  all  the  evidence,  he  had  disallowed  the 
defendants'  state  of  facts,  and  was  of  opinion  that  the  suit 
was  instituted  with  a  view  to  the  benefit  of  the  infismt 
plaintifis,  and  that  it  was  for  their  benefit,  and  ought  to  be 
prosecuted. 

To  this  report  the  defendants  filed  two  exceptions. 
Firstf  for  that  the  Master  had  certified  that  he  had  dis- 
allowed the  defendants'  state  of  facts,  whereas,  he  ought  to 
have  allowed  it;  and,  secondly ^  for,  that  the  Master  had 
stated,  that  he  was  of  opinion,  that  the  suit  was  instituted 
with  a  view  to  the  benefit  of  the  infant  plaintiffs,  &c. 
whereas  he  ought  not  so  to  have  stated ;  but  ought  to  have 
certified  that  the  suit  was  not  instituted  with  a  view  to  the 
benefit  of  the  infant  plaintiffs,  and  that  it  was  not  for  their 

benefit,  and  that  it  ought  not  to  be  prosecuted. 

1848. 
Sir  Francis  Simpkinson  and  Mr.  Stinton  supported  the     Jan.  24M. 

exceptions. 

Mr.  Wiffram  and  Mr.  Fooksy  for  the  plaintiffs,  after  taking 
a  preliminary  objection,  which  they  ultimately  consented  to 
waive,  that  the  proper  mode  in  such  a  case  of  appealing 
from  the  Master's  decision  was  by  opposing  the  confirmation 
of  the  Master's  report,  and  not  by  excepting  to  the  finding(a), 
contended  that  the  Master  had  come  to  a  right  decision. 

The  Vice-chancellor  said,  that  one  of  the  material 
facts  on  which  the  propriety  of  the  institution  of  the  suit 
depended,  namely,  the  condition  and  amount  of  the  assets 
to  be  administered,  could  not  be  regularly  or  properly  as- 

(a)  See  OtUy  v.  Pensamy  1  Hare,  324 ;  Beavan  v.Oiberiy  8  Bea.  808, 
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1848.  certained  till  the  accounts  in  the  cause  had  been  taken  under 
the  decree;  and  that,  however  much  the  judge  individually 
might  be  inclined  to  believe  the  accuracy  of  the  defendants* 
statements  respecting  the  value  of  the  property,  the  Court 
could  not  judicially  act  upon  those  representations  in  the  pre- 
sent stage  of  the  cause.  The  Master's  office  was  the  proper 
place  for  investigating  facts  of  this  description,  and  possessed 
facilities  for  that  purpose  which  the  Court  had  not  in  the  first 
instance.  By  the  exception  to  the  Master's  disallowance  of 
the  defendants'  state  of  facts,  the  Court  was  asked  to  affirm 
a  twofold  or  threefold  proposition,  viz.  that  the  suit  was  not 
instituted  with  a  view  to  the  plaintifis'  benefit — that  it  was 
not  for  their  benefit — and  that  it  ought  not  to  be  prose- 
cuted. His  Honor  was  unable  to  affirm  such  a  proposition 
on  the  materials  before  the  Court ;  for  assuming  the  assets 
to  be  considerable,  it  could  not  be  said  to  be  necessarily 
wrong  that  a  bill  should  be  filed  for  an  account  on  behalf 
of  the  infant  plaintiffs,  who  had  a  contiDgent  interest  in  one- 
sixth  part  of  the  general  residue  of  the  testator's  estate. 
The  same  observation  applied  to  the  second  exception, 
which,  as  well  as  the  former,  must  therefore  be  overruled, 
reserving  the  costs  and  retaining  the  deposit.  His  Honor, 
however,  remarked,  that  those  who  conducted  the  suit  were 
incurring  a  considerable  degree  of  moral  responsibility. 

The  order  was— That  the  exceptions  should  be 
overruled  and  the  deposit  retained  until  further 
order,  and  that  the  costs  of  the  exceptions  be 
reserved  until  further  order ;  and  any  of  the 
parties  were  to  be  at  liberty  to  apply  as  they 
should  be  advised. 

The  plaintiffs  afterwards  presented  a  petition,  praying  that 
the  report  of  the  20th  of  November,  1847,  might  be  abso- 
lutely confirmed ;  and  that  the  defendants  might  pay  to  the 
petitioners  their  costs  incurred  upon  the  motion  for  the  refer- 
ence and  the  reference  itself,  and  all  the  proceedings  there- 
under. 
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Mr.  Wiffram  and  Mr.  Fooksy  in  support  of  the  petition, 
submitted  that  an  order  in  the  terms  of  its  prayer  was  a 
necessary  consequence  of  the  decision  of  the  Court  upon  the 
exceptions. 

Sir  Francis  JSimpkinson  and  Mr.  Stintariy  at  the  suggestion 
of  the  Court,  undertook,  on  the  part  of  the  defendants,  (who 
had  put  in  their  answer),  to  interpose  no  obstacle  to  the  cause 
being  heard,  whenever  the  plaintiffs  might  think  fit,  and 

The  Vice-Chancellor,  on  this  undertaking,  ordered, 
that  the  plaintiffs  should  be  at  liberty  to  proceed  with  the 
cause  as  they  should  be  advised,  notwithstanding  the  order 
of  reference  as  to  the  suit  being  for  the  benefit  of  the  in- 
fant plaintiffs,  and  directed  the  petition  to  stand  over  till  the 
hearing  of  the  cause,  or  further  order. 
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Jones  v.  Lewis. 


B 


April  2Srd. 

Y  an  act  of  Parliament  of  the  6  &  7  Will.  4,  c  79,  inti-  A  porchaie  was 
tuled  *^ An  Act  for  vesting  Lighthouses,  Lights,  and  Seamarks  dCT*S,e  powm 

of  an  act  of  Puw 
liamentf  which 
anthorued  a  corporation  to  purchase  property  compoLiorily .  The  vendors  heing  under  diaabilities, 
the  purduiae  money  of  their  property  was  paid  into  court,  under  the  provisions  of  the  act  whereby 
the  Court  was  authorised  to  order  all  the  reasonable  costs,  charges,  and  expenses  attending  the  re- 
investment of  the  purchase  monies  in  the  purchase  of  lands,  to  be  settled  to  the  same  uses  as  the 
property  purchased,  together  with  the  costs,  charges,  and  expenses  of  obtaining  the  proper  orders, 
and  of  the  other  proceedings  for  such  purposes,  to  be  paid  by  the  corporation.  A  contract  was 
entered  into  for  die  investment  of  part  of  the  fund  in  court  in  the  purchase  of  certain  property 
free  from  incumbrances.  The  title  on  investigation  proved  to  be  subject  to  numerous  incum- 
brances, and  the  purchasers'  counsel  advised  that  the  vendors  should  procure  all  the  incum- 
brances to  be  conveyed  to  the  vendors,  so  as  to  shorten  the  conveyance.  The  draft  reconvey- 
ances, eight  in  number,  were  submitted  to  the  purchasers'  solicitors  and  settled  by  their  counsel: 
—Heldf  that  the  corporation  could  not  be  charged  with  the  costs  thereby  incurred,  unless  they 
were  incurred  with  the  express  consent  of  the  corporation. 

A  solicitor  in  carrying  in  a  state  of  facts  to  obtain  the  Master's  approval  of  a  contract  to  por- 
diase,  appended  a  long  schedule  thereto  of  the  parcels  proposed  to  be  purchased.  The  taxing 
Master  disallowed  the  charge  for  drawing,  and  only  allowed  for  copying  such  schedule : — Heldf 
Uiat  such  disallowance  was  proper,  although  the  Master  in  Ordinary  had  allowed  attendances  upon 
ft  number  of  warrants,  proportioned  to  the  length  of  the  state  of  facts,  including  the  schedule : 
'■^Held  also,  that  the  allowances  in  respect  of  these  attendances  were  properly  considered  by  the 
taxing  Master  as  a  compensation  for  other  business  actually  transacted,  and  in  respect  of  which 
he  disallowed  the  charges. 

The  petition  of  an  infant  plaintiff  in  a  cause  is  the  ])etition  of  his  next  friend,  and  the  next 
friend  was  ordered  to  pay  costs. 
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on  the  coast  of  England  in  the  corporation  of  the  Trinity 
House  of  Deptford  Strond,  and  for  making  provisions  re- 
specting Lighthouscs^Lights^BuoySyBeaconSy  and  Seamarks, 
and  the  Tolls  and  Duties  payable  in  respect  thereof^'*  power 
was  given  to  the  master,  wardens^  and  assistants  of  the  cor- 
poration to  purchase  the  lands  whereon  the  several  light- 
houses and  tolls  mentioned  in  the  schedule  to  the  act  stood, 
amongst  which  were  included  an  island  or  rock  called 
the  Skerries,  and  the  lighthouses  and  buildings  thereon^  and 
the  tolls,  dues,  and  duties  payable  in  respect  thereof;  with 
clauses  of  the  usual  description,  providing  for  the  payment 
into  the  Bank  and  the  temporary  and  permanent  investment 
of  the  purchase  money  of  property  belonging  to  parties  un- 
der disabilities. 

By  the  section  relating  to  the  costs  of  these  proceedings, 
it  was  enacted,  that,  where  by  reason  of  any  disability  or  in- 
capacity of  the  person  interested  in  the  before-mentioned 
light-house,  the  purchase  money  should  be  required  to  be  paid 
into  the  Bank  of  England,  and  be  subject  to  the  order  and 
directions  of  the  Court  of  Exchequer,  under  the  provisions 
therein  contained,  the  said  Court  might  order  that  all  the 
reasonable  costs,  charges,  and  expenses  attending  such  pur- 
chase, or  which  might  be  incurred  in  consequence  thereof, 
and  also  of  the  investment  of  the  purchase  monies  in  real 
or  government  securities,  and  likewise  the  re-investment  of 
such  purchase  monies,  or  the  government  or  real  securities 
purchased  therewith,  in  the  purchase  of  houses,  buildings, 
lands,  tenements,  and  hereditaments,  together  with  the  costs, 
charges,  and  expenses  of  obtaining  the  proper  orders,  and 
of  the  other  proceedings  for  such  purposes,  and  of  the  pay- 
ment of  the  dividends  and  interest  of  the  said  government  or 
real  securities,  and  of  the  payment  of  the  principal  of  the 
said  purchase  money  of  the  government  or  real  securities 
purchased  therewith  out  of  court,  should  be  paid  by  the 
master,  wardens,  and  assistants.  And  it  was  thereby 
enacted,  that  the  said  master,  wardens,  and  assistants  should 
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firom  time  to  time  pay  such  sums  of  money  for  such  pur- 
poses as  the  Court  should  direct,  out  of  the  monies  applic- 
able to  the  purposes  of  the  said  act. 

Certain  shares  in  the  Skerries  lighthouse,  and  the  toll  dues 
and  duties  payable  in  respect  thereof,  belonged  to  one  Mor- 
gan Jones,  who  declined  treating  for  the  sale  of  his  interest ; 
and  the  value  of  such  shares  was  assessed  by  a  jury  at 
141,476/.  6s.  8rf. 

Mr.  Morgan  Jones  afterwards  died,  having  made  his  will, 
dated  the  7th  of  December,  1837,  whereby  his  share  in  the 
Skerries  lighthouse  became  vested  in  John  Jones  for  life, 
with  remiunder  to  Morgan  Jones  the  younger  for  life, 
with  remainders  to  the  first  and  other  sons  of  Morgan  Jones 
m  tail  male,  with  divers  remainders  over. 

The  conveyance  to  the  corporation  of  the  Trinity  House 
was  perfected  after  Mr.  Morgan  Jones's  decease,  and  his  share 
of  the  purchase  money  was  invested  in  the  purchase  of 
141,660/.  lOs.  £3  percent.  Consolidated  Bank  Annuities,  in 
the  name  of  the  Accountant-General,  to  an  account "  Ex  parte 
the  Corporation  of  the  Trinity  House  of  Deptford  Strond  and 
John' Jones.''  Mr.  John  Jones,  the  tenant  for  life,  then  con* 
tracted  with  Mr.  Thomas  Howe  and  others,  subject  to  the 
approval  of  the  Court,  by  an  agreement  dated  the  6th  of 
July,  1843,  for  the  purchase  of  an  estate  for  £96,000,  to  be 
paid  out  of  the  fund  in  court  according  to  the  provisions  of 
the  act^  and  the  vendors  agreed,  within  six  weeks  after  the 
approval  of  the  contoict  by  the  Court,  to  furnish  an  abstract 
of  title  to  the  property,  and  deduce  a  good  title  to  them, 
the  said  Thomas  Howe  and  the  other  contracting  vendors, 
(except  that,  as  to  a  small  part  of  the  Saltmarsh,  no  other 
tban  a  title  by  possession  should  be  required).  The  agree- 
ment contained  other  stipulations,  and  among  them  was  one, 
ihat  the  vendors  should,  as  soon  as  a  proper  order  should  be 
obtained  for  the  completion  of  the  purchase  and  the  payment 
of  the  purchase  money,  execute,  and  procure  to  be  executed 
by  all  other  necessary  parties,  if  any,  a  proper  conveyance 
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1847.  and  settlement  of  the  property,  and  the  fee-eimple  and  in- 
heritance thereof,  free  from  incumbrances,  except  as  there- 
in mentioned,  to,  for,  and  upon  such  uses,  trusts^  intents 
and  purposes,  and  in  such  manner  as  the  Court  should  direct ; 
and  that  such  conveyance  and  settlement  should  be  prepared 
by  the  purchaser,  and  the  expense  thereof  borne  in  manner 
prescribed  by  the  act,  or  in  such  other  manner  as  that  the 
vendors  migtit  not  in  any  case  be  liable  to  any  part  there- 
of. A  reference  was  directed  as  to  the  fitness  of  the  pro- 
posed investment,  and  the  Master  reported  in  favour  of  the 
above  contract,  and  afterwards  on  another  reference  reported 
in  favour  of  the  title. 

In  the  course  of  these  proceedings,  Mr.  John  Jones,  the 
first  tenant  for  life,  died,  and  Morgan  Jones  his  son,  the  next 
tenant  for  life  under  the  will,  instituted  a  suit  by  David 
Howell,  his  next  friend,  against  William  Lewis  and  Thomas 
Morgan  and  others,  to  carry  into  effect  the  trusts  of  Mr. 
Morgan  Jones's  will.  An  order  in  the  suit  and  in  the  mat- 
ter of  the  act  was  made  on  the  28th  of  June,  1845,  confirming 
the  Master's  report,  approving  the  title;  and  asiun  sufiicient 
to  pay  the  purchase  money  was  directed  to  be  raised  out 
of  the  fund  in  court,  and  it  was  ordered  that  the  money  to 
arise  by  such  sale  should  be  paid  to  the  person  or  persons 
to  whom  the  Master  should  certify  the  same  to  be  due ;  and 
it  was  referred  to  the  taxing  Master  to  tax  the  reasonable 
costs,  charges,  and  expenses  of  the  purchasers  attending 
the  purchase  of  the  estate  comprised  in  the  contract,  or  which 
had  been  incurred  in  consequence  thereof,  together  with 
their  costs,  charges,  and  expenses  of  obtaining  the  proper 
orders,  and  of  the  other  proceedings  for  such  purposes,  and 
of  completing  the  conveyance  of  the  estate,  and  attend- 
'''ing  thereon,  and  that  the  corporation  should  pay  the  said 
costs,  and  charges,  and  expenses,  to  the  defendants  Wil- 
liam Henry  Lewis  and  Thomas  Morgan,  and  to  David 
Howell  the  infant  plaintifTs  next  friend,  respectively. 
Under  this  order  the  taxing  Master  had  taxed  the  costs, 
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ind  had  disallowed  certain  costs  relating  to  the  purchase^         1847. 
to  the  amount  of  253L  10«.,  under  the  following  circum- 
itances. 

By  reason  of  there  being  numerous  heavy  and  compUcated 
Incumbrances^  and  outstanding  estates^  the  purchasers' 
sounsel  had  advised  that  releases  should  be  taken  to  the 
renders  by  separate  deeds,  and  eight  reconveyances  and  re- 
leases were  accordingly  prepared  by  the  vendors'  solicitors, 
and  sent  to  the  purchasers'  solicitors,  by  whom  they  were 
submitted  to  counsel  for  approval. 

The  vendors  being  unable  to  pay  off  the  incumbrances 
on  the  estates  except  out  of  the  purchase  money,  the  drafls 
required  considerable  alterations,  which  the  purchasers'  coun- 
Bei  settled,  in  order  to  adapt  them  to  that  circumstance. 

The  plaintiff  presented  his  petition,  objecting  to  such  dis- 
allowance. 

Mr.  BcLcon  and  Mr.  Pitman^  in  support  of  the  petition. — 
The  costs  disaUowed  are  of  three  classes : — 

First,  the  costs  of  perusing  and  settling  the  eight  releases 
and  reconveyances  from  the  different  incumbrancers,  and  the 
fees  to  counsel  thereon.  The  Master  disallowed  them  on 
the  suggestion  of  the  corporation,  who  contended  that  the 
proper  course  was  for  the  vendors  to  perfect  their  title  by 
such  deeds  of  release  and  reconveyance,  and  to  have  then 
supplied  an  abstract  of  such  deeds  in  the  same  manner  as  if 
such  deeds  had  been  executed  previous  to  the  date  of  the 
contract.  To  this  objection  the  answer  is,  that  the  estate 
having,  upon  the  completion  of  the  contract,  become  the 
property  of  the  purchaser  in  equity,  the  vendors  (being,  in 
effect,  trustees  for  the  purchaser)  should  not  deal  with  the 
legal  estate  without  the  concurrence  of  the  purchaser; 
and  that,  accordingly,  it  is  the  practice  of  conveyancers  in 
such  cases  for  the  purchaser's  counsel  to  approve  of  the 
drafls  before  the  deeds  are  executed  at  the  purchaser's 
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1847.  expense ;  and  inasmuch  as  it  is  usual  for  the  purchaser's 
solicitor  to  attest  the  execution  of  the  deed  of  oonveyanoe 
by  all  the  conveTing  and  confirming  parties^  and  affidavits 
of  such  execution  would  be  required  for  the  satisfaction 
of  the  Master,  so  that  he  might  report  that  the  purchase 
deed  had  been  perfected,  on  which  the  Court  might  order 
the  payment  of  the  purchase  money  out  of  court  to  the 
purchaser,  there  would  be,  probably,  a  gain  on  the  whole 
upon  the  costs,  as  purchaser's  costs  payable  by  the  corpora- 
tion. 

Secondly,  12^  I3s.  4d.y  taxed  off  from  the  charges  for 
drawing  the  schedule  to  the  state  of  facts  carried  in  before 
the  Master,  for  his  approval  of  the  contract,  the  Master 
having  allowed  only  4cf.  per  folio  for  copying  it.  This 
schedule  had  been  recognised  by  the  Master  in  Ordinary 
as  part  of  the  documents  properly  before  him,  by  his  allow- 
ing a  number  of  warrants  on  the  state  of  facts,  correspond- 
ing  to  its  length,  including  such  schedule;  and  for  that 
reason,  if  for  no  other,  the  charges  for  preparing  it  should 
have  been  allowed  by  the  taxing  Master. 

And,  thirdly,  4/.  lOs.  Sd.,  the  solicitors'  fees  for  perusal 
of  counsel's  opinion  on  the  abstracts.  These  fees  are  not 
even  commensurate  with  the  trouble  or  the  consideration 
required. 

The  Vice-chancellor  was  of  opinion  that,  as  to  the 
first  class  of  costs,  consisting  of  charges  relating  to  the  con- 
veyances to  the  vendors  and  to  the  completion  of  their 
title,  they  were  costs  which  ought  not  to  have  been  in 
curred  by  the  purchasers'  solicitors  without  a  special  bargain 
with  the  Trinity  House. 

As  to  the  second  class  of  charges ;  as  the  Master  had 
allowed  4d.  per  folio  for  the  schedule,  as  a  copy,  and  no 
more,  his  Honor  saw  no  sufficient  reason  to  dissent  from 
his  decision. 
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As  to  the  third  class  of  charges^  for  perusing  counsel's 
opinion,  his  Honor  thought  the  burthai  lay  on  the  respond- 
ents to  shew  that  these  costs  should  be  disallowed. 

Mr.  Wigram  and  Mr.  Lloyd,  for  the  respondents. — The 
third  class  of  charges  was  properly  disallowed  by  the  taxing 
Master.  When,  by  the  practice,  charges  are  allowed  for 
business  assumed  to  be  done,  though  not  done,  it  is  usual 
and  proper  to  consider  that  allowance  in  respect  of  other 
business  actually  transacted :  Lucas  v.  Peacock  (a).  Here 
attendances  have  been  allowed  on  warrants  proportioned 
to  the  length  of  the  state  of  fitcts,  whether  such  warrants 
were  attended  or  not,  giving  clear  fees,  amounting  to  £23, 
to  the  solicitor.  So  that,  in  effect,  the  perusal  of  counseFs 
opinion,  which  may  have  been  actually  performed,  has  been 
compensated  for  in  the  charges  for  attendances  which  were 
not  given. 

Mr.  Bacon,  in  reply. 

The  ViCB-CHANCELLOR.--Upon  the  explanation  given 
of  the  practice  by  the  counsel  for  the  respondents,  it  appears 
to  me,  that  the  disallowance  by  the  taxing  Master  of  the 
third  class  of  charges  is  consistent  with  practice,  and  not 
inconsistent  with  substantial  justice.  The  petition  must 
be  dismissed,  with  costs,  not  exceeding  £20. 

Mr.  Bacon  suggested  that  this  being  the  petition  of  an 
infant,  the  Court  would  not  give  costs  against  him. 

The  Vice- Chancellor. — I  cannot  direct  the  infant  to 
pay  costs ;  but  I  have  always  understood,  that  in  a  cause 
in  which  there  is  an  infant  suing  by  his  next  friend,  a  peti- 

(a)  8  Beav.  1. 
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1S47.        tion  presented  by  the  infant  plaintiff  is  treated  as  the 
petition  of  the  next  friend. 


rii 


The  Order  made  was  as  follows: — 

^^  The  Court  doth  order  that  the  said  petition  do 
stand  dismissed;  and  it  is  ordered^  that  the 
Key.  David  HoweU,  the  next  friend  to  the 
petitioner,  do  pay  to  the  Master,  Wardens,  and 
Assistants  of  the  corporation  of  the  Trinity 
House,  Deptford  Strond,  their  costs,  not  exceed- 
ing £20." 


April  19thy  A.  Blagrave  V,  Blagrave  and  Others. 

^^^>  21*^  ^  J.  H.  Blagrave  v.  Blagrave  and  Others. 

Aderiieofa  UNDER  the  wiU  of  John  Blagrave  of  Calcott,  dated 

25Je t^iStafor  ^^®  ^^^  ^^ November,  1787,  the  mansion-house  and  park  at 

life,  with  re-  Calcott,  and  extensive  estates  in  the  counties  of  Berks, 

mainder  in  tail,  . 

contained  a  Oxford,  and  Somerset,  became  vested  in  John  Blagrave  of 

neither  a  speci-  Southcot,  and  John  Simeon,  as  the  trustees  thereof^  upon 

fied  tenant  for  certain  trusts,  under  which,  and  by  reason  of  the  deaths  of 

lire,  nor  any  '                            ^              j 

other  person,  preceding  tenants  for  life,  Colonel  Blagrave  the  defendant 

shoold  mow 

any  part  of  the  in  both  suits  bccame  tenant  for  life  without  impeachment 

^nnTTM^n'^  of  wastc,  with  remainder  to  his  first  and  others  sons  in 


was  no  execu- 


tory deyiseoTer  ^;i  male,  with  remainders  (after  intermediate  remainders 
in  the  event  of  ^  ^  ^ 

this  restriction    which  had  failed)  to  Anthony  Blagrave  for  life,  with  re- 
UM,  that  the    mainders  to  his  first  and  other  sons  in  strict  settlement 

restriction  was 

one  which  might  be  enforced  by  injunction. 

The  tenant  for  life,  in  possession  of  the  real  estate,  was  also  tenant  for  life  of  certain  personal  es- 
tates under  the  same  will,  and  was  the  heir-at-law  of  the  surviving  trustee  of  the  real  estate,  but  was 
not  a  trustee  of  the  personal  estate.  Two  suits  were  instituted  against  him.  One  was  instituted 
by  the  tenant  for  life  in  remainder  of  the  real  estate,  complaining  of  mismanagement  of  that 
estate,  and  praying  consequential  relief,  and  particularly  the  removal  of  the  tenant  for  life  in 
possession  from  being  trustee  ;  the  other  suit  was  instituted  by  the  first  tenant  in  tail  in  remain- 
der, for  the  same  objects  as  regarded  the  real  estate,  but  praying  also  relief  in  respect  of  the  per- 
sonal estate : — HM^  that  evidence  taken  in  the  former  suit  was  not  admissible  in  the  latter,  it 
not  appearing  that  the  witnesses  were  dead,  or  incapable  of  being  examined. 

The  Court  declined,  except  on  consent,  to  make  one  decree  in  both  the  above  suits. 
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From  the  form  of  the  limitations  the  extent  of  the  legal         1847. 
estate  vested*  in  the  trustees  was  doubtful,  but  they  were     blagrave 
directed  out  of  the  rents  to  keep  the  property  let  at  rack-     _     *»• 

,    ,     ,  1  ^         Blagrave. 

rent  in  good  repair,  and  had  power  to  renew  leases  for 
lives  at  the  existing  rents,  and  at  such  fines  as  they  should 
agree  for. 

The  testator^s  will  contidned  restrictions  on  the  use  of 
the  mansion-house  and  park,  and  in  particular,  that  neither 
the  testator's  wife  nor  any  other  person  should  mow  any 
part  of  his  park,  or  feed  the  same  with  any  other  cattle  than 
cows,  sheep,  and  deer ;  but  there  was  no  executory  devise 
over  in  the  event  of  the  proviso  not  being  complied  with. 

The  testator  gave  the  household  furniture,  silver  plate, 
china,  glass,  and  household  linen,  at  his  mansion-house  of 
Calcott,  as  heir-looms,  to  go  with  the  mansion-house,  and 
directed  that  an  inventory  thereof  should  be  made  by  John 
Blagrave  of  Southcot,  and  John  Simeon,  who  were  ap- 
pointed the  executors  of  the  testator's  will. 

The  real  estates  were  also  by  the  will  charged  with 
annuities,  of  which  two  only  remained  payable. 

Colonel  Blagrave,  the  tenant  for  life  in  possession  under 
the  will,  had  no  children. 

Of*  John  Blagrave  of  Southcot,  and  John  Simeon — John 
Simeon  died  first,  and  upon  the  death  of  John  Blagrave 
of  Southcot,  Colonel  Blagrave  became,  as  his  heir-at-law, 
the  surviving  trustee  of  the  lands  devised  by  the  will,  but 
Anthony  Blagrave  became  the  personal  representative  of 
the  testator. 

Anthony  Blagrave,  the  tenant  for  life  in  remainder,  had 
a  son^  John  Henry  Blagrave,  who  had  attained  his  age  of 
twenty-one,  and  was  first  tenant  in  tail  in  esse,  imder  the 
limitations  of  the  will. 

On  the  26th  of  August,  1842,  Anthony  Blagrave  filed 
a  bill  against  Colonel  Blagrave,  John  Henry  Blagrave,  and 
the  two  annuitants,  alleging  several  acts  of  specially  pro- 
hibited waste  by  Colonel  Blagrave,  in  the  cutting  down  of 
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1847.  ornamental  and  other  oak»  ash^  and  elm  trees;  the  non- 
Bl  qravk  ^P*'^  *°^  falling  into  decay  of  the  bnildings,  and  the 
9'  mowing  the  grass  in  the  park;  that   Cohmel  Blagmve 

had  thrown  down  boundaries,  had  granted  leases  beyond 
his  powers,  and  also,  that  Colonel  Blagrave  had  otherwise 
dealt  with  the  devised  property  in  a  way  unauthcmsed  by 
the  powers  given  to  him  by  the  will ;  and  it  was  prayed  that 
Colonel  Blagrave  might  be  removed  from  bdag  sach  sole 
trustee ;  that  the  settled  property  might  be  ascertained ;  and 
for  relief  in  respect  of  the  leases  improperly  granted ;  that 
the  settled  estates  might  be  repaired ;  and  for  an  inquiry  as 
to  the  damage  occasioned  by  mowing  the  park ;  and  for  a 
receiver  and  an  injunction. 

This  suit  led  to  a  negotiation  that  lasted  some  time, 
during  which  preparations  were  made  for  mowing  a  poi^ 
tion  of  the  park. 

On  the  negotiation  being  broken  off,  a  suppl^nental 
bill  was  filed,  praying  for  an  injunction  to  restrain  ColcHiel 
Blagrave  from  (among  other  things)  mowing  any  part  of 
the  park. 

On  the  29th  of  October,  1845,  J.  H.  Blagrave  filed  a 
bill  against  Colonel  Blagrave,  Mr.  Anthony  Blagrave,  and 
the  two  annuitants,  in  respect  of  the  same,  and  some  other 
matters  of  complaint;  and  praying  that  the  extent  and 
situation  of  the  settled  property  might  be  ascertained,  and 
the  property  distinguished  from  other  lands  of  Colonel 
Blagrave  not  in  settlement;  for  a  restoration  of  the  fences; 
for  an  account  of  the  articles  bequeathed  as  heii^-looms, 
and  what  had  become  thereof;  and  for  relief  in  respect  of 
the  leases  improperly  granted;  and  also  praying  that  he 
might  be  decreed  to  repair  the  buildings,  that  the  damage 
occasioned  by  mowing  the  park  might  be  made  good,  and 
that  the  life  estate  of  Colonel  Blagrave  might  be  made 
answerable  for  what  he  should  be  decreed  to  pay ;  and  for 
a  receiver ;  but  no  injunction  against  mowing  was  prayed 
for. 
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The  two  suits  were  substantially  for  the  same  objects^         1847. 
except  that  the  second  suit  alone  sought  relief  in  respect     Bj|7^i[][^ 
of  the  articles  given  by  the  will  as  heir-looms,  and  that  ^- 

the   supplemental  bill  m  the   first  smt  alone  sought  an 
injunction  against  mowing. 

Mr.  Russell  and  Mr.  Glasse  appeared  for  the  plaintiff 
in  each  suit. 

Mr.  Wigram  and  Mr.  Craig  for  Colonel  Blagrave,  the 
principal  defendant  in  each  suit. 

Mr.  Lhydy  for  the  annuitants,  defendants  in  each  suit, 
and  also  for  J.  H.  Blagrave,  as  defendant  in  the  first  suit, 
and  for  Anthony  Blagrave,  as  defendant  in  the  second  suit 

Mr.  Russell  and  Mr.  Glasse  asked  that  one  decree 
might  be  made  in  both  suits,  and  referred  to  a  former  case 
in  which  the  same  course  had  been  taken. 

Mr.  Wigram  and  Mr.  Craig  objected. 

The  Vice-chancellor  said,  that,  in  the  case  referred  to, 
one  suit  was  destroyed  by  the  bill  being  dismissed.  In  the 
present  case  there  were  two  suits,  both  subsisting.  It  was 
not  a  case  of  cause  and  cross  cause.  The  two  plaintiflfs 
acted  together  and  supported  one  another,  and  had  a  com- 
mon adversary.  Colonel  Blagrave.  But  Anthony  Blagrave 
was  entitled  to  use  the  answers  of  Colonel  Blagrave  in  his 
suit  in  a  manner  different  from  that  in  which  John  Henry 
Blagrave  could  use  the  same  documents  in  his,  and  vice 
versd.  There  was  evidence  also  in  one  suit  which  would 
not  be  admissible  in  the  other;  these  were  sufficient,  though 
not  the  only,  reasons  for  declining,  unless  by  consent,  to 
make  one  decree  in  both  suits. 

The  evidence  in  the  suit  J.  H,  Blagrave  v.  Blagrave  having 
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1847.  been  gone  into,  an  order  was  read  which  had  been  obtained 
Blagravb  ^^  ^^®  RoDs  as  of  course,  upon  petition,  permitting  the 
_     ^'  plaintiff  in  this  suit  to  read  and  make  use  of  the  depositiooB 

Blagravk.         ,         .        ,  ^ 

taken  m  the  cause  of  Anthony  Blagrave  v.  CoUmd  Blor 
grave  in  this  suit,  saving  all  just  exceptions. 

Mr.  Russell  and  Mr.  Glasse  then  proposed  to  read  the 
evidence  in  the  suit  of  A,  Bhigrave  v.  Blagrave^  They  con- 
tended that  as  there  were  substantially  the  same  questions 
in  both  suits,  and  the  same  defences,  the  plaintiff  in  this 
suit  was  entitled  to  read  as  evidence  the  evidence  taken  in 
the  other  suit. 

They  cited  Nevil  v.  Johnson  (a),  Barstow  v.  Palmes  {h)y 
Byrne  v.  Frere  (c),  and  The  Poulterenf  Company  v. 
Askew  (cf ),  in  which  last  case  a  decree,  in  a  former  suit  in 
which  the  plaintiff  and  defendants  had  been  parties  as  co- 
defendants,  was  read  as  evidence  against  the  defendants  in 
that  suit,  though  it  was  objected  that  the  decree  in  the 
former  suit  might  have  been  otherwise,  if  the  defendants 
could  have  cross-examined  the  witnesses  in  tiie  former  cause, 
which  as  co-defendants  they  had  no  opportunity  of  doing. 

They  also  cited  The  City  of  London  y.  Perkins  {e\  where 
a  bill  having  been  filed  to  recover  against  tiie  defendant 
certain  tonnage  duty  under  an  alleged  custom,  the  plaintiff 
without  proving  that  the  witnesses,  whose  depositions  had 
been  taken  in  two  former  suits  for  the  recovery  of  the  same 
species  of  tonnage,  against  two  other  defendants  who  had 
resisted  the  custom  under  similar  defences,  were  dead, 
claimed  to  read  such  depositions ;  but  the  Court  of  Exche- 
quer refused  to  give  the  plaintiff  liberty  to  read  them  as 
evidence  at  the  hearing  of  that  cause.  However,  on  an 
appeal  to  the  House  of  Lords,  it  was  declared  that  the 


(a)  2  Ver.  447.  {d)  2  Ves.,  sen.,  89. 

(6)  Prec.  in  Chan.  233.  («)  3  Bro.  P.  C.  602, 

(c)  2  Mol.  157. 
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Court  of  Exchequer  ought  not  to  have  refused  to  grant         1847. 
an  order  for  the  plaintiff  in  equity,  to  have  liberty  to  read     blaoravi 

the  depositions  taken  in  the  two  former  causes  at  the  hear-  v- 

^  ,  .      ,  .  Blao»av«. 

ing  01  that  cause,  savmg  just  exceptions. 

Mr.  Wigram  and  Mr.  Craigy  in  opposition  to  the  admis- 
sion of  the  evidence. — The  issues  raised  in  each  suit  are  in 
some  particulars  different.  Colonel  Blagrave  may  have  pur- 
posely omitted  to  cross-examine  the  witnesses  in  the  other 
suit,  their  evidence  being  immaterial  in  that  suit,  or  may 
even  by  a  slip  have  lost  the  benefit  of  such  cross-examina- 
tion in  that  suit;  but  that  is  no  reason  why  he  should  lose 
those  ordinary  rights  of  a  defendant  in  this  suit. 

It  is  not  pretended  that  any  of  the  witnesses,  whose 
evidence  it  is  proposed  to  read,  are  dead,  or  that  it  is 
impossible  to  obtain  their  evidence. 

It  must  be  proved  that  witnesses,  whose  depositions  have 
been  taken  in  a  former  suit  against  other  parties  having 
the  same  interests^  are  dead,  before  their  depositions  can  be 
read  as  evidence  in  a  subsequent  suit  against  parties  having 
the  same  interests. 

This  question  arose  in  Carrington  v.  Comock  (a),  where 
the  evidence  was  that  of  reputation  merely,  and  that  in 
relation  to  tithes  in  the  same  parish. 

But  even  if  the  witnesses  examined  in  the  other  suit 
had  been  proved  in  this  cause  to  have  been  dead,  the  ques- 
tion would  remain,  whether  the  parties  were  so  relatively 
marshalled  in  the  other  suit  as  to  entitle  the  plaintiff  in 
this  suit  to  read  the  depositions  against  Colonel  Blagrave^ 

Mr.  Ruuelly  in  reply. — The  facts  of  the  case  of  Tlie 
City  of  London  v.  Perkins  {b)  were  misconceived  in  Car^^ 
rington  v.  Comock^  in  which  the  Vice- Chancellor  expressly 
assumed  that  the  witnesses  whose  depositions  were  sought 

(a)  2  Sim.  667.  (b)  3  Bro.  P.  C.  602. 

VOL.  I.  8  D.  o.  a. 
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1847.        to  be  read  in  The  City  of  London  v.  Perkins  were  all  dead, 
^[^^^^^^     whereas  it  appears^  from  the  report  in  Browny  that  no  evi- 
V-  dence  of  their  deaths  had  been  offered. 

This  question  could  not  arise  at  law,  where  evidence  is 
not  taken  in  writing,  except  in  very  special  circumstances. 

[His  Honor  during  the  argument  remarked,  that  it  rather 
appeared  from  the  report  of  the  case  of  Nevil  v.  Johnson  (a) 
that  the  evidence  had  not  been  taken  simultaneously  in 
both  suits,  and  that  it  did  not  appear  whether  the  witnesses 
were  dead  or  alive,  whereas  it  must  probably  be  assumed 
that  the  witnesses  were  dead  in  Byrne  v.  Frere  (Ji)  ]. 

The  Vice-Chancellor  : — 

Were  the  point  now  before  me  substantially  the  same  as 
that  decided  by  the  House  of  Lords  in  The  City  of  London  v. 
Perkins,  it  would  of  course  be  necessary  for  me  to  decide  in 
this  case  in  the  same  manner.  Subject  to  the  decision  in 
that  case,  I  am  not  aware  that  the  present  point  is  governed 
by  decision.  In  the  House  of  Lords  the  question  was  the 
same  in  each  case,  namely,  as  to  the  existence  of  a  custom,and 
there  were  substantially  the  same  parties,  namely,  the  City 
of  London  and  the  public,  and  the  same  objection  in  each 
case  to  the  custom:  but  here  the  case  is,  that  there  is  a  tenant 
for  life  in  possession  of  land  subject  to  a  series  of  limitations 
under  a  will,  who  is  also  tenant  for  life  of  personalty^  sub- 
ject to  corresponding  limitations,  the  tenant  for  life  being 
also  the  trustee  of  the  real  estate,  but  not  of  the  personalty. 
Two  suits  are  instituted  against  him  in  respect  of  alleged 
mismanagement  and  improper  treatment,  both  of  the  real 
estate  and  of  the  personalty,  one  suit  being  instituted  by 
the  person  entitled  as  next  tenant  for  life,  the  other  by 
the  first  tenant  in  tail  in  existence  who  comes  after  the 
tenant  for  life  in  remainder,  the  plaintiff  in  the  other  suit 

The  evidence  tendered  in  this  suit,  which  is  instituted  by 

(a)  2  Ver.  447.  (b)  2  Mol.  157. 
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the  tenant  in  tail  in  remainder^  has  been  taken  in  the  suit         1847. 
in  which  the  first  tenant  for  life  in  remainder  is  the  plain-     blaorIvb 
tiff;  and  the  question  is,  whether,  without  proof  or  sugges-  ^' 

tion  of  the  death,  or  inability  to  be  examined  in  this  suit, 
of  the  witnesses  examined  in  the  other  suit,  their  deposi- 
tions shall  be  read  in  this  suit.  I  am  of  opinion,  that  I  am 
not  required  by  authority,  and  that  I  ought  not  on  prin- 
ciple, to  allow  the  evidence  so  given  to  be  so  used. 

The  various  questions  in  the  cause  were  then  discussed, 
and  the  greater  part  of  them  were  directed  to  stand  over 
until  the  result  of  certain  cases  which  were  settled  for  the 
opinion  of  a  court  of  law  should  be  known. 

On  the  discussion  as  to  that  part  of  the  prayer  of  An- 
thony Blagrave's  supplemental  bill  which  sought  an  injunc- 
tion against  mowing,  it  was  objected,  on  behalf  of  Colonel 
Blagrave,  that  the  restriction  could  not  be  enforced,  being 
inconsistent  with  the  nature  of  the  estate,  and  not  having 
validity  given  to  it  by  any  limitation  over ;  and,  further, 
that  it  would  restrain  and  fetter  the  enjoyment  of  the  pro- 
perty in  perpetuity  in  a  manner  unknown  and  contrary  to 
the  policy  of  the  law. 

The  Vice-Chancellor,  afler  directing  cases  for  the 
opinion  of  a  court  of  law  on  some  of  the  points  raised, 
granted,  but,  as  his  Honor  said,  with  great  reluctance,  and 
in  Anthony  Blagrave's  suit  only,  the  injunction  sought  by 
the  supplemental  bill  against  mowing. 
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1847. 

April  2eth  JoHNSON  V.  KeRSHAW. 

Sf  27th. 

Whatever  may    j)  Y  an  indenture  dated  the  I6th  of  March,  1844,  made 

DO  the  general 

rule,  if  there  between  George  Wood  of  the  first  part,  J.  Kershaw,  D. 

ezt^dii^in.  Ainsworth,  and  J.  H.  Hawes  of  the  second  part,  and  the 

a^^^itor^  several  creditors  of  the  said  George  Wood,  whose  names 

d«r  a  compo-  should  be  subscribed  thereto,  of  the  third  part ;  the  said 

who  does  not  George  Wood  assigned  all  his  stock  in  trade,  estate,  and 

fit  of  the^deed '  cffectQ,  to  the  Said  J.  Kershaw,  D.  Ainsworth,  and  J.  BL 

within  the  time  Hawes,  as  trustees  upon  trusts  for  sale,  and  after  deducting 

apedfied  there* 

in ;  that  rule  expenses,  to  divide  the  produce  unto  and  between  the  cre- 
to? creditor  ^  ditors  of  the  said  George  Wood,  who  should  come  in  and 
who  actively       execute  the  deed  or  assent  thereto,  and  prove  their  debts  in 

refuaea  to  come  ^  '  '■ 

in  under,  or  manner  therein  expressed,  within  three  calendar  months 
deed  within  the  after  the  date  of  the  deed,  and  by  the  same  indenture  the 
andTwbo^does  Several  parties  thereto  of  the  third  part,  creditors  of  George 
not  retract  Buch  Wood,  released  the  said  George  Wood  from  all  liability  to 

refusal  within  . 

that  time.  them  in  respect  of  the  several  amounts  due  to  them. 

Aised  to  receive       Several  of  the  creditors  of  George  Wood  executed  the 

«#  ?!L5^^    deed,  and  the  trustees  entered  on  the  duties  of  their  trust 

of  a  cause  the  ' 

deposition  of         By  another  indenture  dated  the  1st  of  April,  1844,  made 

an  accountant  . 

containing  a  between  J.  Kershaw,  D.  Ainsworth,  and  J.  H.  Hawes  (the 
the  result  of      trustees  under  the  former  deed)  of  the  first  part,  George 

Sf'p^^Sir  ^^^  ^^  ^^^  ^^^^  P*^  Richard  Henry  Wood  of  the  third 
a(x»unt  hooks,   part,  and  two  sureties  for  R.  H.  Wood  of  the  fourth  part, 

where  the 

books  on  after  reciting  the  former  deed,  and  that  an  agreement  had 

his  statement  ^^^^  entered  into  between  the  trustees  and  R.  H.  Wood, 

^^!to?°'.*\  t  ^^^  more  speedily  winding  up  the  trust,  and  that  R.  H. 

fembUt  that  Wood  had  given  to  the  trustees  promissory  notes  for  the 

had  been  in  several  sums  of  8^.  in  the  pound  on  the  several  debts  of 

d^lition^f  ^^®  creditors  of  the  said  George  Wood,  whose  names  were 

the  accountant  get  forth  in  the  schedule  to  the  deed  of  April  1st,  it  was 

of  the  result  ,  ... 

ofhisexamina.  witnessed,  that  the  trustees,  in  consideration  thereof 
would  be  re.  assigned  to  R.  H.  Wood  the  estate  and  efiects  of  George 
^dSl^"f^   Wood,  comprised  in  the  deed  of  the  1 6th  of  March,  1844,  for 

person  of  drill. 
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his  own  use  and  benefit;  and  in  consideration  of  such  assign-         1847. 
ment  to  him,  R.  H.  Wood  and  his  sureties  thereby  cove-      jouNiON 
Danted  with  the  trustees  to  satisfy  all  persons  who  were     „    ^' 
creditors  of  George  Wood,  at  the  date  of  the  assignment  of 
the  16th  of  March,  whose  names  were  not  set  out  in  the 
schedule  to  the  indenture  now  being  stated,  and  to  indem- 
nify the  trustees  and  scheduled  creditors  from  the  creditors 
of  George  Wood  whose  names  were  not  specified  in  the 
schedule ;  but  it  was  stipulated  that  such  indemnity  should 
not  extend  beyond  £1500  in  the  whole. 

It  appeared  that  long  previously  to  March,  1844,  George 
Wood  had  a  partner  named  Wales,  who  had  since  died,  and 
that  he  was  at  the  determination  of  the  partnership  indebted 
to  the  estate  of  his  deceased  partner  in  an  amount  which 
was  unascertained  until  the  month  of  June,  1844. 

It  did  not  appear  that  George  Wood  ever  commimicated 
the  existence  of  this  debt  to  the  trustees  of  the  deed  of  the 
16th  of  March,  1844,  or  to  R.  H.  Wood;  but  it  appeared 
that  neither  the  administratrix  of  the  deceased  partner,  who 
had  subsequently  married,  nor  her  husband,  had  ever  been 
a  party  to  the  deed  of  the  16th  of  March,  1844,  nor  were 
their  names  included  in  the  schedule  to  the  deed  of  the  1st 
of  April,  1844. 

Within  the  three  months  limited  by  the  deed  of  the  16th 
of  March,  1844,  for  George  Wood's  creditors  to  come  and 
assent  to  the  deed,  viz.  in  May,  1844,  the  administratrix 
and  her  husband,  through  their  solicitor,  demanded  payment 
of  the  whole  balance  due  from  George  Wood  to  his  de- 
ceased partner,  from  R.  H.  Wood,  claiming  that  he  was 
liable  to  pay  them  in  full  by  reason  of  the  covenant  con- 
tdned  in  the  indenture  of  the  1st  of  April,  1844.  Upon 
this  demand  a  negotiation  took  place  between  the  adminis- 
tratrix and  her  husband  and  R.  H.  Wood,  and  the  partner- 
ship accounts  were  referred  to  an  accountant,  who,  in  June 
1844,  ascertained  the  balance  due  from  G.  Wood  to  his  de- 
eeaaed  partner  to  be  £345. 
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1847.  T^^^  reference  and  negotiation  ended  in  an  offer  being 

^^^JJ^      made  on  the  3rd  of  June,  1844,  by  B.  H.  Wood  to  the  ad- 
^'  ministratiix  and  her  husband,  to  pay  them  £250  by  way  of 

compromise  for  the  debt  of  £345^  within  six  months,  upon 
having  an  assignment  of  their  interest  in  the  late  partner- 
ship effects. 

This  proposal  was  rejected  by  the  administratrix  and  her 
husband,  in  consequence  of  the  guarantees  offered  for  secur- 
ing payment  of  the  £250  not  being  satis&ctory  to  them,  and 
after  some  further  discussion  the  negotiation  terminated. 

In  1846,  the  administratrix  and  her  husband  instituted 
the  present  suit  against  the  trustees  and  R.  H.  Wood, 
charging  that  imder  the  above  circumstances  they  were 
entitled  to  be  paid  the  full  sum  of  £345,  or  that  the  ac- 
counts of  the  trust  estate  should  be  taken,  and  that  the 
plaintiffs  should  be  declared  creditors  for  the  amount  to  be 
found  due  to  them  on  taking  such  accounts,  and  that  it 
might  be  declared  that  the  trustees  and  R.  H.  Wood  were 
severally  liable  to  make  good  the  £345  to  the  plaintifis,  the 
bill  alleging  that  the  plaintiffs  had,  within  the  three  months 
limited  by  the  indenture  of  the  16th  of  March,  1844,  as- 
sented thereto. 

R.  H.  Wood  by  his  answer  submitted,  that  G.  Wood  re- 
mained personally  liable  to  pay  the  plaintiffs'  debt,  having 
concealed  its  existence  from  R  H.  Wood,  until  afler  the 
1st  of  April,  1844;  and  he  also  submitted  that  the  plaintiffi 
having  by  their  conduct  refused  to  come  in  under  the  deed  of 
the  6th  of  March,  1844,  for  three  months,  had  no  rights  un- 
der it,  nor  to  any  benefit  under  the  covenant  in  the  indenture 
of  the  Ist  of  April,  1844,  which  was  intended  solely  for  the 
indemnity  of  the  trustees. 

The  answer  of  the  trustees  was  to  the  same  effect. 

G.Wood  was  made  a  defendant  in  consequence  of  the  sug- 
gestion in  the  other  defendants'  answers  that  he  remained 
personally  liable,  but  no  relief  was  prayed  against  him  in- 
dividually, and  as  against  him  the  bill  was  set  down  upon 
bill  and  answer. 


CASES  IN   CHANCERY.  263 

Mr.  Wtgram  and  Mr.  MdlinSy  for  the  plaintiffs. — The         1847. 
plaintiffs  are  entitled  to  fall  back  on  their  rights,  under  the       johnson 
deed  of  the  1st  of  April,  1844,  in  which  R.  H.  Wood  cove-  «^- 

nanted  with  the  trustees  to  satisfy  all  the  creditors  of  G. 
Wood,  among  whom  are  the  plaintiffs,  and  as  the  trustees 
are  as  covenantees  trustees  for  the  plaintiffs,  the  plaintiffs 
are  entitled  to  enforce  their  rights  under  the  covenant  in 
this  Court,  They  cited  Tomlinson  v.  Gill  (a),  Gregory  v. 
miUams  {b)y  Griffith  v.  Sheffield  (c). 

Mr.  Rtissell  and  Mr.  Randall^  for  the  trustees. — The 
plaintiffs  had  no  claim  against  the  trustees  under  the  deed 
of  the  16th  of  March,  1844,  for  they  not  only  did  not  assent 
to  that  deed,  but  on  the  contrary  claimed  adversely  to  that 
instrument.     They  cited  ColKns  v.  Reece  {d). 

Mr.  Bacon  and  Mr.  •/.  H.  Humphreys^  for  defendant  R.H. 
Wood. — The  plaintiffs  cannot  have  any  claim  against  R. 
H.  Wood,  because  they  did  not  come  in  under  the  deed  of 
March,  within  the  time  limited  by  that  deed;  and  the  cove- 
nant by  R.  H.  Wood  in  the  deed  of  April,  was  a  covenant 
by  way  of  indemnity  only  to  the  trustees. 

In  answer  to  a  question  from  his  Honor,  they  declined 
at  the  bar  to  consent  to  pay  the  plaintiffs  the  £250 
which  was  to  have  been  paid  under  the  agreement  of  June, 
1844. 

Sir  Francis  Simpkinson  and  Mr.  Little^  for  G.  Wood. — 
No  case  is  made,  nor  is  any  relief  asked  against  G.  Wood, 
against  whom  the  cause  is  set  down  upon  bill  and  answer; 
and  whatever  be  the  result,  no  relief  can  be  had  against 
him,  and  he  must  be  dismissed  with  his  costs. 


(a)  Amb.  SdO.  (c)  1  Eden,  73. 

(b)  3  Mer.  690.  (d)  1  Coll.  675. 
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1847.  In  the  course  of  the  argument  his  Honor  referred  to 

^^^^^      De  Bumales  v.  FuUer{a). 

Kershaw,  Jjj  support  of  plaintiffs'  ease,  the  evidence  of  Mr.  Peet, 
an  accountant,  was  tendered,  contiuning  a  statement  of  the 
result  of  his  examination,  made  in  May,  1844,  of  certain 
account  books  of  the  partnership,  between  G.  Wood  and  his 
deceased  partner,  Wales ;  but  the  account  books  on  which 
he  made  his  statement  were  not  in  evidence. 

The  Vice-Cuancellor: — 

If  the  account  books  had  been  in  evidence,  the  account- 
ant's statement  of  the  result  of  his  examination  of  those 
books,  as  the  evidence  of  a  person  of  skill,  might  be  receiv- 
able ;  but,  inasmuch  as  the  books  are  not  in  evidence,  I  must 
decline  to  receive  the  deposition  of  Mr.  Peet  as  to  their  con* 
tents,  or  as  to  the  result  of  his  examination  of  their  con- 
tents. 

Mr.  Wiffram,  in  reply- 

The  Vice-Chancellor  : — 

Whatever  may  be  the  general  rule,  if  there  be  any  gene- 
ral rule,  as  to  indulgence  to  a  creditor  under  a  composition- 
deed,  who  does  not  claim  the  benefit  of  the  deed  within  the 
time  specified  in  the  deed,  that  rule  does  not  apply  to  a  cre- 
ditor who  actively  refuses,  (if  I  may  use  the  expression),  to 
come  in  under  or  assent  to  the  deed  within  the  time  limited, 
and  who  does  not  retract  the  refusal  within  that  time; 
and  I  think  that,  upon  the  evidence  in  this  suit,  it  is  a  cor- 
rect conclusion  to  say  that  the  plaintiffs  have  so  conducted 
themselves  in  the  present  case. 

It  appears  to  me  that  negotiations  were  opened  which 
ended  in  a  proposal  by  Mr.  R.  H.  Wood,  not  based  on  an 

(a)  14  East,  590,  n. ;  2  Camp.  426. 
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idea  that  the  plaintiffs  were  to  claim  ander  the  deed  of        1847. 
March,  or  on  the  footing  of  the  two  deeds  of  March  and       Johnson 
April,  but  on  the  footing  of  the  plaintiffs  having  a  new  and  ^* 

particular  right  created,  as  they  appear  to  have  supposed, 
by  the  deed  of  April;  not  a  right  to  treat  the  trustees  as 
having  committed  a  breach  of  trust  by  their  assignment  to 
Mr.  R.  H.  Wood,  but  a  right  to  claim  to  be  paid  in  full  by 
Mr.  R.  H.  Wood. 

If  this  be  the  true  result  of  the  evidence,  and  if  the  suit 
is  not  so  constituted,  and  the  case  is  not  of  such  a  nature 
as  to  entitle  the  plaintiffs  to  the  benefit  of  the  proposal  made 
by  Mr.  R.  H.  Wood  in  June,  1844,  as  a  binding  agree- 
ment, the  bill  must  be  dismissed,  and,  as  against  Mr.  G. 
Wood,  with  costs. 

Mr.  R.  H.  Wood  declining  at  the  bar  to  pay  the  £250, 
the  bill  must  be  dismissed  as  against  him,  without  costs. 

As  to  tlie  trustees,  their  acts  having  been  such  as  might 
confiise  and  mislead  parties  interested,  the  bill  as  against 
them  must  be  dismissed,  without  costs. 

As  to  all  the  defendants,  the  bill  is  to  be  dismissed  with- 
out prejudice  to  any  other  suit  the  plaintiffs  may  be  advised 
to  institute. 
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April  30th  Sf  ^'^'^  "•  KlUJCK. 

A  wui  contain.  JjiLIZABETH  ELCOCK,  by  her  will,  dated  the  8th  of 

realtT.^iTtrnst  June,  1835,  gave  and  devised  as  follows:  **I  give,  devise, 

forA.  for  life,  ^j^^  appoint  unto   George  Drew,  Thomas  Hadden,  and 

his  wife,  for  Joseph  Gideon  Slons,  all  those  my  freehold  messuages  or 

the'deathofthe  tenements  and  premises  situate  in  King  Street  and  John 

an7divide*the^  Street,  Bermondsey  New  Road,  Bermondsey,  in  the  county 

proceeds  equal-  ^f    Surrey,   to  hold   the   said    messuac^es  or  tenements, 

ly  among  the  "'  ^  ^ 

children,  whose  ground  and  hereditaments,  unto  and  to  the  use  of  them 
be  Tested  at  the  said  George  Drew,  Thomas  Hadden,  and  Joseph 
sons 'and**  ^^^  Gideon  Slons,  their  heirs  and  assigns  for  ever ;  but  upon 
twenty-one  or     the  trusts,  and  for  the  intents  and  purposes,  and  subject  to 

marriage  for  ,         ,  ,  , 

daughters,  with  the  directions  hereinafter  mentioned,  expressed,  and  de- 
poning  pay-' '  clared,  of  and  concerning  the  same,  (that  is  to  say)  upon 
ment  in  the        trust  that  they  the  said  George  Drew,  Thomas  Hadden, 

event  of  any  /  .  . 

shares  resting     and  Joseph  Gideon  Slons,  and  the  survivors  and  survivor 

in  the  lifetime        ^,  jxi_i_»  j»  /•!_  •  j         j 

of  %ither  tenant  ot  them,  and  the  heirs  and  assigns  or  such  survivor,  do  and 
^il^iSrocon^  ^^^^^  P^y  unto,  or  empower  or  permit  and  suffer  my 
tained  a  bequest  nephew,  William  Killick  of  Camberwell,  durinff  his  life  to 

of  stock,  in  ,  ,  . 

trust  to  pay        receive  and  take  the  rents,  issues,  and  profits  of  my  said 

the  dividends  ,  ,  j        j  •  x  t>  j 

to  A.  for  life,  messuages,  tenements,  ground  and  premises  at  Bermondsey 
?'^»  °°  **^?.  ..    aforesaid,  to  and  for  his  own  use  and  benefit;  and  from  and 

death,  to  divide  ... 

the  principal  after  the  decease  of  my  nephew  William  Killick,   upon 

children  equal-  trust  that  they  the  Said  George  Drew,  Thomas  Hadden,  and 

to  vwt  at  t'he  Jos^ph  Gideon  Slons,  or  the  survivors  or  survivor  of  them, 

same  times  as  or  the  heirs  or  assigns  of  such  survivor,  do  and  shall  pay 

were  oerore 

provided  as  to  unto,  or  empower,  permit,  and  suffer  Rebecca,  the  wife  of 
of^the  realty ;      ^7  ^^^  nephew  William  Killick,  (in  case  she  should  survive 

and  there  was 

a  proviso,  that,  in  the  event  of  there  being  no  child  of  A.  and  B.,  or  all  the  children  dying  be- 
fore twenty-one,  or,  if  daughters,  before  that  ag^  or  marriage,  the  proceeds  of  the  realty  and  the 
sum  of  stock  should  be  divided  equally  among  the  members  of  a  defined  class  of  persons  who 
should  be  living  at  the  death  of  the  survivor  of  A.  and  B.,  or  A.'s  children  or  child,  as  according 
to  the  trusts  thereinbefore  declared  the  case  might  require  i—Held^  that  the  last  of  these  clauses 
must  be  read  distributively,  and  that  it  did  not  give  to  B.  by  implication  a  life-interest  in  the 
stock. 
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her  said  husband),  to  receive  and  take  the  rents,  issues,  1847. 
and  profits  of  my  said  messuages,  tenements,  ground,  and 
premises  at  Bermondsey  aforesaid,  to  and  for  her  own  use 
and  benefit  during  her  life;  and  from  and  immediately  after 
the  decease  of  the  survivor  of  them  my  said  nephew  Wil- 
liam Eollick  and  Rebecca  his  wife,  upon  trust  they  the  said 
trustees  or  trustee  for  the  time  being  of  this  my  will,  do 
and  shall,  if  he  or  they  shall  so  think  proper,  but  not 
otherwise,  sell  and  absolutely  dispose  of  the  said  messuages 
or  tenements,  ground  and  premises  in  Bermondsey,  either 
together  or  in  parcels."  After  the  usual  directions  with  re- 
spect to  the  sale,  the  will  proceeded:  ^^and  I  do  hereby 
farther  direct  and  declare,  that  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shall  stand  pos- 
sessed of,  and  interested  in  the  said  monies  to  arise  from 
such  sale  of  the  said  premises  as  aforesaid,  and  also  of  the 
rents,  issues,  and  profits  thereof,  to  be  received  from  and 
after  the  decease  of  the  survivor  of  them  my  said  nephew 
William  Killick  and  Kebecca  his  wife,  until  sale  and  disposi- 
tion thereof  as  aforesaid,  upon  trust  for  all  and  every  the 
children  and  child  of  my  said  nephew  William  Killick, 
lawfully  to  be  begotten,  equally  to  be  divided  between  and 
amongst  them,  share  and  share  alike,  if  more  than  one, 
and  if  there  shall  be  but  one  such  child,  then  the  whole  for 
such  one  child ;  the  share  or  shares  of  such  of  them  as 
shall  be  a  daughter  or  daughters  to  become  vested  in  her 
or  them  respectively  on  her  or  their  attwiing  her  or  their 
age  or  respective  ages  of  twenty-one  years,  or  on  the  day 
or  respective  days  of  her  or  their  marriage,  which  shall  first 
happen ;  and  the  share  or  shares  of  such  of  them  as  shall  be 
a  son  or  sons  to  become  vested  in  him  or  them  respectively 
on  his  or  their  attaining  his  or  their  age  or  respective  ages 
of  twenty-one  years,  and  to  be  paid  or  transferred  at  such 
age  or  ages,  time  or  times  as  aforesaid,  to  such  of  the  said 
daughters  or  sons  as  shall  arrive  at  or  attain  the  same  after 
the  decease  of  the  survivor  of  them  the  said  William 
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1847.  Killick  and  Rebecca  his  wife ;  but  as  to  such  of  them  as 
shall  arrive  at  or  attain  such  age  or  ages,  times  or  time  as 
aforesaid,  in  the  lifetime  of  my  said  nephew  or  Bebecca  his 
said  wife,  the  payment  or  transfer  of  his,  her,  or  their  share  or 
shares  to  be  postponed  till  after  the  decease  of  the  surviyor 
of  them  the  said  William  Killick  and  Rebecca  his  wife ;" 
and  after  containing  the  usual  accruer  clause,  and  powers  of 
maintenance  and  of  leasing,  the  will  proceeded  as  follows: 
"  Also  I  give  and  bequeath  unto  the  said  George  Drew, 
Thomas  Hadden,  and  Joseph  Gideon  Slons,  the  further  sum  of 
£1000  Three  and  a  half  per  cent.  Annuities,  upon  trust  that 
they  my  said  trustees,  and  the  survivors  and  survivor  of  them, 
do  and  shall  immediately  after  my  decease  cause  the  same  to 
be  transferred  into  their  names,  and  do  and  shall  pay  the  divi- 
dends and  interest  of  the  said  £1000  Three  and  a  half  per 
cent.  Annuities,  as  and  when  the  same  shall  become  due  and 
payable,  into  the  proper  hands  of  my  said  nephew,  William 
Killick  of  Camberwell,  for  and  during  the  term  of  his 
natural  life,  to  and  for  his  own  use  and  benefit ;  and  from 
and  immediately  after  his  decease,  upon  trust  that  they 
my  said  trustees,  or  the  survivors  or  survivor  of  them,  do 
and  shall  pay,  transfer,  and  divide  the  said  principal  sum  of 
£1000  Three  and  a  half  percent.  Annuities,  or  the  stocks, 
funds,  or  securities  in  which  the  same  shall  be  then  in- 
vested, unto  all  and  every  the  child  or  children  of  my  said 
nephew  William  Killick,  equally  to  be  divided  between  or 
amongst  them,  share  and  share  alike,  if  there  shall  be 
more  than  one,  and  if  there  shall  be  but  one  such  child, 
then  the  whole  to  be  paid  or  transferred  to  such  only  child. 

"  And  I  declare  my  will  to  be,  that  such  children  or 
only  child  of  my  said  nephew  William  Killick,  shall  take 
vested  interests  in  the  said  £1000  Three  and  a  half  per 
cent.  Annuities,  at  such  ages,  days,  and  times,  and  with 
such  benefit  of  survivorship  and  accruer,  powers  of  main- 
tenance and  education,  and  with  such  limitations  and  direc- 
tions as  are  hereinbefore  directed  respecting  the  share  of 
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the  said  children  of  my  said  nephew  William  Killick,  of  and         1847. 
in  the  monies  to  arise  by  the  sale  of  the  said  fi:^ehold  estate 
in  Bermondsey." 

Then  came  the  following  clause,  upon  which  the  ques- 
tion arose  : — "  Provided  that  if  there  shall  be  no  child  of 
my  said  nephew  lawfully  begotten,  or  there  being  one  or 
more  such  child  or  children,  if  such  of  them  as  shall  be  a 
son  or  sons  shall  die  before  he  or  they  shall  attain  the  age 
of  twenty-one  years,  and  such  of  them  as  shall  be  a  daugh- 
ter or  daughters  shall  die  before  she  or  they  shall  attain 
her  or  their  age  or  respective  ages  of  twenty-one  years,  or 
be  married,  then  and  in  such  case  I  do  hereby  direct  that 
the  monies  arising  from  the  sale  of  the  said  freehold  estate 
in  Bermondsey,  and  also  the  said  sum  of  £1000  Three  and 
a  half  per  cent.  Annuities,  or  the  stocks,  funds,  or  securities 
in  which  the  same  respectively  shall  be  then  invested,  shall 
be  paid  and  transferred  unto  the  children  of  my  said 
brother  William  Killick,  and  the  said  John  Elcock  Killick, 
or  such  of  them  as  shall  be  living  at  the  death  of  the 
survivor  of  them  the  said  William  Killick  and  Rebecca  his 
wife,  or  his  children  or  child,  as  according  to  the  trusts 
hereinbefore  declared  the  case  may  require,  equally,  share 
and  share  alike." 

The  testatrix  died  in  1837,  and  William  Killick,  her 
nephew,  died  in  1845,  without  ever  having  had  a  child. 
The  surviving  trustee  of  the  will  instituted  the  present 
suit  to  obtain  the  opinion  of  the  Court  upon  the  question 
whether  the  widow  took  a  life  interest  in  the  sum  of 
stock  by  implication,  or  whether  that  sum  was  immediately 
divisible  among  the  children  of  the  testatrix's  brother  and 
of  John  Elcock  Killick. 

Mr.  Shadwell  appeared  for  the  plaintiffs. 

Mr.  Folkttf  Mr.  BaurdtUon,  Mr.  Steere,  Mr.  Farrer^  Mr. 
Thrmgy  and   Mr.   Hothouse^   for  the  several  defendants. 
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1847.  cited  Dansen  v.  Hawes  (a),  Wyndham  v.  Wyndham  (J), 
Harrison  v.  Forman  (c),  Browne  y. Lord Kenyon{d)y  Stwrgesi 
V.  Pear8on{e)y  Harris  v.  Lloyd  {f\  Scott  y,  8carborough{g)^ 
Willis  y,  Plashett{h)y  Stone  y.  Harrison  (t). 

The  Vice-Chancellor  : — 

May  Qth.  The  question  for  decision  in  this  cause  is  as  to  the  dis- 

position of  the  dividends  of  the  £1000  Three  and  a  half  per 
cent.  Annuities  particularly  mentioned  in  the  testatrix's 
will,  during  the  interval  between  the  death  of  the  testa- 
trix's nephew,  William  Killick  of  CamberweU,  mentioned 
in  her  will,  who  survived  her,  and  was  her  residuary  lega- 
tee, and  the  death  of  Rebecca  his  wife,  when  the  will  was 
made,  and  now  living,  his  widow,  whom  the  will  also  men- 
tions :  the  admitted  state  of  circumstances  being,  that  he 
never  had  a  child,  that  Bebecca  his  widow  is  his  personal 
representative,  and  that  he  was  a  son  of  the  testatrix's  bro- 
ther, William  Killick,  several  children  of  whom  are  now 
living,  as  \f ell  as  the  testatrix's  great  nephew,  John  Elcock 
KiUick. 

This  question  appeared,  and  still  appears  to  me,  one  of 
some  difficulty.  The  claim  of  Rebecca  to  the  disputed 
income,  either  in  her  own  right,  or  in  right  of  the  residu- 
ary legatee,  whom  she  represents,  is  plausible  at  least,  and 
has  been  supported  by  an  argument  of  considerable  merit 
Supposing  that  claim  to  fail,  are  the  dividends  to  accumu- 
late during  her  life  or  any  part  of  it,  (the  testatrix  having 
died  certainly  not  before  the  year  1 835),  or  to  be  allowed  at 
once  to  be  received  beneficially  by  all  or  any  of  those  who  claim 
against  Rebecca?     It  appears  to  be  plain  enough,  that  as 


(a)  Arab.  276.  (/)  Turn.  310. 

(b)  3  Bro.  C.  C.  58.  (ff)  1  Bea.  154. 

(c)  5  Ves.  207.  (A)  4  Bea.  208. 

(d)  3  Mad.  410.  (t)  2  Coll.  715. 
(0  4  Mad.  411. 
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against  any  child  of  William  Killick  the  nephew,  at  least  1847. 
against  any  child  of  that  nephew  living  to  attain  majority, 
or  being  a  daughter,  marrying,  the  claim  of  Rebecca, 
neither  in  her  husband's  right  nor  in  her  own,  could  have 
been  sustainable*  The  question,  however,  is  of  course  very 
different  whether  it  is  sustainable  in  the  events  that  have 
happened.  I  have  considered  the  cases  mentioned  at  the 
bar  in  the  course  of  the  argument,  and  some  others,  particu- 
larly Shaw  V.  Cunliffe  (a),  a  case  which  may  be  thought 
perhaps  not  very  widely  to  differ  firom  the  present,  though 
certainly  it  does  differ. 

In  this  will  the  words  ^^as  according  to  the  trusts 
hereinbefore  declared  the  case  may  require,"  seem  to  me 
important.  They  are  part  of  a  clause  which  begins  with 
the  words  "  provided  that  if  there  be  no  child,"  and  ends 
with  the  words  ^^  share  and  share  alike."  That  beginning 
and  that  end,  with  all  that  comes  between  them,  form,  I 
conceive,  one  single  clause,  one  single  passage,  of  which 
every  word  ought  to  be  taken  into  consideration  for  the 
purpose  of  properly  understanding  any  portion  of  it. 

The  words  "trusts  hereinbefore  declared"  may,  and 
must  then  I  suppose,  be  read  as  referring  to  the  trusts 
declared  of  the  stock,  as  well  as  those  declared  of  the 
Bermondsey  purchase-money,  for  the  two  funds  are  the 
subject  of  the  clause ;  and  if  this  is  so,  the  immediately 
preceding  phrase,  commencing  "  or  such  of  them  as  shall 
be  living  at  the  death  of  the  survivor,"  ought  in  my  judg- 
ment to  be  read  as  referring  to  the  title  to  the  two  funds 
respectively,  as  referring  to  the  period  at  which,  with 
regard  to  each  severally,  should  cease  the  interest  or 
interests  in  previous  parts  of  the  will  created,  of  which  the 
failure  was  a  preceding  condition  to  the  taking  effect  in 
possession  of  the  limitation  to  which  it  was  the  purpose  of 
the  clause  to  subject  each  of  the  funds,  not  as  referring 

(a)  4  Bro.  C.  C.  144. 
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1847*  singly,  merely,  or  absolutely  to  the  time  of  the  decease,  either 
of  the  longer  liver  of  William  the  nephew  and  Rebecca, 
or  of  the  longest  liver  of  William  and  Bebecca,  and  his 
child  or  children,  if  any. 

The  word  **  survivor,"  then,  (an  expression  firequently  in 
wills  interpreted  as  not  literally  intended,  and  as  not  refer- 
ring to  continuance  of  life),  ought,  I  conceive,  in  effect  to 
be  read  here  as  meaning  ^^  one  last  interested,"  and  applied 
distributively  to  each  fund,  according  to  the  state  of  its 
title,  a  construction  which,  if  otherwise  right,  as  I  con- 
sider it  to  be,  is  not  in  my  judgment  rendered  inadmissible 
or  improper  by  the  mere  circumstance  that  Rebecca,  the 
only  one  of  the  enumerated  persons  not,  imder  the  express 
trusts,  interested  in  both  funds,  was,  under  those  express 
trusts,  tenant  for  life  of  only  one  of  them. 

Whatever  then  may  become  hereafter  of  the  Bermondsey 
property,  I  think  that  the  stock  belongs  now  in  possession  to 
John  Elcock  Killick,  and  the  children  of  William  Killic^ 
the  testatrix's  brother,  who  were  living  at  the  death  of 
William  Killick  the  nephew,  in  equal  shares  absolutely:  an 
opinion,  of  the  correctness  of  which,  however,  I  am  so  far 
from  confident,  that  I  would  have  longer  delayed  my 
decision,  had  I  not  become  convinced  that  I  could  not 
usefully  give  further  consideration  to  the  matter.  That  I 
think  this  decision  consistent  with  Wyndkam  v.  Wyndhamj 
Shaw  V.  Cunliffe,  and  Harris  v.  Lloydy  it  is  unnecessary  for 
me  to  say,  for  they  are  binding  cases. 
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Reece«.Tbye.  April  ^hS, 

MMay  \st* 
ARY  TRYE  REECE  was,  at  the  date  and  execution  By  an  ante- 

of  the  indentures  of  the  23rd  and  24th  days  of  July,  1819,  3t  u^afof 

hereafter  stated,  as  devisee  under  the  will  of  her  great  aunt,  *^f  ^^«  ''«'* 

,  ...  released  to  the 

Catherine  Longford,  deceased,  seised  in  fee-simple  of  cer-  uae  of  the  re- 
tain  messuages,  tenements,  lands,  and  hereditaments,  in  the  and  their  heirs 
parish  of  Withington,  in  Gloucestershire,  called  the  Fox-  n^^^f  ^^hw! 

cote  estate.  ^»n<*  «nd  wife, 

.-^     ,  ,  and  the  life  of 

By  indentures  of  lease  and  release,  bearing  date  respect-  the  sorriTor,  on 
ively  the  23rd  and  24th  days  of  July,  1819,  the  lease  being  ^'^S.' 
expressed  to  be  made  between  Mary  Trye  Recce,  of  the  one  ^Vt^^  ^^  '**• 
part,  and  Robert  Younghusband,  since  deceased,  and  the  in  fee,  in  the 
defendant,  Henry  Norwood  Trye,  of  the  other  part;  and  happened)  of 
the  release  being  expressed  to  be  made  between  Thomas  ^g*n7of'the°° 
Young  Lester,  of  the  first  part,  Mary  Trye  Recce,  of  the  carriage.  After 

f  ^      \  1       ,   /.      ,  the  death  of  the 

second  part,  and  Robert  Younghusband  and  the  defendant,  husband,  who 
of  the  third  part,  in  consideration  of  a  marriage  then  in-  ^jf^^  the  sor- 
tended  to  be  solemnized  between  the  said  Thomas  Young  Y^^%  "^^^f** 

^   to  uses,  with  a 

Lester  and  Mary  Trye  Recce,  the  said  Mary  Trye  Recce,  tenant  in  pos- 

_  session  of  the 

with  the  consent  of  the  said  Thomas  Young  Lester,  con-  land  under  a 
veyed  and  assured  the  Foxcote  estate  unto  the  said  Robert  h^and°made 
Younghusband  and  Henry  Norwood  Trye,  and  their  heirs,  ■  feoffment,  and 
to  the  use  of  the  said  Mary  Trye  Recce,  her  heirs  and  the  use  of  him- 
assigns,  until  the  said  then  intended  marriage  should  be  hm,  that  a 
solemnized ;  and  after  the  solemnization  thereof  to  the  use  ^iht  entcrtlSn 
of  the  said  Thomas  Younghusband  and  Henry  Norwood  »  «»it  instituted 

.  .  .  .  by  the  heir-at- 

Trye,  their  heirs  and  assigns,  during  the  lives  and  life  of  the  law  of  the  wife 
said  Thomas  Young  Lester  and  Mary  Trye  Recce,  and  the  ISwtousoi^to 
survivor  of  them,  in  trust,  during  the  life  of  the  said  Mary  g^^^o^  tJ^'^d 

and  the  title- 
deeds. 
SembU,  that  the  surviTing  relessee  to  uses  after  the  determination  of  his  own  legal  estate 
had  no  rightful  title  to  the  custody  of  the  title  deeds,  and  could  not  be  considered  as  holding 
them  as  a  trustee  for  the  reversioner ;  but, 

Semile,  that  the  fine  was  fraudulent,  and  that,  whether  void  at  law  on  that  ground  or  not, 
the  questioii  of  its  Talidity  ought  not  of  necessity  to  be  left  to  the  decision  of  a  court  of  law. 

VOL.  I.  T  D.  O.  8. 
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1847.  Trye  Reece,  to  pay  the  rents  and  profits  of  the  said  Foxcote 
estate  into  her  own  hands^  for  her  separate  use,  and  for 
which  her  receipt  alone  was  to  be  a  discharge ;  and  after 
her  decease,  and  during  the  life  of*  the  said  Thomas  Young 
Lester,  in  trust  for  him  and  his  assigns;  and  after  the  decease 
of  the  survivor  of  them,  the  said  Thomas  Young  Lester  and 
Mary  Trye  Reece,  and  failure  of  the  issue  of  the  s^d  mar- 
riage, to  the  use  of  the  said  Mary  Trye  Reece,  her  heirs  and 
assigns  for  ever. 

The  marriage  between  said  Mary  Trye  Reece  and  Thomas 
Young  Lester  was  solemnized  on  the  27th  day  of  July, 
1819,  and  Mary  Trye  Reece  died  in  the  year  1820,  without 
leaving  or  having  had  any  issue.  She  left  Thomas  Young 
Lester  lier  surviving,  and  he  died  on  the  25th  of  February, 
1829. 

At  the  death  of  Thomas  Young  Lester,  and  for  some 
time  prior  thereto,  Edward  Meadows  and  Thomas  Reeves 
were  in  possession  of  the  Foxcote  estate,  as  the  tenants 
thereof,  and  they  continued  in  possession  as  such  tenants 
until  after  the  making  and  levying  of  the  feoffinent  and 
fine  hereinafter  mentioned;  and  prior  to  and  after  the 
death  of  Thomas  Young  Lester,  Edward  Meadows  and 
Thomas  Reeves  paid  the  rents  of  that  estate  to  the  defend- 
ant, Henry  Norwood  Trye,  as  trustee  under  the  indenture 
of  release  of  the  24th  day  of  July,  1819. 

The  bill  stated  that,  until  shortly  before  the  plaintiff 
commenced  the  action  of  ejectment  thereinafter  mentioned, 
he  was  not  aware  that  he  was  entitled  to  the  Foxcote  estate, 
nor  aware  of  the  limitations  contained  in  the  indenture  of 
release  of  the  24th  of  July,  1819,  or  that,  in  fact,  any  such 
indenture  had  been  made  and  executed,  although  the  de- 
fendant, at  or  shortly  after  the  death  of  Thomas  Young 
Lester,  well  knew  that  the  plaintiff  was  the  heir-at-law  of 
Mary  Trye  Reece,  and  entitled  to  the  Foxcote  estate,  and 
concealed  from  the  plaintiff  the  existence  of  the  indenture 
of  release;  nor  until  after  the  action  of  ejectment  was  com- 
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menced,  was  the  plaintiff  aware  thai  tlie  feoffment  fine  after         1847. 
mentioned  had  ever  been  made  or  levied. 

In  the  month  of  September,  1843,  the  plaintiff  requested 
to  be  let  into  the  receipt  of  the  rents  and  profits  of  the 
Foxcote  estate,  and,  upon  the  18th  of  November,  1843, 
he  commenced  an  action  of  ejectment  against  the  defend- 
ant to  recover  the  possession  of  that  estate.  The  action 
was  tried  at  the  Gloucester  Assizes,  on  the  17  th  of  August, 
1844.  Upon  the  trial  the  defendant  proved  in  evidence 
an  indenture  of  feofi&nent,  dated  the  19  th  day  of  Janu- 
ary, 1830,  and  made  and  duly  executed  between  and  by 
the  defendant  Henry  Norwood  Trye  and  Alicia  Harriett, 
his  wife,  of  the  first  part,  Edward  Meadows  and  Thomas 
Reeves  of  the  second  part,  and  John  Aubrey  Whit- 
combe  of  the  third  part,  whereby  the  defendant  and 
Edward  Meadows  and  Thomas  Keeves  granted  and  en- 
feoffed unto  John  Aubrey  Whitcombe,  and  his  heirs,  the 
Foxcote  estate,  to  hold  the  same,  with  its  appurtenances, 
unto  John  Aubrey  Whitcombe  and  his  heirs,  to  the 
use  of  the  defendant,  his  heirs,  appointees,  and  assigns,  for 
ever,  and  the  defendant  thereby  covenanted  with  J.  A. 
Whitcombe  to  levy  a  fine  sur  cognizance  de  droit  come  ceo, 
&c  with  proclamations,  to  be  thereupon  had  pursuant  to  the 
statute  in  that  case  provided,  to  the  use  of  the  defendant, 
his  heirs,  appointees,  and  assigns,  forever;  and  the  defend- 
ant also  proved  in  evidence,  that  the  indenture  of  feoffment 
was  duly  perfected  by  livery  of  seisin  to  J.  A  Whitcombe, 
and  that  aflerwards  in  or  as  of  Hilary  Term  in  the  10th 
Greoi^e  the  4th,  the  fine,  by  the  indenture  of  feofiinent 
agreed  to  be  levied,  was  duly  levied,  wherein  J.  A.  Whit- 
combe was  plaintiff,  and  the  defendant  and  his  wife  were 
deforciants,  and  that  the  fine  was  duly  proclaimed.  Upon 
this  evidence  a  verdict  was  given  for  the  defendant  H.  N. 
Trye  in  the  action. 

J.  A.  Whitcombe,  one  of  the  parties  to  the  fine  and 
feoffment,  was  the  attorney  and  solicitor  of  the  defendant. 

t2 
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1847.  The  bill  alleged,  that,  at  the  death  of  T.  Y.  Lester, 

the  tenancies  of  the  Foxcote  estate  by  E.  Meadows  and 
T.  Reeves,  parties  to  the  indenture  of  feoffnient,  were 
not  determined,  but  that  they  continued  to  hold  the  estate 
until  after  the  making  of  the  feofiment  and  livery  of 
seisin  thereunder,  upon  the  same  terms  as  they  held  the 
same  at  the  death  of  T.  Y.  Lester;  and  the  bill  sub- 
mitted that  they  thereby  became,  and  were,  at  the  making 
and  execution  of  the  indenture  of  feoffment,  and  at  and  after 
the  livery  of  seisin  thereunder,  tenants  of  the  estate  under 
the  plaintiff  as  the  heir-at-law  of  M.  T.  Reece,  and  that 
they  were  bound  to  defend  the  title  of  the  plaintiff. 

The  defendant  had,  prior  to  the  making  and  levying  of  the 
feoffment  and  fine,  in  his  possession  or  power,  the  indentures 
of  the  23rd  and  24th  of  July,  1819,  and  other  title  deeds 
and  evidences  of  title  of  the  Foxcote  estate,  and  he  ob- 
tained the  possession  thereof  as  a  trustee  under  those  deeds. 

The  bill  charged,  that,  although  the  defendant  acquired 
at  law  an  indefeasible  estate  of  fee-simple  in  the  Foxcote 
estate,  yet  that  in  equity  the  feofiment  and  fine  were  fraud- 
ulent and  void  against  the  plaintiff;  and  the  prayer  of 
the  bill  was,  that  it  might  be  declared  that  the  feoffment  made 
and  fine  levied  of  the  Foxcote  estate  were  fraudulent, 
and  in  equity  void  against  the  plaintiff,*  and  that  the  de- 
fendant might  be  decreed  to  reconvey  and  to  procure  all 
other  necessary  parties  to  convey  to  the  plaintifi^  or  as  he 
should  direct,  the  Foxcote  estate  (except  a  certain  cottage 
and  garden  which  had  been  sold  by  the  defendant),  and  to 
deliver  up  to  the  plaintiff,  or  as  he  should  direct,  the 
possession  of  the  same  estate  (except  the  cottage  and 
garden),  and  to  account  for  and  pay  to  the  plaintiff  the 
value  of  the  cottage  and  garden,  and  the  rents  and 
profits  of  the  Foxcote  estate  since  the  death  of  T.  Y. 
Lester,  and  to  deliver  up  to  the  plaintiff  the  indentures  of 
the  23rd  and  24th  days  of  July,  1819,  and  all  other  the 
title  deeds  and  evidences  of  title  in  his  possession  or  power 
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relating  to  the  estate,  the  plaintiflT  thereby  offering  not  to  1847. 
question  or  dispute  the  title  of  the  purchaser  of  the  cottage 
and  garden^  nor  to  question  or  dispute  the  title  of  certain 
mortgagees  under  the  defendant,  until  what  was  owing  to 
them  respectively  should  have  been  paid  by  the  defendant, 
and  that  he  might  be  decreed  to  make  such  payment. 

Mr.  Wtgram  and  Mr.  Chapman  Barber^  for  the  defend- 
ant, objected  that  the  mortgagees  ought  to  be  parties  to 
the  suit. 

The  VICE-CHANCELLOR,  after  hearing  Mr.  Russell  and 
Mr.  Bird  for  the  plaintiff,  held  the  objection  to  be  valid, 
but  on  the  plaintiff's  undertaking  not  to  question  the  mort^ 
gagees*  title,  the  cause  was  allowed  to  proceed. 

Mr.  Russell  and  Mr.  Bird^  for  the  plaintiff. — The  suit 
must  at  all  events  succeed  to  the  extent  of  the  prayer  for 
the  delivery  of  the  deeds.  The  defendant  as  feoffee  to  uses 
was  entitled  to  the  custody  of  the  deeds  for  the  benefit  of 
the  cestuis  que  usent,  and  therefore  in  the  character  of  trustee. 
He  has  made  use  of  his  possession  to  the  prejudice  of  his 
cestui  que  trust  for  the  purpose  of  committing  a  fraud. 
This  therefore  constitutes  a  title  to  the  interference  of  a 
court  of  equity.  [The  Vice- Chancellor. — Would  he  not 
be  entitled  to  the  custody  of  the  deeds  as  cestui  que  use  f] 
It  has  been  decided,  that,  as  cestui  que  use,  he  could 
not  recover  them  in  an  action  of  trover.  [The  Vice- 
Chancellor. — But  you  do  not  claim  under  the  settle- 
ment, which  you  seek  to  have  delivered  up.  Your  claim 
is  as  heir-at-law.  The  settlement  is  only  material  to 
jour  case  for  the  purpose  of  shewing  that  Captain  Les- 
ter^s  possession  was  not  adverse  to  your  title.]  The 
possession  of  that  deed  by  the  defendant  precluded  the 
plaintiff  from  recovering  in  ejectment.  Under  the  com- 
mon law  the  relessee  to  uses  was  the  party  entitled  to  the 
possession  of  the  deeds,  and  the  Statute  of  Uses  does  not 
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1847.  affect  those  documents  which  must  consequently  belong  to 
the  relessee  to  uses  as  a  trustee  for  the  cestuis  que  usent 
It  follows  that  the  defendant  is  a  trustee  upon  an  express 
trust  ibv  the  plaintiff^  and  cannot  be  permitted  to  retain 
an  advantage  which  he  has  improperly  obtained^  to  the 
prejudice  of  his  cestui  que  trust.  Whitfield  v.  Faussett  (a), 
Sacheverell  v.  Bagnoll{b),  Earl  of  Huntingdon  v.  Mildmay{c)y 
Stockman  v.  Hampton  (rf),  Welbie^s  case  (e),  Warwick  v. 
Braddon  (/),  Cotory  v.  Caulfield  (g). 

In  Jenkin  v.  Peace  {h)  a  dictum  of  Mr.  Justice  Heath  was 
cited  to  the  Courts  to  the  effect  that  an  averment  respect- 
ing the  destruction  of  a  deed  which  operated  under  the 
Statute  of  Uses  was  mere  surplusage;  and  Mr.  Baron 
Alder  son  said^  ^^  The  origin  of  that  rule  would  seem  to  be^ 
that  a  conveyance  under  the  Statute  of  Uses  being  to  A., 
to  the  use  of  B.,  B.  would  not  be  required  to  make  profert, 
because  A.  would  have  possession  of  the  deed."  And  the 
Lord  Chief  Baron^  in  giving  judgment,  said^  ^^  The  next 
exception,  and  that,  in  fact,  on  which  the  defendants  rely, 
is  that  of  conveyances  under  the  Statute  of  Uses.  And  the 
reason  for  this  seems  to  be  given  in  Stockman  v.  Hampton  (</), 
viz.  that  the  party  pleading  has  not  possession  of  the  deed, 
nor  any  means  to  obtain  it;  and  so  accords  the  case  of 
Gray  v.  Fielder  (i),  where,  in  debt  on  bond  assigned  by 
commissioners  of  bankrupt,  profert  was  not  made,  and  yet 
it  was  held  good,  because,  say  the  Court,  he  is  in  by  act  of 
law,  and  had  no  means  to  obtain  the  obligation.  These 
exceptions  of  deeds  operating  under  the  Statute  of  Uses, 
probably,  therefore,  arose  from  the  circumstances  that  such 
conveyances  were  in  form  conveyances  to  A.,  to  the  use  of 
B.,  and  so  A.,  not  B.,  was  considered  to  have  the  possession 

(a)  1  Ves.  sen.  391.  {g)  2  B.  &  B.  256. 

{h)  Cro.  Eliz.  35G.  (A)  6  M.  &  W.  722  ;  and  sec 

(c)  Cro.  Jac.  217.  Jarman's      Conveyancing,     by 

{(I)  Cro.  Car.  441.  Sweet,  Vol.  8,  p.  88. 

(c)  Noy,  145.  («•)  Cro.  Car.  201). 

(/)  3Keb.711. 
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of  the  deed;  and,  consequently,  when  B,  pleaded  it,  the  1847. 
judges  did  not  require  him  to  make  profert.  Another 
reason  is  to  be  found  in  some  cases,  viz.  that  the  party 
pleading  is  not  in  *  in  the  per^^  which  is,  in  fact,  only  an- 
other technical  mode  of  expressing  the  same  thing :  if  a  man 
is  in  ^  in  the  per^  he  is  in  by  the  party  executing  the  deed; 
if  in  *  in  the  post^  he  is  in  by  the  party  to  whom  the  deed 
is  executed.  This  appears  from  Vin.  Abridgment,  "  Feoff- 
ment," (A.  4),  who  states  it  thus:  *  In  the  case  of  a  feoff- 
ment at  conunon  law,  the  feoffee  is  in  in  the  per — scilicet,  by 
the  feoffor ;  but  in  the  case  of  a  feoffment  by  the  statute  of 
2  Rich.  3,  the  feoffees  are  in  in  the  post,  viz.  by  the  first 
feoffees.'  In  such  cases,  therefore,  those  to  whom  the  deed 
is  executed  are  presumed  by  law  to  have  the  possession  of 
the  deed ;  and  the  others,  to  whose  use  they  hold,  not  hav- 
ing the  deed,  cannot  be  required,  when  claiming  under  it  by 
pleading,  to  make  profert,''^  It  is,  therefore,  held  not  to  be 
necessary  for  a  cestui  que  use  to  make  profert,  on  the  very 
ground  that  the  feoffee  to  uses  is  entitled  to  the  custody  of 
the  deed. 

It  is  not,  however,  necessary  to  put  the  case  so  high ; 
for  in  order  to  affect  a  party  as  trustee,  it  is  not  requisite  to 
shew  that  he  was  actually  a  trustee,  it  is  sufficient  that  he 
acted  as  trustee:  Shiels  v.  Atkins  (a),  Pomfret  v.  Windsor  (b), 
Kennedy  v.  Daly  (c). 

But  the  suit  is  also  well  founded  as  to  the  possession  of 
the  land  itself;  for  the  concurrence  of  Meadows,  the  tenant, 
in  the  feoffment  and  fine  rendered  those  assurances  fraudu- 
lent within  the  principle  of  Fermor^s  case  {d),  the  first  reso- 
lution in  which  is,  "  Where  lessee  for  years  or  at  will,  or 
tenant  by  copy  of  court  roll,  makes  a  feoffment  by  assent 
and  covin  that  a  fine  shall  be  levied,  this  is  not  to  avoid 
strife  and  debate,  but  by  assent  and  covin  to  begin  strife 
and  debate  where  none  was ;  and  therefore  the  act  doth  not 

(a)  3  Atk.  659.  (c)  1  Sch.  &  Lef.  379. 

\b)  2  Ves.  sen.  481.  (d)  3  Rep.  77. 
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1847.        extend  to  establish  such  estate  made  and  created  by  such 
fraud  and  practice." 

Meadows  was  actually  tenant  to  the  reversioner,  for  Cap- 
tain Lester  died  in  the  middle  of  the  half-year.  The  rent 
was  received  by  the  defendant.  Now,  as  to  an  apportioned 
part,  this  rent  belonged  to  the  reversioner,  and  the  defend- 
ant received  it  as  a  trustee.  Lord  Bedesdak^s  doctrine,  in 
Cowry  V.  Caulfield  {a),  applies  to  this  case,  it  being  possible 
to  refer  Meadows's  possession  to  a  rightful  title. 

The  Vice-Chancellor. — Another  question  would  be 
whether,  where  there  was  a  tenant  for  life  without  power  of 
leasing,  his  lessee  can  say  his  possession  is  wrongful,  or 
whether  it  is  only  wrongful  at  the  election  of  the  rever- 
sioner, who  may  treat  the  lease  as  affirmed,  if  he  think  fit. 

Mr.  Wigram  and  Mr.  Chapman  Barber,  for  the  defend- 
ant.— The  claim  of  the  plaintiff  (if  any)  is  at  law.  It  is 
not  necessary  to  go  into  the  question,  whether  the  plaintiff 
could  establish  a  fraud,  because  that  case,  if  it  exists,  may 
be  made  at  law.  As  to  the  possession  of  the  deeds,  Har^ 
rinffton  v.  Price  (b)  shews  that  whoever  is  entitled  to  the 
land  is  entitled  to  the  possession  of  the  deeds.  The  title  to 
the  possession  of  them  is,  therefore,  a  purely  legal  one,  and 
the  mere  circumstance  of  fraud  being  alleged  makes  no 
difference,  since  a  court  of  law  can  try  the  question  of 
fraud  too* 

In  Fermor^s  case  (c),  the  tenant  levied  a  fine  while  pay- 
ing rent  to  his  landlord.  But  there  was  no  feofiment,  no  ous- 
ter, as  in  this  case.  [The  Vice-chancellor. — It  is  the  first 
resolution  in  Fermor^s  case  which  the  plaintiff  relies  upon 
as  being  applicable  here.  Suppose  Mrs.  Lester  had  been  the 
survivor,  and  had  made  a  lease  and  died,  and  then  Trye  had 
said  to  the  tenant,  '^  Attorn  to  me.     I  am  entitled  to  the 

(a)  2  B.  &  B.  255.    {h)  3  B.  &  Adolph.  170.    (c)  3  Rep.  77. 
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fee,  and  we  will  levy  a  fine:"  how  would  that  have  operated  ?]  1847. 
If  a  tenant  makes  a  feofiment,  and  levies  a  fine,  the  landlord  r^kce 
is  ousted.     There  is  no  ground  for  alleging  fraud,  for  the  «• 

T*RTS« 

tenant  here   considered  that  he  was  confirming  the  true 
title. 

The  Vice-Chancelix)r  : — 

It  is  not  clear  to  my  mind,  whether,  supposing  all  the 
facts  of  this  case  were  before  a  court  of  law  in  an  action,  a 
court  of  law  would  hold  that  the  fine  was  valid.  But  as- 
suming that  a  court  of  law  would  so  decide  this  point,  it 
would  probably  not  conclude  the  question  between  the 
parties.  The  case  alleged  by  the  plaintiff  is  one  of  fraud, 
a  subject  of  jurisdiction  belonging  to  a  court  of  equity 
as  well  as  to  a  court  of  law ;  and,  independently  of  this 
observation,  it  is  well  known  that  this  Court  treats  as 
cases  of  fraud  some  which  are  not  so  treated  in  courts  of 
law.  At  present,  therefore,  I  am  not  satisfied  that  this 
matter  ought  to  be  left  entirely,  if  at  all,  to  the  decision  of 
a  court  of  law.  The  question  is,  whether  I  have  before 
me  materials  for  determining  the  case,  or  whether  some 
preliminary  inquiries  must  not  be  directed.  On  this  ques- 
tion I  am  ready  to  hear  a  reply. 

On  Mr.  Russell  declining  to  offer  any  further  observa- 
tions, his  Honor  directed  a  reference  to  inquire  in  whose 
possession,  and  under  what  circumstances,  the  settle- 
ment and  the  other  title  deeds  were,  at  the  time  of 
the  marriage  of  Capt  Lester  and  Mary  Trye  Recce,  and 
had  been  from  time  to  time  ever  since,  and  now  were ;  and 
also  when  the  defendant  first  claimed  to  be  entitled  to  the 
Foxcote  estate  as  heir  of  Mrs.  Lester,  and  whether,  at  or 
before  Capt.  Lester's  death,  the  defendant  was  in  the  receipt 
of  the  rents  and  profits  of  that  estate;  and  by  whom  and  on 
whose  account,  and  under  what  circumstances  the  rents 
received  in  1828  and  1829  were  so  received,  and  in  whose 
occupation  the  estate  was  at  the  death  of  Capt.  Lester,  and 
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1847. 


till  the  levying  of  the  fine ;  and  under  what  circumstances 
the  feoffment  and  fine  were  made  and  levied ;  and  further 
directions  and  costs  were  reserved. 

The  cause  did  not  come  on  to  be  heard  again,  having 
terminated  in  a  compromise. 


March  ^\8t  Manning  v.  Chambers. 

<Sf  April  \8t,    ^ 
Trust  funds       IN  the  year  1842,  John  Manning,  having  determined  to 

deed  upon  trust,  make  a  voluntary  settlement  upon  himself  for  his  life,  and 
^me  toA^"  for  the  benefit  of  his  children  and  grand-Kjhildren,  (amongst 
settlor  for  life,    ^^g  latter  of  whom  were  Edmund  Manning  and  Cornelius 

and,  after  his 

death,  to  pay     Charles   Manning,  the  two   sons  of  John  Manning  the 

the  income  of  a  •■  •■  /»xi_  •jTt.ikr         'Xj. 

part  thereof  to    youngcr,  a  deceased  son  ot  the  said  John  Mannmg),  trans- 

£.  M.  for  life, 
or  **  until  he 
should  become 
bankrupt ;" 
and,  after  his 
decease,  or 
*'  upon  his  be- 
coming bank- 
rupt," then  in  ^ 

trust  to  pay  the  they,  their  executors  and  administrators,  would  stand  pos- 
part  to  the  wife  scssed  of  the  Said  stock,  in  trust  to  pay  the  income  thereof 
E  M^^for  her   ^  John  Manning,  the  settlor  for  life,  and  after  his  decease, 

and  after  setting  apart  certain  funds  for  specified  puri)osc8, 
it  was  declared  that  the  trust  funds  should  be  held,  as  to 


ferred  two  sums  of  stock,  viz.  5000/.  3/.  IO5.  per  cent, 
and  7000/.  Bank  Stock,  in  the  names  of  himself  and  of 
Samuel  Manning,  his  son. 

By  a  deed-poll  dated  the  14th  of  February,  1842,  John 
Manning,  the  settlor,  and  Samuel  Manning  declared  that 


separate  use, 
with  remainder 
to  the  child  or 
children  of  E. 
M.,  with  a 
trust  for  accu- 
mulation in  case 
£.  M.  should 
have  no  such 
children  or 
wife,  and  he 

should  have  forfeited  his  life  interest.  E.  M.  was,  at  the  time  of  the  execution  of  the  deed  of 
settlement,  an  uncertificated  bankrupt : — Held,  that  the  income  of  E.  M.'s  share  belonged  to 
his  wife,  for  her  separate  use. 

Under  the  same  deed,  a  like  part  of  the  same  trust  funds  was  settled  upon  trust  for  C.  C.  M., 
his  wife  and  children,  with  similar  conditions  to  those  expressed  concerning  the  share  of  £.  M. ; 
C.  CM.  was,  at  the  time  of  the  execution  of  the  deed  of  settlement,  a  bachelor,  and  an  uncer- 
tificated bankrupt ;  C.  C.  M.'s  share  was  directed  to  be  invested,  the  income  to  accumulate. 


one-ninth  part  or  share  of  the  residue  of  a  moiety  of  the 
said  trust  funds,  "upon  trust  to  pay  to,  or  otherwise 
permit  and  suffer,  the  said  E.  Manning,  tlie  eldest  son  of 
the  said  J.  Manning,  deceased,  to  receive  and  take  the 
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drndends,  interest,  and  annual  income  thereof,  for  and 

daring  the  term  of  his  natural  life,  or  imtil  he  shall  become     manning 

bankrupt,  insolvent,  or  suffer  his  goods  to  be  taken  in  ^' 

Chajibbrs. 

execution,  or  otherwise  attempt  to  mortgage,  sell,  assign, 
or  incumber  his  life  interest  therein:  and  after  his  decease, 
or  upon  his  becoming  bankrupt,  insolvent,  or  suflfering  his 
goods  to  be  taken  in  execution,  or  attempting  to  mortgage, 
sell,  assign,  or  incumber  his  said  life  interest,  then  in 
trust  to  pay  the  dividends  and  income  of  the  said  lastly 
mentioned  one-ninth  part  or  share  of  and  in  the  said  lastly 
mentioned  residuary  moiety  of  the  said  trust  funds,  unto 
the  wife  or  widow  (if  any)  of  the  said  E.  Manning,  for  her 
sole  and  separate  use  during  her  life,  but  so  that  she  may 
not  anticipate,  mortgage,  sell,  or  charge  her  said  life 
interest  therein,  and  so  that  her  receipts  alone,  notwith- 
standing her  coverture,  may  be  good  discharges  for  the 
income  arising  therefrom;  and  afler  the  decease  of  such 
wife  or  widow,  or  upon  her  attempting  to  anticipate,  mort- 
gage, sell,  or  charge  her  said  life  interest  in  the  said  lastly 
mentioned  one-ninth  part  or  share,  then  upon  trust  to  pay 
and  apply  the  dividends  and  interest  arising  therefrom  imto 
and  between  all  and  every  the  child  and  children  of  the 
said  E.  Manning,  if  there  shall  be  any  such,  in  equal  parts, 
shares,  and  proportions,  during  the  residue  of  her  life,  and 
if  there  shall  be  no  such  child  or  children,  or  during  such 
period  of  his  life  as  he  shall  have  no  such  children  or  wife, 
and  he  shall  have  forfeited  his  life  interest  as  aforesaid, 
upon  trust  to  accumulate  the  dividends  and  income  of  his 
one-ninth  part  or  share  in  the  said  residuary  moiety  of  the 
sidd  trust  funds  for  the  benefit  of  his  children  as  hereinafter 
mentioned;  and  upon  the  decease  of  the  said  E.  Manning, 
(subject  and  without  prejudice  to  the  life  estate  and  interest 
of  his  widow,  if  any)  in  trust  to  pay,  divide,  and  transfer 
the  capital  of  the  said  lastly  mentioned  one-ninth  part  or 
share  of  and  in  the  sjud  lastly  mentioned  residuary  moiety 
of  the   said   trust  funds,  and    all  accumulations  of  the 
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1847.        dividends  and  interest  thereof,  if  any,  unto,  between,  and 

Manning      amongst  all  and  every  the  child  and  children  of  tlie  said 

V.  £.  Manning '^  as  therein  expressed,  with  limitations  over  to 

other  branches  of  the  family  in  case  of  the  death  of  the 

said  E.  Manning  without  leaving  any  child  who  should 

attain  a  vested  interest. 

By  the  same  deed  it  was  declared  that  one  other  ninth 
part  or  share  of  the  residue  of  the  said  moiety  of  the  said 
trust  funds  (after  the  decease  of  the  said  J.  Manning,  the 
settlor)  should  be  held  ^^  upon  trust  for  C.  C.  Manning, 
the  second  son  of  the  said  John  Manning,  deceased,  his 
wife  and  children,  for  the  same  or  the  like  estates  and 
interests,  and  subject  to  the  same  or  the  like  conditions,  and 
with  the  same  or  the  like  limitations  over  as  are  hereinbefore 
expressed  and  declared  of  and  concerning  the  one-ninth 
part  or  share  of  the  said  E.  Manning,  of  and  in  the  same 
residuary  moiety  of  said  trust  funds  and  premises,  as  if  the 
same  were  here  repeated  in  words  at  length,  and  made 
applicable  to  said  C.  C.  Manning,  his  wife  and  children." 

S.  Manning  died  in  December,  1842,  and  new  trustees 
had  been  appointed  under  a  power  in  the  settlement,  to  act 
in  conjunction  with  J.  Manning  the  settlor. 

J.  Manning,  the  settlor,  died  on  the  28th  of  February, 
1845. 

E.  Manning  and  C.  C.  Manning,  who  had  been  part- 
ners in  trade  as  drapers,  were  declared  bankrupts,  on  the 
11th  of  February,  1842,  upon  a  fiat  in  bankruptcy  issued 
against  them  on  the  9th  of  February,  (both  dates  being 
prior  to  the  date  of  the  declaration  of  trust).  They  ob- 
tained their  certificates  on  the  16th  of  December,  1842. 

E.  Manning  was  married,  and  had  one  child,  an  infant. 

C.  C.  Manning  was  a  bachelor. 

This  suit  was  instituted  in  April,  1846,  by  cestuis  que 
trustenty  under  settlement  of  the  14th  of  February,  1842, 
for  a  declaration  of  the  rights  of  the  parties  entitled  under 
it,  and  to  have  the  trust  carried  into  efiect. 
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£.  Manning  died  in  August,  1846,  and  his  widow  adminis-         1847. 
tered  to  his  estate,  and  the  suit  was  thereupon  revived.  Manning 

The  chief  questions  in  the  cause  arose  upon  the  construe-     ^      »• 
tion  of  the  limitations  in  favour  of  E.  and  C.  C.  Manning, 
having  regard   to   the   fact  of  their   bankruptcy  having 
occurred  before  the  date  of  the  settlement. 

Mr.  Malins  and  Mr.  J.  T.  Humphry y  for  the  plaintiffs. 
— The  intention  of  the  settlor  was  manifestly  to  benefit 
E.  and  C.  C.  Manning,  and  certainly  to  exclude  their 
assignees  in  bankruptcy ;  and  it  must  be  taken  that  the  tes- 
tator did  not  know  of  their  bankruptcy  when  he  executed 
the  deed  of  settlement.  The  words  on  which  the  question 
arises  may,  when  literally  construed,  refer  to  the  future  only; 
but  the  Court  will,  in  order  to  give  effect  to  the  intention, 
treat  them  as  having  reference  to  the  event  which  had 
occurred :  Yamold  v.  Moorhouse  (a),  Wynne  v.  Wynne  (^), 
James  v.  Durant  (e). 

Mr.  Swanston  and  Mr.  J.  H.  Palmer^  for  the  widow  and 
administratrix  of  E.  Manning,  and  for  C.  C.  Manning.— 
By  the  words,  **  until  he  shall  become  bankrupt"  and  "  upon 
his  becoming  bankrupt,"  the  settlor  intended  to  provide 
against  the  effect  of  bankruptcy,  and  not  merely  against 
the  transition  to  a  state  of  bankruptcy ;  and  although  the 
words  ordinarily  would  imply  a  transition,  they  obviously 
here  provide  against  a  status.  It  must  be  assumed  that 
the  settlor  was  ignorant  at  the  time  he  executed  the  settle- 
ment, that  the  event  of  bankruptcy  had  actually  taken 
place;  for  it  is  very  improbable  that  the  settlor  would  direct 
trustees  to  pay  income  to  a  party,  who  was  then  an  uncertifi- 
cated bankrupt,  until  he  should  become  bankrupt.  Wilkin- 
son y.  Adam  {d)  is  as  to  the  point  under  discussion  coinci- 
dent with  the  present  case. 

(a)  1  Russ.  &  My.  364.  (c)  2  Bea.  177. 

(ft)  2  Keen,  777.  [d)  1  Ves.  &  Bea.  423. 
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1847.  Mr.  Bacon  and  Mr.  Berkeley ,  for  the  assignees  of  E. 

J]^"''     1      Mannincr  and  C.  C.  Mannin*]^. — Messrs.  E.  and  C.  C.  Man- 

Manning  o  r» 

^'  nine:  being:  bankrupts  uncertificated  at  the  date  of  the 

Chambers.  o  o  x 

settlement^  the  assignees  are  entitled  to  both  shares.  The 
bankrupts  could  not  have  incurred  a  forfeiture  by  an  act 
committed  before  the  execution  of  the  deed. 

In  Rex  V.  Chitty  (a)  the  Court  was  called  on  to  put  its 
construction  on  a  clause  of  the  Municipal  Corporation  Act, 
similar  in  cfiect  to  the  clause  in  the  present  deed.  By 
sect.  52  of  that  act  (5  &  6  Will  4,  c.  76)  it  is  provided  that, 
if  a  person  holding  the  oflSce  of  mayor,  alderman,  or 
councillor  for  any  borough,  "  shall  be  declared  bankrupt, 
or  shall  apply  to  take  the  benefit  of  any  act  for  the  relief 
of  insolvent  debtors,"  or  do  any  other  act  therein  specified, 
'^  then  and  in  every  such  case  such  person  shall  immediately 
thereupon  become  disqualified,  and  shall  cease  to  hold  the 
oflSce  of  such  mayor,  alderman,  or  councillor."  Now  it 
appeared  that  Mr.  Chitty  had  been  elected  to  the  office  of 
town-councillor  for  the  borough  of  Shaftesbury,  being  at 
the  time  of  his  election  and  continuing  to  be  an  uncertifi- 
cated bankrupt.  And  upon  the  argument  on  a  rule  nisi 
for  a  quo  warranto  against  him  in  respect  of  his  being  a 
councillor,  the  Court  of  King's  Bench  held  that  the  writ 
would  not  lie,  and  that  the  52nd  section  did  not  apply  to  a 
town-councillor,  unless  he  became  bankrupt  whilst  holding 
the  office. 

Mr.  Beglney  Mr.  Barton^  and  Mr.  Rogersy  appeared  for 
the  other  defendants. 

The  Vice-Chancellor,  in  the  course  of  the  argument, 
referred  to  cases  of  wills  where  the  testator,  having  had 
children  who  had  died,  and  cliildren  living  at  the  date  of 
his  will,  has  used  words  of  bequest  to  the  children  of  his 
children  who  should  die,  using  words  of  futurity,  in  some  of 

(a)  6  Ad.  &  Ellis,  609. 
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which  cases  it  had  been  held  that  children  of  children  of  the         1847- 
testator  who  had  died  previously  to  the  date  of  the  will  were      manning 
within  the  scope  of  the  bequest.     His  Honor  mentioned     ^     «'• 

*  Chambbbs. 

Tytherleigh  v.  Harbin  (a),    Giles  v.    Giles  {b),    Smith  v. 

Smith  (c),  and  Jarvis  v.  Pond  {d) ;  and  remarked  that  in 
Itex  V.  Chitty  (e),  one  question  was  not  discussed ;  a  part 
of  the  case  having  been  apparently  taken  for  granted ;  and 
moreover  that  there  might  be  an  arguable  distinction  be- 
tween the  words  "  shall  be  "  in  the  statute,  and  the  words 
shall  become^^  in  the  present  trust  deed. 

The  Vice-Chancellor  :  — 

The  clause  to  be  construed  is  this.  [His  Honor  read  it.] 
It  appears  that,  in  point  of  fact,  E.  JVIanning  was  at  the  time 
of  the  execution  of  the  deed  of  settlement,  an  uncertifi- 
cated bankrupt,  the  fiat  having  issued  five  or  six  days 
previously.  But  according  to  the  true  interpretation  of  the 
language  of  this  settlement  the  Court,  I  think,  is  bound  to 
decide  that  the  income  of  Edmund's  one-ninth  share  be- 
longs to  his  wife  for  her  separate  use,  from  the  death  of  the 
settlor. 

It  was  reasonable  for  the  assignees  to  appear  and  raise 
the  question,  and,  notwithstanding  that  I  dismiss  them,  I 
shall  give  them  their  costs  out  of  the  trust  fund. 

As  to  the  share  of  C.  C.  Manning,  he  being  a  bachelor, 
the  fund  constituting  his  one-ninth  share  must  be  brought 
into  court,  and  accumulate  until  further  order,  according 
to  the  provisions  of  the  deed. 

(a)  6  Sim.  329.  (b)  8  Id.  3G0.  (c)  8  Id.  353. 

(d)  9  Id.  549.  (e)  5  Ad.  &  El.  009. 
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Nay  My  Itk^  LaNCASHIRK  V.  LANCASHIRE. 

A  tcrt«u>r  de-  W  ILLIAM  LANCASHIRE,  by  his  wiU,  dated  the  16th 
tetM  to  J.  U.  of  May,  1830,  after  making  a  specific  devise  of  a  house  and 
^* ^ilir*  premises  to  his  rister-in-law,  Ann  Lancashire,  gave  all  the 


*^y  "poB      reoidue  of  his  real  and  personal  estate  unto  and  to  the  use 

liir  unipeBinr 

of  other  Gftvo  of  John  Hutchinson  and  the  said  Ann  Lancashire,  their 
''*™^  ^  ^       heirs,  executors,  administrators,  and  assigns,  upon  trust  to 

convert  his  personal  estate  into  money,  and  to  stand  pos- 


to 


tbeaae,  gessed  of  such  trust  monies,  and  also  to  stand  seised  of  the 
ti0viitf  M  the  said  residue  of  his  sud  real  estate,  upon  trust  to  apply  the 
»4,w^  rmper.  ^'^olc  or  such  part  of  the  rents,  interest,  and  income  of  the 
to  tiir  Mr  o€tfae  gajj  ^nist  estate  and  premises,  as  they,  he,  or  she  should 

■accr  far  hJe,  *  ^  ^ 

vitk  trmm^a  think  proper,  in  the  support,  maintenance,  and  education  of 
bcr  c^am.  M  the  testator's  niece,  Sarah  Lancashire,  (being  the  daughter 
!^«^^  *^  of  the  testator's  brother,  John  Lancashire,  by  the  said  Ann 
drlanh  ofap.     Lancashire),  until  she  should  attain  the  age  of  twentY-<Hie 

poiotvMtit.  to  ,  o  • 

i»rr  duidrvn,  years,  or  be  married  with  theconsent  of  the  trustees  of  that  his 

7ox\k7^toi  ^  will  for  the  time  being;  and  immediately  upcMi  the  happ^- 

heirt  ab"**  ^^  ^°S  ^^  cither  of  the  said  events,  upon  trust  to  convey,  assign, 

lutciy ;  and  as  anj  settle  all  the  said  trust  estates,  monies,  and  premises, 

to  tuch  parts  •»         ,    ,  i     .  i  /•  /•/•  i 

thr  truHtecf        and  the  accumulations  thereof,  (if  any),  or  such  part  or  puts 

should  not 

think  fit  to  to  settle  (with  respect  to  which  the  testator  gave  tbem  absohitr 

trust  to  convey  the  same  to  S.  L.  (who  was  the  testator's  heir-at-law)  in  fee. 

In  1K.'U.  J.  H.and  A.  L.  proved  the  tesUtor's  will,  and  accepted  its  traaca.  i.VL.AarSt^, 
wards  desired  to  retire  from  the  trust,  and  a  deed  was  executed,  bat  not  in 
trusts,  pur{)orting  to  appoint  J.  O.  a  trustee  in  his  stead,  hot  eo  con waacew»s r«tynifiiin>  J.  O. 
In  1842,  J.  H.,  A.  L.,  and  J.  O.  executed  a  deed,  porporting  to  be  made  iaexesrnr  of  tbr|io«er 
of  appointment  ^iven  by  the  testator's  will  to  his  trustees,  and  tbetvbr  afpondod  ihr  eaoir  to 
A.  L.  in  fee,  J.  IJ.  executing  this  deed,  on  receiving  an  indemnity  fron  A.  I^  snd  her  oohdxar. 

//«/</,  that  the  direction  to  settle  was  not  a  power  in  the  natore  of  a  tnue  -wiocii  vmuc  psv- 

▼ail  if  DO  appointment  was  made,  but  was  purely  diacretioaarT,  and  that  the  cdecfi  oB  tnr  onp- 

nal  trustees  remaining  inactive  was  to  leave  the  bene6cial  interest  to  resnlt  U>  >.  L^  thr  hair- 
at-lav. 

B9U,9^ao,  that  the  deed  of  1842  was  not  a  proper  execvtiasi  of  thr  mwcr. 

J«beir.aulaw,  claiming  by  bill  as  suth,  stated  his  title  in  drtau.  The  ili*»i>iV.i%  he  ihsir 
•■*w.  put  him  to  prove  such  title,  but  neither  aaiated  nor  ss^^ested  dm;  xhcR  wv  mm 
*^lTrf *'L    '^  piaintiiT  proved  his  pedigree  in  the  caose. 

**«.  that  the  Conn  might  and  ought  to  decide  the  dif^vtod  qneAiciL  of  iwd^mr  vithoot 
r[!~*"  to  a  Jjtrr  ;  ezmI  it  apjicaring  that  the  eiideacr  of  hnrsh^  wm.  ]irrvinm!v  xr  ihe 


Vmm  -JL  *  T^'  «^Bl;tied  to  the  defendants,  the  tmsl««*.  ax»d  was  «Dci  m  iher  Mmtc  ir 
TTJry***  ^*^  ^  C-^^  g»Te  the  plaintiff  the  OQBKs  rf  the  «c  -*  — ««  i—  ^r,*— 
"^•^••^  *•  t*|i<mj«is  of  the  ftmenkfkal 
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of  the  same  as  they  should  think  proper,  to  the  use  or  for         1847- 
the  benefit  of  his  said  niece,   Sarah  Lancashire,  and  her    lancashirb 
assigns,  for  her  life,  for  her  separate  use,  and  after  her  de-  ^' 

cease  to  the  use  or  for  the  benefit  of  the  children  of  the  said 
Sarah  Lancashire,  as  she  should  appoint ;  and,  in  default  of 
such  appointment,  and  so  far  as  any  such,  if  made,  should 
not  extend,  to  the  use  or  for  the  benefit  of  the  children  or 
child  of  the  said  Sarah  Lancashire ;  and  if  there  should  be 
no  such  child,  then  to  the  use  or  for  the  benefit  of  the  said 
Ann  Lancashire,  her  heirs,  executors,  administrators,  and 
assigns,  absolutely ;  and  as  to  such  part  or  parts  of  the  said 
trust  estate,  monies,  and  premises,  which  his  said  trustees 
should  not  think  proper  to  settle  as  aforesaid,  and  with 
respect  to  which  he  gave  them  absolute  discretion,  upon 
trust  to  convey,  assign,  and  transfer  the  same  unto  his  said 
niece,  Sarah  Lancashire,  her  heirs,  executors,  administrators, 
and  assigns,  absolutely ;  and  the  testator  directed,  that  if 
the  said  John  Hutchinson  and  Ann  Lancashire,  or  either 
of  them,  should  depart  this  life,  or  decline  to  act  in  or  for 
the  said  trusts,  then  it  should  be  lawful  for  the  then  acting 
trustee  or  trustees  of  his  will,  with  the  consent  of  the  per- 
son or  persons  for  the  time  being  beneficially  entitled  to  the 
said  trust  premises,  by  any  deed  or  instrument  in  writing 
duly  executed,  to  appoint  one  or  more  person  or  persons  to 
act  in  the  room  of  the  trustee  or  trustees  dying  or  declining 
to  act ;  and  that,  upon  the  appointment  of  any  such  new 
trustee  or  trustees,  the  said  trust  estate  and  premises  should 
be  vested  in  the  new  trustee  or  trustees  jointly,  with  the 
surviving  or  continuing  trustee  or  trustees,  or  separately, 
as  the  case  might  require.  And  the  testator  appointed  the 
said  John  Hutchinson  and  Ann  Lancashire  executor  and 
executrix  of  his  wilL 

The  testator  made  a  codicil  to  his  will,  dated  the  12th  of 
June,  1830,  whereby  he  substituted  the  age  of  twenty-five 
years  for  the  age  of  twenty-one  years  fixed  by  his  will,  and 
making  some  other  but  unimportant  dispositions. 

VOL.  I.  U  D.  G.  S. 
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1847.  The  testator  died  in  the  month  of  January,  ISSl,  and 

Lancashiri    ^^®  ^^^  ^^  proved  in  April,  1831,  by  John  Hutchinson 

^'  and  Ann  Lancashire. 

Lancashirb. 

The  testator's  niece,  Sarah  Lancashire,  survived  him, 
and  was  his  heiress-at-law. 

A  few  months  after  the  decease  of  the  testator,  Mr.  John 
Hutchinson,  who  had  proved  the  will,  and  accepted  the 
trusts  thereof,  became  desirous  to  retire  from  the  trustee- 
ship, and  thereupon  Mrs.  Ann  Lancashire,  the  continuing 
trustee,  executed  a  deed,  dated  the  10th  of  December,  1831, 
purporting  to  appoint  her  brother  James  Osborne  a  trustee 
of  the  will  of  William  Lancashire,  in  the  place  of  John 
Hutchinson,  but  no  conveyance  or  assignment  of  the  trust 
property  was  made. 

Sarah  Lancashire,  the  niece  and  heiress-at-law  of  the 
testator,  was  not  a  party  to  this  deed.  She  attained  the 
age  of  twenty-five  years,  and  died  in  the  month  of  July, 
1842,  intestate  and  unmarried;  and  in  the  month  of  Octo- 
ber in  the  same  year  Mrs.  Ann  Lancashire  procured  letters 
of  administration  to  her  personal  estate. 

In  August,  1842,  Joseph  Lancashire  claimed  to  be  the 
heir-at-law  of  Sarah  Lancashire,  and,  as  such,  to  be  entitled 
to  the  real  estates  settled  by  the  will  of  William  Lanca- 
shire. 

By  an  indenture,  dated  the  Ist  of  November,  1842,  and 
made  between  Ann  Lancashire  and  James  Osborne  of  the 
first  part,  John  Hutchinson  of  the  second  part,  the  Rev. 
William  Cantrell  and  Joseph  Osborne  of  the  third  part,  and 
Ann  Lancashire  of  the  fourth  part,  Ann  Lancashire,  James 
Osborne,  and  John  Hutchinson  conveyed  unto  William 
Cantrell  and  Joseph  Osborne,  their  heirs,  executors,  admi- 
nistrators, and  assigns,  all  the  real  and  personal  estate  which 
had  been  by  the  said  will  of  William  Lancashire  devised  to 
John  Hutchinson  and  Ann  Lancashire,  their  heirs  and  as- 
signs, except  such  part  of  the  same  money  and  securities  for 
money,  and  other  personal  estate,  as  at  any  time  or  times 
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hsd  been  rigfatfoDj  and  effectually  tnuisferredy  asagned,  or        1947. 
paid  to  Sarah  Lancashire,  by  the  trustees  or  trustee  of  la^^^]|[^JJ^ 


William  Lancashire's  will,  during  her  hfetime,  and  also  all  **• 

other  the  hereditaments  and  real  and  personal  estate ;  and 
as  to  such  money>  securities  for  money  and  personal  estate, 
whether  impressed  with  the  character  of  real  estate  or  not, 
which  were  then  subject  to  the  trusts  of  AVilliam  Lan- 
cashire's will,  to  hold,  receive,  and  take  the  said  real  and 
personal  estate  unto  the  said  William  Cantrell  and  Joseph 
Osborne,  their  heirs,  executors,  administrators,  and  assigns, 
for  ever,  according  to  the  nature  and  quality  of  the  said 
estates  respectively,  to  the  use  and  for  the  benefit  of  the 
said  defendant,  Ann  Lancashire,  her  heirs,  executors,  ad- 
ministrators, and  assigns,  absolutely  and  for  ever,  according 
to  the  nature  and  quality  of  the  same  estates  respectively. 

Mr.  Hutchinson  made  some  objection  to  executing  this 
deed;  and  he  did  not  execute  it  until  the  16th  of  December, 
1842,  nor  until  a  bond  had  been  executed  by  Mrs.  Ann 
Lancashire  and  her  solicitor,  indemnifying  him  in  respect 
of  his  interference  in  the  trust,  and  specifically  in  respect 
of  executing  the  settlement  in  favour  of  Mrs.  Lancashire. 

On  investigation,  Joseph  Lancashire  proved  not  to  be 
the  heir-at-law  of  Sarah  Lancashire  or  of  William  Lan- 
cashire, and  gave  up  all  claim. 

Li  November,  1842,  the  plaintiff,  George  Lancashire, 
claimed  to  be  entitled  to  the  residuary  real  estates  of  the 
testator,  William  Lancashire,  comprised  in  his  will,  as  heir- 
at-law  as  well  of  William  Lancashire  as  of  Sarah  Lan- 
cashire, and  he  furnished  Mrs.  Lancashire's  solicitor  with 
detail  of  evidence  in  his  pedigree ;  but  this  failed  to  satisfy 
Mrs.  Lancashire's  solicitor. 

The  plaintiff  then  instituted  the  present  suit  against 
Mrs.  Ann  Lancashire  and  Messrs.  Hutchinson,  James  Os- 
borne, William  Cantrell,  and  Joseph  Osborne,  the  trustees 
and  parties  to  the  deed  of  the  1st  of  November,  1842, 
setting  out  in  the  bill  his  pedigree  with  great  particularity, 

u  2 
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1847.         and  praying  that  the  deed  of  the  1st  of  November,  1842, 
Lamcashibk   should  be  declared  void  and  delivered  up  to  be  cancelled. 
V*  The  defendants.  Mrs.  Lancashire  and  Mr.  James  Osbome« 

Lancasbibk. 

bj  their  answer,  put  the  plaintiff  to  the  proof  of  his  pedigree, 
but  did  not  suggest  that  any  other  person  was  the  heir. 

Mr.  Wigram  and  Mr.  E.  Webster,  for  the  plaintiff. — As 
to  the  deed  of  the  Ist  of  November,  1842,  it  is  void.  Mr. 
Hutchinson,  who  had  retired  from  the  trust  in  1831,  was 
called  back  to  the  trust,  that  he  might  take  part  in  this  act ; 
but  the  attempted  appointment  is  ineffectual,  because  the 
power  existed  only  so  long  as  Sarah  Lancashire  or  her  issue 
lived.  They  cited  Cook  v.  Gerrard  (a).  Doe  d.  Annandale 
V.  Brazier  (A),  Dames  v.  Thomas  (c),  Harrison  v.  Fore- 
man ((£),  Shey  v.  Barnes  (e),  AUeyn  v.  Belchier  (/),  Cun- 
ninghame  v.  Thurlow  {g)y  Keates  v.  Burton  (A),  Piper  v. 
Piper  {i\  and  Ashford  v.  Ctxfe  (k).  The  defendants  are  not 
entitled  to  ask  the  Court  to  direct  an  issue  on  the  question 
of  the  plaintiff's  pedigree :  Lloyd  v.  Wait  (J). 

The  Vice-Chancellor. — That  case  only  adds  the  autho- 
rity of  an  eminent  judge  to  the  well-known  rule,  that  a 
court  of  equity  is  as  much  a  judge  of  fact  as  a  jury, — a  rule 
to  which  the  only  exception  I  believe  is  the  case  of  an  heir-at- 
law  disputing  a  will,  an  exception  introduced  or  established 
by  a  decision  of  the  House  of  Lords. 

Mr.  Bacon^  Mr.  Bazalyette,  and  Mr.  Cantrett,  for  the  seve- 
ral defendants,  except  Mr.  Hutchinson. — The  title  of  the 
plaintiff  as  heir-at-law  is  not  made  out;   the  evidence  is 

(a)  1  Saund.  181.  (ff)  1  Russ.  &  M.436,  n. 

(h)  6B.&  Aid.  64.  (h)  14  Ves.  434. 

(c)  2  You.  &  Col.  Ex.  234.  (t)  3  M.  &  K.  159. 

(d)  5  Ves.  207.  (k)  7  Sim.  641, 
(«)  3  Mer.  335.  (/)  1  Phillips,  61. 
(/)  1  Eden,  132. 
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defective  in  several  particulars^  and,  at  least,  enough  of  doubt         1847. 
arises  to  entitle  the  plaintiff  to  ask  for  an  issue  to  try  the   l^cashim 
pedigree  before  a  jury.  ^^ 

The  right  to  exercise  the  power  is  not  limited  to  the  lives 
of  the  niece,  Sarah  Lancashire,  and  her  issue,  but  it  was 
capable  of  being  exercised  in  favour  of  Mrs.  Lancashire, 
who  was  an  object  of  the  testator's  bounty,  and  who  had 
such  an  interest  in  remainder  in  the  testator's  estate  as  must 
have  effect,  unless  the  trustees  expressly  excluded  her  or 
distinctly  declared  they  declined  to  execute  the  power  in 
her  favour ;  the  contrary  of  which  is  proved  to  have  been 
the  fact.  The  gift  over  to  Sarah  Lancashire  is  not  in  the 
event  of  the  trustees  remaining  inactive  and  doing  nothing, 
bat  in  the  event  of  their  settling  part  and  leaving  part  un- 
settled. The  power  is  to  exclude  a  portion  from  the  settle- 
ment which  the  testator  has  provided,  but  which,  if  no  part 
is  so  excluded,  must  prevail  as  to  the  whole:  Boyle  v. 
Bishop  of  Peterborough{a)y  Houstoun  v.  Houstoun  (^),  Bray  v. 
Bree  (c),  Butcher  v.  Jackson  (d).  Indeed,  there  is  authority 
for  contending  that  the  power  was  in  the  nature  of  a  trust : 
fFatnwriffht  v.  Waterman  {e)^  Prebble  v.  Boghurst{f). 

Sir  F.  Simpkinson  and  Mr.  FoUett  appeared  for  the  de- 
fendant Hutchinson. 

The  Vice-Chancellor  : —  -^«y  8rA, 

In  this  case  it  has  been  contended  for  the  defendants, 
or  some  of  them,  that,  according  to  the  true  construction 
of  the  will  in  question,  an  interest  in  remainder  in  the 
disputed  property  was  given  to  the  defendant,  Mrs.  Lan- 

(a)  1  Ves.  jun.  299  ;  3  Bro.  C.  {d)  14  Sim.  444. 

C.  243.  («)  1  Ves.  sen.  311 ;   and  see 

(6)  4  Sim.  611.  Burrough  v.  Philcox^  5  Myl.  & 

(c)  2  CI.  &  Fin.  463;   3  Sim.  Cr.  72. 

513.  (/)  1  Swan.  309. 
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1847.         cashire;  that,  in  order  to  defeat  or  displace  the  interest  so 

Lamcashirk    g^ven,  an  intention  to  exclade  her,  or  to  make  no  settle- 

«•  ment,  was  necessary  to  be  expressed  by  the  trustees ;  that 

Lancashibs.  .         . 

mere  silence,  mere  maction,  upon  the  trustees  party  was 
to  operate  in  favour  of  the  daughter's  issue  and  the  mother 
against  the  daughter ;  and  that,  since  an  intention  to  exclude 
the  issue,  or  the  mother,  or  to  make  no  settlement,  has  never 
been  expressed  by  the  trustees  or  any  trustee  under  the  will, 
the  person  whom  Miss  Lancashire  left  her  heir  ex  parte  pa- 
temd  has  and  had  no  title,  whether  the  settlement  of  1842 
was  valid  or  invalid.  This,  however,  is  not  according  to  my 
opinion  of  the  case,  upon  what  I  consider  the  true  inter- 
pretation of  the  will  and  codicil;  in  the  absence  of  any  in- 
tention to  make  a  settlement,  in  a  case  of  mere  neutrality 
on  the  trustees'  part,  the  title  of  Miss  Lancashire  to  the 
inheritance,  as  against  her  issue  and  as  against  Mrs.  Lanca- 
shire, must  I  think  be  considered  as  subsisting.  I  do  not  say, 
nor  is  it  necessary  that  I  should  say,  whether  I  should  have 
thought  so  if  the  clause  beginning  ^'  and  as  to  such  part  or 
parts  of  the  said  trust  estate,"  containing  the  words  '*  abso- 
lute discretion,"  and  ending  with  the  words  ^^  assigns  abso« 
lutely,"  had  been  omitted  from  the  will,  or  differently 
worded. 

If,  therefore,  an  intention  to  make  a  settlement  has  never 
been  effectually  expressed,  and  there  is  nothing  more  in 
the  case,  I  think  that  the  property  in  dispute  must  be 
considered  as  at  present  belonging  in  equity  to  the  person 
(if  any)  whom  Miss  Lancashire  left  her  heir,  ex  parte 
patemdy  supposing  that  person  to  be  now  living.  Though, 
whether  this  would  have  been  my  opinion  if  Miss  Lanca- 
shire had  not  been  the  heiress  of  the  testator  at  his  death 
it  is  unnecessary  to  say,  for  she  was  so. 

The  question  then  is,  whether  the  settlement  of  1842, 
made  in  favour  of  Mrs.  Lancashire,  in  the  circumstances  in 
which  it  was  made,  is  sustainable.     And  for  the  purposes  of 
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this  question^  though  I  do  not  decide,  I  assume,  that  the  will         1847. 
and  codicil  were  valid  against  the  heir  (a),  and  that  a  state    ^.^iicASHima 
of  circumstances  might  have  existed,  in  which^  afler  the  ^* 

death  of  Miss  Lancashire  above  the  age  of  twenty-five, 
and  without  having  married,  a  settlement  not  previously 
determined  on  might  have  been  well  made  by  the  trustees 
in  favour  of  her  mother ;  though  this  latter  point,  under 
the  will  and  codicil  before  me,  I  must,  notwithstanding 
Boyle  V.  The  Bishop  of  Peterborough  (b)  and  the  cases  that 
have  followed  it,  (authorities  which  I  do  not  in  the  least 
question),  be  permitted  at  least  very  much  to  doubt.  But, 
as  I  have  said,  I  assume  it  in  the  defendant's  favour. 

It  has,  however,  been  conceded,  and  I  think  correctly, 
that  Mr.  Hutchinson  did  not  originally  renounce  or  dis- 
claim, and  that  he  accepted  the  office  of  trustee  under  the 
will.  Ailer  his  acceptance  he  desired,  in  the  year  1831, 
(within  a  year,  I  think,  after  the  testator's  death)  to 
relinquish  and  retire  from  it,  and  Mr.  Osborne,  the 
brother  of  Mrs.  Lancashire,  was  appointed  to  succeed  him 
in  December  of  that  year.  But  the  appointment  was 
ineffectual  and  invalid.  It  was  not  in  conformity  with  the 
power  contained  in  the  will ;  Mr.  Osborne  was  not  there- 
fi)re  well  authorised  to  act  in  that  capacity,  but  neither,  I 
apprehend,  was  Mrs.  Lancashire  authorised  to  act  as  trustee 
alone, — whether  she  might  have  done  so  if  Mr.  Hutchinson 
had  renounced  and  disclaimed  without  accepting  the  trus- 
teeship afler  the  testator's  death,  it  is  imnecessary  to 
determine. 

Afler  Miss  Lancashire's  death,  she  having  died  in  July, 
1842,  unmarried  and  intestate,  but  having  between  the  end 
of  tlie  year  1831,  and  the  end  of  the  year  1836,  attained 

(a)  This  passage  refers  to  state-  not    been   considered  useful  to 

ments  and  arguments  which  had  report. 

been  introduced   into  the  case,  (b)  1  Ves.  jun.  299 ;  3  Bro. 

with  reference  to  the  validity  of  C.  C.  243. 
the  will  itself ;  but  which  it  has 
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1847-         her  majority^  and  the  power  of  settling  having  remained 
Lancashibb    ^^^hig  her  life  unexercised^  Mrs.  Lancashire  and  Mr.  Os- 

^*  borne  appear  to  have  formed  the  wish  of  exdudin^c  Miss 

Lancashibb.  .  ,  ,  .  . 

Lancashire's  heir  by  exercising  the  power  in  Mrs.  Lanca- 
shire's favour,  and  to  have  considered  that  with,  but  not 
without,  Mr.  Hutchinson's  concurrence  this  could  be  done. 
Accordingly  a  settlement,  dated  the  1st  of  November,  1842, 
was  prepared  and  executed  in  that  month  by  Mr.  Lanca- 
shire and  Mr.  Osborne,  which  was  afterwards,  upon  and  not 
before  the  16  th  of  December  in  the  same  year,  executed 
by  Mr.  Hutchinson,  who  received  a  bond  from  Mrs.  Lanca- 
shire and  her  solicitor,  dated  on  that  day,  being  a  bond  of 
indemnity  against  Mr.  Hutchinson's  acts  in  respect  of  the 
estate  of  William  Lancashire,  including,  in  so  many  words, 
the  act  of  executing  the  settlement  in  Mrs.  Lancashire's 
favour. 

Whether,  in  the  absence  of  all  unfairness,  and  of  all 
circumstances  of  a  suspicious  nature,  Mr.  Hutchinson  could, 
after  his  retirement  and  the  ineffectual  appointment  of  a 
successor,  have  returned  effectually,  after  the  lapse  of  so 
many  years,  to  the  trusteeship  for  any  purpose,  I  doubt, 
at  least,  but  need  not  decide.  I  find  it,  however,  impos- 
sible to  say  that  the  act  of  giving  the  property  in  question 
to  Mrs.  Lancashire,  done,  after  her  daughter's  death,  under 
the  form  and  designation  of  a  settlement  enabled  by  the 
will  of  William  Lancashire,  can  receive  or  derive  force  or 
validity  from  the  concurrence  in  it  of  Mr.  Hutchinson,  cir- 
cumstanced as  that  concurrence  was,  one  of  the  accom- 
panying circumstances  being  the  bond  of  indemnity  from 
Mrs.  Lancashire  and  her  solicitor.  I  think  that  it  was  not 
such  a  transaction  as  the  testator  can  be  thought  to  have  in- 
tended to  sanction.  I  think  that  it  was  not  a  fair  transac- 
tion, and  that  it  must  fall  to  the  ground ;  a  conclusion,  in 
my  opinion,  wholly  consistent  with  every  authority  cited 
during  the  argument.  If,  therefore.  Miss  Lancashire,  who 
died  intestate,  left  an  heir  ex  parte  patemd,  that  heir,  or 
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some  person  claiming  under  him  or  in  his  rights  must^  I         1847. 
conceive,  now  be  entitled  beneficially  to  the  property  in    ,  ^^     ^ 

'  ^  .  r  Lancabhirb 

question,  to  the  exclusion  of  all  beneficial  claim  of  Mrs.  v, 

Lancashire  under  William  Lancashire's  will ;  and  I  think 
it  clearly  established  by  the  evidence  that  Miss  Lancashire 
lefl  an  heir  ex  parte  patemd. 

The  plaintiff*,  who  was  living  when  Miss  Lancashire  died, 
asserts  that  she  left  him  her  heir  ex  parte  patemd.  If  she 
did,  the  suit,  as  I  have  said,  appears  to  me  well  founded. 
But  did  she  so  in  fact?  Now  as  to  this  point,  neither  of 
the  defendants  proves  or  alleges  that  any  other  person  than 
the  plaintiff  is  or  was  the  heir:  they  put  him  on  proof  of 
his  title  without  asserting  or  suggesting  any  other  heir. 
That  the  plaintiff  is  clearly  shewn  to  be  related  to  Miss 
Lancashire  ex  parte  patemd,  and  so  related  to  her  that  it 
was  without  considerable,  or  without  any  improbability 
possible  for  him  to  be  her  heir  ex  parte  patemd  at  her  death, 
cannot,  upon  the  evidence,  be  denied  or  reasonably  ques- 
tioned. This,  however,  is  not  all.  It  is,  I  apprehend, 
proved  in  detail  that  Miss  Lancashire  was  through  her 
father  the  grand-daughter  and  heiress,  and  sole  surviving 
issue  of  William  Lancashire  the  elder ;  that  he  (William 
Lancashire  the  elder)  had  a  lawful  brother  of  the  whole 
blood  named  John,  who  died  before  Miss  Lancashire's 
birth,  and  had  a  lawful  son,  named  Thomas,  who  also 
died  before  Miss  Lancashire's  birth,  and  had  two  law- 
ful sons;  that,  of  those  two  sons,  one  died  before  Miss 
Lancashire's  birth,  an  infant,  without  having  married,  and 
that  the  other  is  the  plaintiff.  It  is  said,  that  the  non- 
existence of  any  person,  who,  if  existing,  would  stand, 
or  have  stood,  as  heir  on  the  pedigree  before  the  plain- 
tiff, is  not  proved.  But  if  this  were  so  (as  according 
to  the  impression,  however,  that  the  evidence  makes  on 
me,  it  is  not),  still  it  would  be,  and  is  true,  that  the  existence 
of  any  such  person  is  neither  shewn  nor  suggested.  I  am 
of  opinion  that,  upon  the  evidence  before  the  Court  in  a 
case  such  as  this,  to  send  the  question  of  heirship  to  a  jury 
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1847.        would  be  equivalent  to  a  declaration  that  the  Court  of 
Lancabbi&b    Chancery,  as  a  court  of  equity,  is  incompetent  to  decide  a 
«•  disputed  question  of  pedigree,  however  simple.     It  is  not 

incompetent  to  do  so,  and  I  consider  myself  bound  to  say 
that  the  plaintiff's  relationship  to  Miss  Lancashire — the 
fact  that  he  became  upon  her  death  the  heir  of  herself^  of 
her  father,  and  of  the  testator,  her  paternal  unde,  and  his 
consequent  title  to  the  property  in  dispute,  are  sufficiently 
and  satisfactorily  established  for  every  purpose,  at  least  of 
the  present  suit.  The  claims,  if  any,  of  persons  not  bound 
by  the  proceedings  in  this  cause  may  hereafter  be  asserted 
against  him. 

His  costs  of  the  suit  to  this  time  must,  I  conceive,  be 
paid  by  Mrs.  Lancashire  and  Mr.  Osborne,  including  the 
costs  of  the  genealogical  evidence.  Considering  all  that 
took  place  before  the  suit,  I  think  that  Mrs.  Lancashire 
and  Mr.  Osborne  might,  and  ought  to  have  been  satisfied 
as  to  the  pedigree  without  a  suit,  and  ought  not  to  have 
resisted  the  plaintiff's  claim. 

All  future  costs  must  be  reserved. 

I  think  that  it  is  not  necessary  to  make  Mr.  Hutchinson 
liable  to  any  part  of  the  plaintiff's  costs,  and  that  the  two 
new  trustees  appointed  by  the  settlement  should,  as  well  as 
Mr.  Hutchinson,  neither  pay  nor  receive  costs  to  this  time. 

I  must  declare  the  invalidity  of  the  settlement.  The 
details  of  the  decree  in  other  respects  cannot,  probably,  be  of 
much  complexity. 

[This  decision  has  been  affirmed  by  the  Lord 
Chancellor.] 
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1847. 

FuRNEss  Kailway  Company  v.  Smith.  j^    22n<?. 

JD  Y  an  act  of  Parliament  of  the  6  &  7  Vict.  c.  42,  the  de-  The  proprietor 

of  a  pier  erected 

fendant,  John  Abel  Smith,  his  heirs  and  assigns,  were  em-  under  the  pow- 
powered  at  his  and  their  own  proper  costs  and  expenses,  to  pJ^Samcntf  ^ 
construct,  at  or  from  Rampside  to  Roe  Island,  and  from  Roe  "^^^^  were  to 

/  ^  ^  be  exercised 

Island  into  Pile  Harbour,  in  the  parish  of  Dalton,  in  Fumess,  during  a  certain 

in  the  county  of  Lancaster,  on  lands  belonging  to  him,  a  pier  wu  authorised 

or  piers,  jetty  or  jetties,  with  proper  works  attached  thereto ;  dJmMdcc^in 

and  all  necessary  or  convenient  roads,  avenues,  and  approaches  »pocified  tolls 

•^  .  .  .         for  the  use  of 

thereto,  for  the  reception  and  accommodation  of  all  ships,  the  pier  when 

boats,  and  vessels,  and  for  the  embarking  and  disembarking,  bymi  agree- 

landing  and  shipping  of  passengers,  carriages,  horses,  cattle,  men*  between 

and  other  live  stock ;  and  of  goods,  wares,  merchandise,  and  way  company, 

commodities  of  any  kind,  and  also,  from  time  to  time,  to  complete  his 

alter  and  improve  the  pier  or  piers,  jetty  or  jetties.  Slt^Ve^U^' 

By  section  100  it  was  enacted,  that  after  the  expiration  time  than  he 

■^  ^  ^  '  was  bound  to 

of  ten  years  from  the  passing  of  the  said  act,  all  the  powers  do  by  the  act, 
thereby  given  to  the  defendant,  his  heirs  and  assigns,  for  p^jy  agreed  to 
executing  the  said  pier  and  works  or  otherwise  in  relation  f'^^'h^ 
thereto,  should  cease  to  be  exercised,  except  as  to  so  much  to  the  pier  by 
of  the  pier  and  works  as  should  then  be  completed,  and  ex-  but  the  agree-' 
cept  such  powers  as  should  thereby  be  declared  to  be  con-  jJJf^tipuuSons 
tinued  for  a  longer  period.  as  to  opening 

,  ,  ,  the  pier  or  rail- 

The  1 04th  section  provided,  that,  as  soon  as  the  pier  should  way,  or  as  to 

be  completed,  or  so  far  formed  that  vessels  could  convenient-  ^hich  the  pier 

ly  lade  and  unlade  thereat,  it  should  be  lawful  for  the  de-  JJ^^^"^* 

fendant,  his  heirs  and  assigns,  to  demand  and  receive  for  the  pier  com- 

.  pleted  it  ac- 

any  vessel  which  should  arrive  at,  make  fast  to,  or  depart  cordingly,  bat 

from   the   pier  and  works,  certain  tolls  therein  specified,  ^ttheraih^y 

according  to  the  tonnage-burden  of  such  vesseL  company  to  qm 

The  105th  section  provided,  that  a  certificate  under  the  terms  to  which 

hand  of  any  chairman  of  the  quarter  session  of  the  peace  declined  to  ac- 
cede.   The 
Court  refused  to  grant  on  motion  an  injunction  restraining  the  owner  of  the  pier  from  obstructing 
the  use  of  it  by  the  company  at  the  statutory  tolls. 
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1847.         for  the  county  of  Lancaster,  should  be  conclusive  evidence 
FuRNEss      *^*  *^^  P^^^  ^^  completed,  or  so  far  formed  that  vessels 
Railway  Co.  could  conveniently  lade  or  unlade  thereat. 

V*  

Smith.  The  1 12th  section  provided,  that,  as  soon  as  the  pier  should 

be  completed,  or  so  far  formed  that  passengers  should  be 
able  to  embark  or  land  from  or  at  the  same,  every  person 
who  should  land  from  or  embark  in  any  vessel  at  or  from 
the  pier,  and  every  person  who  should  be  on  or  use  the  pier, 
should  pay  to  the  defendant,  his  heirs  and  assigns,  in  respect 
of  every  such  landing  or  embarkation,  and  of  every  time  of 
entering  or  coming  upon  the  pier,  such  sum  or  sums  as  the 
defendant,  his  heirs  and  assigns,  should  appoint,  not  exceed- 
ing the  sums  specified  in  a  schedule  to  the  act. 

The  Idlst  section  provided  that  the  defendant,  his  heirs 
and  assigns,  should,  from  time  to  time,  cause  to  be  p^ted 
on  boards,  in  large  and  legible  characters,  and  affixed  on 
the  principal  office  of  said  defendant,  his  heirs  and  assigns, 
and  on  some  conspicuous  part  of  said  pier,  a  list  of  the 
several  tolls  which  should  be  from  time  to  time  payable  in 
respect  of  said  pier,  and  that  no  such  toll  should  be  payable 
during  such  time  as  such  lists  should  not  continue  so  affixed, 
or  for  any  matter  or  thing  not  specified  in  such  list. 

By  another  act  of  Parliament,  7  &  8  Vict.  c.  xxii,  the  plain- 
tiffs were  incorporated  by  the  name  of  the  Fumess  Railway 
Company,  with  certain  powers  therein  specified  for  making 
a  railway  from  the  defendant's  pier  to  Barrow,  in  the  parish 
of  Dalton  in  Fumess ;  and  the  act  provided  that  after  the 
expiration  of  seven  years  from  its  passing,  all  the  powers 
thereby  granted  to  the  plaintiffs  for  executing  the  said  rail- 
ways or  otherwise  in  relation  thereto,  should  cease  to  be 
exercised,  except  as  to  so  much  of  the  railways  as  should 
then  be  completed.  And  it  was  also  by  this  act  provided, 
that  it  should  be  lawful  for  plaintiffs  fi'om  time  to  time  to 
treat,  contract,  and  agree  with  the  said  defendant,  his  heirs 
or  assigns,  for  one  or  more  lease  or  leases,  and  accordingly 
to  accept  and  take  from  him  or  them  one  or  more  lease  or 
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leases  of  all  or  any  of  the  tolls  authorised  to  be  taken  by  the         1847. 

On  January  3rd,  1845,  the  chairman  of  the  directors  of  Railway  Co. 
the  ndlway  company  wrote  a  letter  to  the  defendant's  soli-  Smith. 
citor  containing  the  following  passage : — "  The  directors  of 
the  Fumess  Railway  Company  being  about  to  let  the  con- 
tract for  the  works,  and  the  part  of  the  line  between  Salt- 
house  and  Peel  being  unnecessary,  imless  Mr.  Smith's  pier 
is  made,  they  must  determine  whether  to  include  or  omit 
that  part  in  the  present  contract,  and  I  am  requested  to 
communicate  with  you  on  the  subject.  The  directors  author- 
ise me  to  say,  that,  if  Mr.  Smith  will  give  the  company  a 
guarantee  that  his  pier  shall  be  made  and  perfected  for  the 
use  of  the  public  by  the  time  this  portion  of  the  railway  is 
completed,  the  company  will  give  him  a  guarantee  to  con- 
struct immediately  this  part  of  the  line,  and  will  include  it 
in  the  present  contract.  It  will  be  necessary  that  such 
stipulations  should  be  made  as  our  engineer  may  advise  to 
be  necessary  for  the  accommodation  of  the  company  as  to 
stations  and  warehouses,  so  that  the  powers  under  our  re- 
spective acts  may  not  clash." 

In  answer  to  this  communication,  the  defendant's  solicitor, 
on  the  7th  of  January,  1845,  sent  to  the  chairman  of  the 
nulway  company  a  letter  containing  the  following  passage : 
"  I  presume  you  intend  that  the  company  shall  complete 
(and  engage  to  complete)  the  whole  of  the  railway  and 
branches  as  described  in  their  act  of  Parliament,  including 
that  part  which  lies  between  Pile  and  Salthouse,  and  not 
that  they  should  engage  to  complete  this  part  only.  If  I  am 
correct  in  assuming  this,  Mr.  Smith  will  engage  with  the 
company  to  complete  his  pier  ready  for  public  use  within  a 
reasonable  time,  to  be  defined  upon  the  company  entering 
into  the  like  engagement  with  him  in  respect  to  their  rail- 
way and  works." 

For  the  purpose  of  carrying  out  the  above  arrangements, 
a  deed  of  covenant  was  executed,  dated  March  1  Ith,  1845, 
and  made  between  the  directors  of  *the  Fumess  Railway 


302  CASES   IN  CHANCERY. 

1847.  Company  of  the  one  part,  and  the  defendant  of  the  other 
^;^;;^^  part,  whereby  the  directors,  acting  for  and  on  behalf  of  the 
Railway  Co.  company,  covenanted  with  the  defendant,  his  heirs  and  as- 
Smith.  sIgns,  that  the  railway  company  would,  on  or  before  the  31st 
day  of  December  then  ensuing,  make  and  construct,  and 
completely  finish,  fit  for  use  and  occupation,  the  line  of  the 
Fumess  Railway  for  the  proposed  pier,  and  also  certain 
branch  railways  therein  specified,  and  shewn  in  the  plan 
signed  by  the  several  parties  thereto ;  and  in  consideration  of 
the  above  covenant  the  defendant  covenanted  with  the 
directors  of  the  railway  company,  theu-  heirs,  executors,  and 
administrators,  that  the  defendant  would,  on  or  before  the 
31st  day  of  December,  build,  erect,  and  finish  the  pier,  agree- 
ably to  and  in  conformity  with  the  plans  and  sections,  which 
had  been  deposited  with,  and  had  been  allowed  and  approved 
of,  by  the  Lords  of  the  Admiralty. 

In  August,  1846,  a  steam  packet  was  established  for  the 
purpose  of  conveying  passengers  and  goods  from  Fleetwood 
to  the  pier,  and  plied  from  the  said  month  of  August,  until 
the  middle  of  October,  1846.  Large  numbers  of  passengers 
were  landed  and  shipped  at  the  pier  upon  and  from  the  said 
steam  packet,  and  the  whole  of  such  passengers,  with  very 
few  exceptions,  were  conveyed  along  the  railway.  The 
defendant  permitted  these  passengers  to  be  landed  upon  and 
shipped  from  the  said  pier,  and  permitted  the  said  plaintiffs 
to  use  the  pier  with  their  carriages  and  engines  without  de- 
manding or  receiving  any  toll. 

On  May  11th,  1847,  another  act  was  passed  for  extend- 
ing and  enlarging  the  pier,  and  to  alter  the  former  act ;  and 
it  was  thereby  made  lawful  for  the  defendant,  his  heirs  and 
assigns,  by  himself  and  others,  at  his  and  their  own  proper 
costs  and  expenses,  to  construct  an  additional  pier  or  piers, 
jetty  or  jetties,  on  the  north  and  east  sides  of  Boe  Island 
into  the  harbour  of  Pile,  and  an  additional  pier,  stage,  or 
jetty  on  the  south  side  of  the  pier. 

The  present  suit  was  instituted  against  Mr.  Smith  by 
the  company,  who  in  their  bill  stated,  that,  in  the  expecta- 


CASES  IN   CHANCERY.  303 

tion  that  steam  communication  between  Fleetwood  afore-        1847. 
said  and  the  pier  would  be  re-established  in  the  present      p^^^JJJ^ 
summer^  and  that,  upon  the  faith  of  the  above  agreement.   Railway  Co. 
all  persons  desirous  of  using  said  Kampside  Branch  would       Smith. 
be  permitted  to  embark  and  disembark,  and  to  land  and  ship 
goods  upon  and  from  the  said  pier,  the  plaintiffs  had  ex- 
pended large  sums  of  money,  amounting  in  the  whole  to  up- 
wards of  £3000,  in  laying  down  an  additional  line  of  rail- 
way, and  that  the  principal  purpose  for  which  said  railway 
was  constructed  was  the  conveyance  of  the  mineral  produce 
of  the  district  of  Fumess,  and  that  such  mineral  produce  was 
conveyed  along  the  railway  and  was  shipped  at  the  port  of 
Barrow.     The  bill  then  stated,  that  the  defendant  refused  to 
permit  the  pier  to  be  used  on  payment  of  the  statutory  tolls, 
and  insisted  upon  terms  which  the  plaintiffs  declined  as  being 
unreasonable.     The  prayer  was,  that  the  agreement  con- 
tained in  the  indenture  of  March  11th,  1845,  might  be  de- 
creed to  be  specifically  performed,  and  that,  if  necessary  for 
the  purposes  of  such  si)ecific  performance,  the   defendant 
might  be  decreed  to  obtain  the  certificate  mentioned  in  the 
105th  section  of  the  Pier  Act,  and  to  obtain  in  manner  re- 
quired by  the  131st  section  of  the  said  act  such  lists  of  tolls 
as  are  thereby  required ;  and  that  the  defendant  might  be 
decreed  to  permit  the  plaintiffs,  their  agents  and  servants, 
with  or  without  carriages  and  engines,  and  also  all  other 
persons  desirous  of  being  conveyed,  or  who  have  been  con- 
veyed, or  who  are  desirous  of  unloading  goods  intended  to 
be  conveyed,  or  of  shipping  goods  which  have  been  conveyed 
along  plaintiffs'  said  railway,  to  use  the  said  pier  in  such 
manner  as  may  be  necessary  and  proper,  upon  payment  of 
such  tolls  as  may  be  legally  demanded  by  said  defendant 
under  said  act,  and  that  in  the  meantime  the  defendant,  his 
servants  and  workmen,  might  be  restrained  from  preventing 
or  interfering  with  the  use  of  the  pier  by  the  plaintiffs,  their 
agents  and  servants,  either  with  or  without  carriages  and 
engines,  and  also  from  preventing  or  interfering  with  the 
use  of  the  said  pier  by  any  person  or  persons  desirous  of 
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1847.         being  conveyed,  or  who  had  been  conveyed,  or  who  were 
1    "^  gg       desirous  of  unloading  goods  intended  to  be  conveyed,  or  of 
Railway  Co.    shipping  goods  which  had  been  conveyed  along  the  railway. 
Smith.        the  plaintiffs  and  such  person  or  persons  as  aforesaid  paying 
such  tolls  as  might  be  legally  demanded  by  the  said  defend- 
ant under  the  Pier  Act. 

The  pUdntiffs  now  moved  upon  notice  for  an  injunction 
in  the  terms  of  the  prayer  of  the  bill,  upon  affidavits  in 
support  of  its  statements. 

In  opposition  to  the  motion  the  defendant  by  his  affidavit 
deposed,  that  he  had  completed  the  pier  in  conformity  with 
the  plans  and  sections  which  were  deposited  with  the  Lords  of 
the  Admiralty  in  pursuance  of  the  first  act,  and  which  were 
allowed  and  approved  of  by  them,  in  conformity  with  the  deed 
of  covenant  between  the  plaintiffs  and  the  defendant,  but 
that  the  defendant  was  advised  and  believed  that  the  same  was 
not  in  such  a  state  as  would  enable  passengers  to  embark  or 
disembark  thereat  without  great  risk  and  danger  of  their 
lives,  and  danger  to  the  pier  and  any  vessel  to  be  employed 
for  such  embarking  and  disembarking,  except  only  at  the 
end  of  the  pier  in  Pikeston  Bed  Hollow  for  a  period  of  an 
hour  and  a  half  or  thereabouts  before  and  after  low  water, 
and  that  the  defendant  was  further  advised  and  believed  that 
goods  could  not  be  safely  landed  from  a  ship  upon  the  pier 
without  danger  to  the  pier  and  any  vessel  to  be  employed 
therein,  except  at  such  place  and  at  such  period  as  aforesaid. 

The  defendant  stated,  that  he  did  freely  and  voluntarily 
permit  the  public,  and  not  the  plaintiffs  merely,  to  use  the 
pier  and  the  railway  thereon  for  a  period  of  two  months  or 
thereabouts,  between  the  months  of  August  and  October, 
1846,  but  without  taking  or  demanding  any  tolls  or  other 
charges  for  the  use  of  the  same,  and  that  in  consequence  of 
the  information  and  advice  which  the  defendant  received  in 
respect  of  the  danger  and  inconvenience  resulting  from  the 
use  of  the  pier  at  any  other  part  than  the  end  thereof  in 
Pikeston  Bed  Hollow,  at  such  period  as  aforesaid,  he  had 
taken  the  necessary  measures  for  enabling  him  to  construct 
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such  additional  pier  or  jetty  as  would  provide  for  safely         1847. 
landing  and  embarking  passengers  at  the  pier  during  such       purness 

periods  as  they  could  not  then  be  landed  or  embarked  at  the   Railway  Co. 

ti, 

end  thereof  in  Pikeston  Bed  Hollow  aforesaid,  and  that  he  Smith. 
intended  to  postpone  the  application  to  any  chairman  of 
quarter  sessions  for  the  peace  of  the  county  of  Lancaster, 
for  such  certificate  as  was  mentioned  in  the  105th  section  of 
the  first  act,  until  such  additional  pier  or  jetty  should  be 
completed.  The  defendant  further  stated,  that,  since  the 
act  of  Parliament  for  enabling  him  to  construct  such  addi- 
tional pier  or  jetty  had  been  passed,  he  had  caused  a  plan  of 
the  same  to  be  prepared  and  to  be  submitted  to  the  Lords 
of  the  Admiralty  for  their  sanction  and  approval,  and  that 
he  had  caused  contracts  to  be  entered  into  for  the  wood 
and  ironwork  which  would  be  required  for  the  same,  and 
that  he  intended  to  proceed  to  complete  the  pier  or  jetty 
so  soon  as  he  received  the  sanction  of  the  Lords  of  the 
Admiralty. 

Mr.  Kenyan  Parker  and  Mr.  Carrey ^  in  support  of  the 
motion. — Although  there  is  no  express  stipulation  as  to 
opening  the  pier  for  public  traffic,  this  must  have  been  im- 
plied. Of  what  use  to  the  plaintiflfs  would  the  completion  of 
the  pier  have  been,  and  what  inducement  could  it  have  af- 
forded to  the  inunediate  construction  of  the  branch  railway, 
unless  the  pier  was  opened  for  traffic,  at  all  events  as  con- 
cerned the  passengers  and  goods  carried  by  the  railway  ? 
According  to  the  terms  of  the  Pier  Act,  as  soon  as  the  pier 
is  completed  the  defendant  is  entitled  to  demand  certain 
tolls,  and  the  public  must  have  a  right  to  use  it  on  pay- 
ment of  such  tolls.  Although  the  pier  need  not  have  been 
completed  for  some  years  to  come,  it  is,  in  consequence 
of  the  agreement,  now  finished.  It  was  not  necessary  to 
carry  the  stipulations  any  further,  the  act  of  Parliament 
coming  into  operation  whenever  the  pier  was  completed. 
[The  Vice-ChanceUar. — Must  I  not,  before  I  interfere,  see 

VOL.   I.  X  D.  G.  8. 
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a  case  of  irreparable  or  very  substantial  mischief  with  a 


FuRNEss      reasonably  probable  right  to  a  decree  at  the  hearing,  if  the 
Railway  Co.  case  made  by  the  affidavits  shall  be  then  sustained  ?]    We 

Vff 

Smith.  submit  that  both  these  cases  are  made  out;  the  title  to  a 
decree  by  the  aiguments  which  we  have  submitted,  and  the 
case  of  iireparable  mischief  by  the  drcumstance  that  the 
damage  is  incapable  of  being  calculated. 

Mr.  Russell  and  Mr.  Craij^y  for  the  defendant — The  pier 
is  not  yet  complete  according  to  the  terms  of  the  act,  as 
amended  by  the  new  act,  and  although  the  defendant  opened 
it  last  year,  that  was  mere  gratuitous  liberality  on  his  part, 
for  no  tolls  were  taken.  There  is,  at  all  events,  at  present,  no 
statutory  right  to  use  the  pier,  nor  is  there  any  pretence  for 
importing  into  thfe  agreement  a  stipulation  for  opening  the 
pier.  No  doubt  each  party  expected  that  the  interest  of 
both  would  lead,  as  they  probably  will  ultimately  lead,  to  a 
further  agreement  as  to  the  terms  on  which  the  defendant 
is  to  permit  his  pier  to  be  used  before  the  statutory  period, 
and  aa  to  the  railway  bringing  trama  down  to  the  pier.  The 
exbting  agreement  is  silent  on  both  points,  w'hich  shews 
that  a  further  contract  was  contemplated,  when  this  should 
have  been  performed,  for  of  course  the  defendant  would  not 
have  contracted  to  incur  the  extra  expense  of  finishing  and 
opening  his  pier  before  the  statutory  period,  unless  the  rail- 
way company  on  their  part  entered  into  some  agreement  as 
to  running  their  trains  to  the  pier.  The  utmost  extent 
to  which  the  Court  has  gone,  has  been  to  enforce  quiet 
enjoyment  of  an  easement  where  the  legal  right  has  been 
established;  whereas,  here,  the  plaintiffs  ask  the  Court  to  in- 
terfere on  an  interlocutory  application,  in  a  way  in  which  it 
would  not  interfere  even  at  the  hearing,  without  the  right 
being  first  established  at  law.  Nor  is  any  case  made  out  of 
irreparable  mischief^  as  there  is  where  a  party  seeks  to  be 
protected  in  the  enjoyment  of  his  own  land,  for  the  disturb- 
ance in  which  damages  cannot  compensate  him. 
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Mr.  JT.  Parker^  in  reply. 

The  Vice-Chancellor  : — 

What  I  might  have  done  had  this  case  come  before  me 
on  an  information  or  on  a  bill  and  information,  it  is  not  ne- 
cessary for  me  to  say,  nor  am  I  sure;  but  as  the  case 
stands,  I  am  of  opinion  that  the  Court  ought  not  to  inter- 
fere in  favour  of  the  plaintiffs.  I  am  unable  to  view  the 
damage  apprehended  as  irreparable,  or  as  not  susceptible 
of  pecuniary  compensation,  if  tlie  plaintiffs  make  out  their 
title  to  it  Nor  is  it  manifest  to  my  mind,  that,  if  the  case 
alleged  were  established  at  the  hearing,  there  must  be  a 
decree  to  the  extent  sought  by  this  motion  or  any  extent 
covered  by  it.  I  refuse  the  motion,  though  unwillingly, 
but  without  prejudice  to  any  question  in  the  cause,  and  I 
reserve  the  costs. 


FURNESS 

Railway  Co. 

V. 

Smith. 


Feltham  r.  Clark. 


MayS. 


iVlESSRS.  Feltham  &  Cooper,  bill  brokers,  agreed,  in  The  owner  of  a 

1839,  with  ]VIr.  John  Clark,  to  discount  bills  of  exchange  ^'^g^'lfftt 

for  him,  in  the  usual  course  of  business,  upon  receiving  se-  *°**  ^^  ^% 

^  ^  cargo,  m  Lon- 

curity  from  him  for  balances  to  become  due  to  them,  and  don,  to  A., 

Mr.  Clark  accordingly,  on  the  17th  of  December,  1839,  de-  gei 


was  on  a 


posited  the  title-deeds  of  a  house.  No.  62,  Paradise-street,  ^^^%^^^ 

Seas,  subject 
to  two  prior  mortgages  thereof,  and  the  third  mortgagee  forthwith  gave  notice  of  his  mort- 
gage to  the  two  prior  incumbrancers.  The  master  of  the  vessel  afterwards,  putting  into  Sidney, 
transhipped  the  oil  taken  in  the  voyage  to  another  vessel,  consigned  to  consignees  in  London, 
who  honoured  his  bill  of  exchange  on  them  upon  having  a  lien  on  Uie  consignment.  The  mortgagor 
induced  6.  to  [advance  him  ;^1000  on  a  mortgage  of  the  cargo  so  transhipped  and  consigned, 
without  notice  of  any  other  charge  thereon,  except  the  lien  of  the  consignee.  B.  gave  notice  of 
his  mortgage  to  the  consignee.  A.,  as  soon  as  he  knew  of  the  consignment,  (but  subsequent  to 
B.'s  notice),  gave  notice  to  the  consignee  of  the  mortgage  to  him ;  and  after  such  notice  the 
consignee,  after  satisfying  his  own  lien,  paid  over  the  balance  of  the  proceeds  of  the  oil  to  B. : — 
Heldf  that  A.,  having  done  all  he  could  do  towards  possession,  was  entitled  to  priority  over  B. 
Where  it  appeared,  by  a  statement  in  an  answer,  that  C,  who  was  not  a  party  to  the  suit, 
had  an  interest  in  the  subject-matter  of  the  suit,  but  the  objection  on  account  of  C.'s  absence 
was  not  taken  by  any  of  the  answers : — Heldf  that  this  was  a  case  within  the  40th  of  the  General 
Orders  of  August,  1841,  and  the  Court  made  a  decree  in  the  suit  saving  the  rights  of  C. 

x2 
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1847.  Kotherhithe^  with  them,  with  a  memorandum  of  deposit 
and  agreement  to  mortgage  the  premises  to  them,  for  any 
balance  due  to  them  upon  such  bills  of  exchange  as  they 
might  discount  for  him. 

Between  1839  and  1843,  Messrs.  Fdtham  &  Cooper 
discoimted  many  bills  for  Mr.  Clark,  and  on  the  27th  of 
October,  1843,  a  sum  of  2S8L  ds.  6cL  was  due,  as  the 
balance  of  account  from  Mr.  Clark  to  them. 

In  October,  1843,  Mr.  Clark  was  the  sole  owner  of  a  ship 
called  The  Emmeline,  of  the  port  of  London,  then  being 
in  the  South  Seas,  engaged  in  the  whale  fishery,  subject  to 
a  mortgage  thereof  created  by  an  indenture,  dated  the  6th 
of  October,  1842,  to  Messrs.  Currie,  Raikes,  &  Co.,  bankers, 
and  also  subject  to  another  mortgage  created  by  an  in- 
denture, dated  the  13th  of  January,  1843,  to  Mr.  Thomas 
Benson. 

By  an  indenture,  dated  the  27th  of  October,  1843,  Mr. 
Clark  assigned  the  said  ship,  called  The  Emmeline,  then 
in  the  South  Sea  whale  fishery,  and  all  the  blubber-oil  and 
head-matter  and  other  cargo  then  caught  or  procured,  or 
which  might  thereafter  be  caught,  procured,  or  brought 
upon,  out  of,  or  in  the  said  ship,  on  its  then  present  or  any 
then  future  voyages  or  expeditions,  to  Messrs.  Feltham  & 
Cooper,  subject  to  the  said  two  several  mortgages  of  the 
ship,  and  subject  to  a  proviso  in  the  same  indenture  of  the 
27  th  of  October,  1843,  contained  for  re-assignment,  upon 
payment,  by  Clark  to  Feltham  &  Cooper,  of  the  said  sum 
of  238/.  98.  Qd,y  and  interest,  on  the  20th  of  January  then 
next. 

On  the  30th  of  December,  1843,  Messrs.  Feltham  & 
Cooper  gave  notice  to  Messrs.  Currie,  Raikes,  &  Co.,  and 
also  to  Mr.  Thomas  Benson,  the  prior  mortgagees,  of  their 
mortgage,  and  of  its  material  contents. 

At  the  time  of  the  date  of  the  mortgage  to  Messrs.  Fel- 
tham &  Cooper,  the  ship  Emmeline  had  been  sent  out  on 
a  whale-fishing  voyage,  to  obtain  a  cargo  of  oil  and  head- 
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matter  and  whalebone^  and  to  bring  the  same  to  the  port  of 
London.  John  Bains,  the  master  in  charge  of  the  ship 
and  its  crew,  during  the  voyage,  and  before  the  27th  of 
October,  1843,  the  date  of  the  execution  of  the  mortgage 
to  Messrs.  Feltham  &  Cooper,  captured  many  whales,  and 
procured  a  large  quantity  of  blubber-oil  and  head-matter. 

The  master,  having  taken  the  ship  into  the  port  of  Sid- 
ney, in  New  South  Wales,  to  repair  and  refit,  agreed  with 
Messrs.  Griffiths,  Gore,  &  Co.,  who  were  correspondents  of 
Messrs.  John  Gore  &  Co.,  London,  to  raise  £1661  upon  a 
lien  on  the  cargo  of  the  Emmeline.  And  accordingly  Kains 
drew  a  bill  of  exchange,  dated  the  16th  of  December,  1843, 
upon  Messrs.  John  Gore  &  Co.,  London,  payable  to  the 
order  of  Messrs.  Griffiths,  Gore,  &  Co.,  for  £1661,  at  sixty 
days  after  sight,  and  he  transhipped  the  blubber  and  cargo 
of  the  Emmeline  from  that  ship  to  the  Clara,  of  which  one 
Crow  was  the  master,  and  Mr.  Joseph  Fletcher,  of  Lon- 
don, was  owner,  for  the  purpose  of  being  consigned  to 
Messrs.  John  Gore  &  Co.,  London,  to  be  sold  by  them. 
The  bill  of  lading  of  the  transhipped  cargo  was  made  out 
and  given  to  Bains,  who  indorsed  the  same  to  the  order  of 
Messrs.  Griffiths,  Gore,  &  Co.  And  the  bill  of  exchange 
and  bill  of  lading  having  been  both  indorsed  by  Messrs. 
Griffiths,  Gore,  &  Co.,  and  handed  to  the  Union  Bank  of 
Australia,  at  Sidney,  the  Bank  gave  Rains  cash  for  the 
bill,  less  discount  and  commission. 

Messrs.  John  Gore  &  Co.,  having  been  duly  advised  by 
Messrs.  Griffiths,  Gore,  &  Co.,  of  the  bill  on  them,  accepted 
the  same,  on  its  being  presented  to  them,  on  the  22nd  of 
April,  1844,  and  on  the  14th  of  May  following,  they  duly 
paid  the  amount,  and  thereupon  the  Union  Bank  handed 
the  bill  of  lading  to  them. 

Bains,  the  master  of  the  Emmeline,  by  letter,  authorised 
Messrs.  John  Gore  &  Co.  to  pay  over  the  surplus  of  the 
proceeds  of  the  sale  of  the  transhipped  cargo,  less  expenses, 
to  Mr.  John  Clark. 
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Messrs.  John  Grore  &  Co.  had  no  notice  until  after  they 
had  accepted  the  bill  for  £1661,  that  any  person,  except 
Mr.  John  Clark,  had  any  interest  in  or  lien  on  the  proceeds 
of  the  cargo  consigned  to  them. 

Mr.  John  Clark,  having  been  informed  by  Messrs.  John 
Gore  &  Co.  of  the  transaction,  represented  to  Mr.  Dowers 
that  he,  Clark,  was  entitled  to  the  cargo  of  oil,  subject  only 
to  the  lien  of  Messrs.  John  Gore  &  Co.  for  £1661  thereon, 
and  induced  Mr.  Dowers  to  advance  to  him  £1000  on  se- 
curity of  the  cargo.  Mr.  Dowers  accordingly  advanced  the 
£1000  to  Clark,  and,  by  indenture,  dated  the  11th  of  May, 
1844,  Clark  assigned  the  cargo,  subject  to  the  lien  for 
£1661  thereon,  to  Mr.  Dowers,  as  security  to  him  for  the 
£1000  and  interest  On  the  13th  of  May,  1844,  Mr. 
Dowers  gave  Messrs.  John  Gore  &  Co.  notice  of  this  mort- 
gage to  him.  Up  to  and  after  the  13th  of  May,  1844, 
neither  Mr.  Dowers  nor  Messrs.  John  Gore  &  Co.  had  any 
notice  whatever  of  the  mortgage  of  the  27th  of  October, 
1843,  to  Messrs.  Feltham  &  Cooper. 

About  the  24th  of  May,  1844,  Messrs.  Feltham  &  Cooper 
had  some  intimation  that  the  transhipment  above  mentioned 
had  been  made ;  but,  until  that  date,  they  had  believed  that 
the  cargo  of  the  Emmeline  had  been  kept  on  board  that  ship, 
and  that  she  had,  since  1843,  been  employed  in  completing 
her  cargo. 

On  the  24th  of  May,  1844,  Messrs.  Feltham  &  Cooper 
served  a  notice  on  Mr.  Fletcher,  the  owner  of  the  Clara, 
stating  the  material  contents  of  the  said  indenture  of  the 
27  th  of  October,  1843,  and  that  they  had  been  informed 
that  the  cargo  of  the  Clara  had  been  transhipped  from  the 
Emmeline,  and  claiming  the  possession  of  the  cargo  so  tran- 
shipped, subject  to  the  mortgages  to  Messrs.  Currie,  Eaikes, 
&  Co.,  and  to  Mr.  Benson. 

The  Clara  arrived  in  the  London  Docks  in  the  month  of 
July,  1844,  and,  on  the  11th  and  12th  of  that  month, 
Messrs.  Feltham  &  Cooper,  having  discovered  that  Messrs. 


V. 

Cla&k. 
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John  Gore  &  Co.  were  consignees  of  the  cargo  of  the         1847. 
Clara,  gave  to  them,  and  to  Crow,  the  master  of  the  Clara,       Fbltham 
notice  of  their  claim  on  the  cargo. 

On  the  23rd  of  July,  1843,  the  cargo  of  the  Clara  was 
being  discharged  in  the  London  Docks,  and  Messrs.  Fel- 
tham  &  Cooper  gave  a  similar  notice  to  the  secretary  of  the 
London  Dock  Company. 

On  the  11th  of  September,  1844,  Messrs.  Feltham  & 
Cooper  gave  notice  to  Mr.  Dowers  of  the  deed  of  the  27th 
of  October,  1843,  and. of  their  claim  to  the  proceeds  of  the 
cargo  of  oil  in  the  Clara,  subject  to  the  lien  of  Messrs.  John 
Gore  &  Co.  thereon,  and  to  the  mortgages  to  Messrs.  Currie, 
Raikes,  &  Co.,  and  Mr.  Benson. 

The  oil  realised  £2900.  Messrs.  Gore's  claim  thereon 
amounted  to  £1700,  and  they  paid  the  balance  of  the  pro* 
oeeds,  viz.  £1200,  to  Mr.  Dowers,  justifying  their  doing  so 
on  the  ground  that  Mr.  Dowers'  notice  to  them  of  his 
charge  was  prior  in  point  of  date  to  Messrs.  Feltham  & 
Cooper's  notice  to  them.  Out  of  this  simi  of  £1200  Dowers 
paid  £500  to  Benson,  and  retained  the  balance  in  part  dis- 
diarge  of  the  mortgage  for  £1000  to  himself. 

Under  the  above  circumstances,  Messrs.  Feltham  & 
Cooper  filed  their  bill  against  Clark,  the  mortgagor,  and 
Bains,  the  master  of  the  Emmeline,  Messrs.  John  G(»e  & 
Co.,  and  Dowers,  stating  the  equitable  mortgage  of  the 
house  in  Paradise-street,  and  that  the  debt  of  238Z.  9^.  6dl 
and  interest  was  still  due  to  them,  and  that  the  mortgage  on 
the  house  was  an  inadequate  security ;  and,  after  praying 
the  ordinary  relief  as  equitable  mortgagees  of  the  house, 
they  prayed  the  Court  to  declare  that  they  were  mortgagees 
of  the  cargo  transhipped  into  the  Clara,  and  for  an  account 
in  respect  thereof  from  Mesors.  John  G(xre  &  Co.  and 
Dowers. 

Messrs.  Currie,  Raikes,  &  Co.  were  not  made  parties  to 
the  suit,  upon  an  allegation,  acquiesced  in  by  the  defend- 
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1847.        Ants  in  their  answers,  that  they  had  and  claimed  no  interest 
in  the  cargo  in  question. 

Benson  was  not  made  a  party  to  the  suit;  but  the 
bill  charged  that  he  had  been  paid  part  of  the  money  due 
to  him  on  his  security,  and  that  he  had  accepted  £500  in 
satisfaction  of  all  claim  on  the  cargo,  and  had  renounced  all 
claim  thereto.  The  defendant  Dowers,  in  his  answer,  stated, 
that  he  had  paid  £500  to  Benson  as  mortgagee,  but  did  not 
admit  that  Benson's  claim  had  been  thereby  satisfied.  None 
of  the  answers,  however,  formally  objected  to  the  suit  on 
the  ground  that  Benson  was  not  a  party  to  it 

Mr.  Rolt  and  Mr.  Sfiapter,  for  the  plidntifis. — The  plwn- 
tiffs  took  by  their  mortgage  a  charge  on  the  ship  Emmeline 
and  its  cargo  prior  to  Dowers,  and  they  did  all  that  they 
could  do  to  give  eflfectual  notice  of  their  charge  by  the 
notice  which  they  gave  to  the  two  prior  mortgagees  of  the 
Emmeline ;  and  although  their  notice  to  Messrs.  Gore  &  Co. 
and  to  the  owner  of  the  Clara  was  posterior  in  point  of 
date  to  the  notice  given  by  Dowers,  they  are  not  chargeable 
with  negligence;  because,  as  soon  as  they  were  informed 
that  the  oil  on  which  they  had  a  charge  was  shipped  in  the 
Clara,  they  gave  notice  to  Messrs.  John  Gore  &  Co.,  the 
consignees  of  the  Clara,  and  all  other  proper  persons.  The 
plaintiffs  are  willing  to  take  a  decree  expressly  subject  to 
Benson's  priority.  The  vessel  being  on  a  distant  voyage, 
the  plaintiffs  had  no  power  of  giving  the  master  notice 
of  their  charge. 

They  cited  Dearie  v.  Hall  (a),  Gardner  v.  Lachlan(b)y 
and  Langton  v.  Horton  (c). 

Mr.  Russell  and  Mr.  Cbfe,  for  the  defendant  Dowers,  ob- 
jected to  the  bill  for  want  of  parties,  and  submitted  that, 

(a)  3  Rus8. 1.  {h)  6  Sim.  407.  (c)  1  Hare,  649. 
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although  the  objection  was  not  in  express  words  taken  by  1847. 
the  answer,  yet  that  it  was  competent  for  them  at  the  bar 
to  take  it,  upon  the  suggestion  in  the  answer  of  Dowers, 
that  Benson  was  not  satisfied.  The  defendant  Dowers' 
case  was,  that  Messrs.  John  Gore  &  Co.  had  paid  the  balance 
in  their  hands  to  him  by  the  direction  of  Benson,  in  conse- 
quence of  a  compromise  with  Benson,  and  that,  in  the 
absence  of  Benson,  the  rights  between  the  parties  could 
not  be  fully  investigated  or  settled.  They  cited  Etty  v. 
Bridges  (a). 

Mr.  Gazelecy  for  the  defendants  Messrs.  John  Gore  & 
Co. — It  is  conceded  that  the  legal  title  is  in  Messrs.  Gore 
to  pay  themselves  first.  The  surplus  they  paid  to  Dowers, 
who  had  given  them  the  first  notice  of  charge.  They  ob- 
ject to  be  exposed  to  the  risk  of  another  suit,  to  which  they 
would  be  liable  if  a  decree  in  the  present  suit  be  made 
saving  Benson's  rights. 

The  Vice-Chancellor  : — 

The  objection  for  want  of  Benson  as  a  party  to  this  suit, 
not  having  been  taken  by  the  answer,  this  case  falls  pro- 
perly within  the  40th  of  the  Orders  of  August,  1841;  by 
which  the  Court  is  empowered  to  make  a  decree  saving 
the  rights  of  absent  parties,  and  I  shall  do  so  here. 

The  only  question  in  this  case  is,  I  think,  whether  the 
plaintifis  could  have  done  anything  further  towards  pos- 
session than  they  have  done. 

They  were  not  bound  to  send  letters  to  ipeet  the  master 
wherever  the  vessel  might  possibly  be ;  and  it  has  not  been 
shewn  that  the  plaintifis  could  reasonably  have  been  ex- 
pected to  do  any  act  which  they  have  not  done :  Lex  ne- 
minem  cogit  ad  vana  seu  inutilia  peragenda.  The  conse- 
quence is,  that  the  plaintifis  have  done  nothing  to  forfeit 
or  lose  their  priority  over  the  defendant  Dowers. 

(a)  2  Y.  &  CoU.  C.  C.  486. 
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As  this  is  not  a  case  in  wluch  Messrs.  Grore  paid  the 
balance  in  their  hands  to  the  defendant  Dowers,  before  they 
had  notice  of  the  plaintiffs'  charge,  it  is  unnecessary  for  me 
to  decide  what,  under  different  eircumstances,  would  have 
been  the  result.  Messrs.  Gore  had  notice  of  the  plain- 
tiffs' prior  title  before  they  transferred  the  balance  of  the 
proceeds  to  Mr.  Dowers,  and  the  plaintiffs'  title  is  prefera- 
ble to  that  of  Dowers. 

By  the  decree,  the  pl^ntiffs'  security  was  de- 
clared to  be  prior  to  Dowers';  an  account  was 
directed  of  what  was  due  to  the  plaintiffs  on 
their  security ;  Dowers  was  directed  to  pay 
into  court  2382.  9s,  6d«,  the  balance  due  to 
plaintiffs,  and  secured  by  the  deed  of  the 
27th  of  October,  1843,  within  a  month, 
phuntiffs  undertaking  to  abide  by  what  the 
Court  might  order  in  respect  of  the  house 
and  premises  comprised  in  the  equitable  de- 
posit of  the  17th  of  December,  1839,  to 
them. 

The  Decree  was  to  be  without  jM^judioe  to  the 
rights  (if  any)  of  Benson. 


ilfay  24. 


Rees  v.  Williams. 


JjY  indentures  of  lease  and  release,  bearing  date  respect- 
ively the  29th  and  30th  days  of  April,  1803,  the  release 


A  trustee 
haTing,  under 
a  fettlement, 
a  power  of  8ale» 
with  a  trust  for 

interim  inrestment  in  the  fdnds  or  on  real  lecnritj,  ooncorred  in  a  sale,  and  permitted  tibe 
tenant  for  life  to  receive  the  purchase-money,  which  was  not  invested  according  to  the  trust : — 
Held,  that  the  eeittd  que  truMt  has  not  the  option  of  requiring  the  trustee  to  replace  the  pur- 
chase-money with  interest,  or  to  buy  such  a  sum  of  stock  as  the  proceeds  of  the  sale  would  haye 
purchased  if  inyested  at  the  time. 

kn  allegation  in  the  trustee's  answer,  that  part  of  the  purohase-moiiey  had  been  laid  out  by 
the  tenant  for  life  in  the  purchase  of  an  estate,  of  which  the  plaintiff  was  in  possession: — Held 
not  to  constitute  a  ground  for  directing,  by  the  decree,  an  inquiry  as  to  the  ftujt,  the  msMer 
being  properly  the  subject  of  a  cross  suit. 

l^ere  an  attesting  witness  to  a  deed  had  become  blind, — Held,  that  it  was  not  sufficient  to 
prore  the  handwritu^  of  the  signature,  but  that  he  must  be  also  examined. 
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being  made  between  John  Kees,  since  deceased,  of  the  first  1847. 
part ;  Elias  Vanderhorst  and  Ann  Catherine  Vanderhorst 
(Us  daughter),  of  the  second  part ;  John  Vaughan  (since 
deceased)  and  the  defendant,  of  the  third  part ;  and  Thomas 
CJooper  Vanderhorst  and  Arthur  Pahner,  of  the  fourth 
part,  (being  the  settlement  made  previously  to  the  mar^ 
riage  of  the  said  John  Kees  and  Ann  Catherine  Vander- 
horst) ;  John  Rees  released  unto  the  said  John  Vaughan  and 
the  defendant  a  messuage,  tenement  and  lands,  called  Tyry 
Vann,  otherwise  Parhy  mUior,  situate  in  the  parish  of  Llangar- 
deime,  in  the  county  of  Caermarthen,  with  the  appurte- 
nances, to  the  use  of  John  Bees  and  his  assigns,  during  his 
life,  with  remainder  to  the  use  of  the  said  John  Vaughan  and 
the  defendant  and  their  heirs,  during  the  life  of  the  said  John 
Rees,  upon  trust  to  preserve  contingent  remainders,  and 
with  remainder,  after  divers  limitations,  which  had  deter- 
mined or  failed,  to  the  use  of  the  first  son  of  John  Bees  by 
Ann  Catherine  Vanderhorst  in  tail,  with  divers  remainders 
over,  and  with  an  ultimate  remainder  to  the  use  of  John 
Bees,  his  heirs  and  assigns,  for  ever ;  and  the  settlement 
gave  to  the  trustees  the  usual  powers  of  sale  and  exchange; 
the  clause  for  the  interim  and  ultimate  investment  of  the 
proceeds  of  sale  providing  that  those  proceeds  should,  with 
all  convenient  speed,  be  laid  out  and  disposed  of  by  the 
defendant  and  his  co-trustee,  or  the  survivor  of  them,  or 
the  heirs,  executors,  or  administrators  of  such  survivor,  with 
the  consent  and  approbation  of  John  Bees  and  his  intended 
wife,  and  should  be  invested  in  the  purchase  of  other  free- 
hold messuages,  lands,  tenements,  hereditaments,  and  pre- 
mises in  fee-simple  in  possession,  and  of  leasehold  and  copy- 
hold messuages,  lands,  tenements,  and  hereditaments, 
which  might  be  contiguous  thereto,  and  be  convenient  to 
be  purchased  therewith,  to  be  situate,  lying,  and  being  or 
arising  in  England  or  Wales,  of  equal  or  greater  value  than 
the  hereditaments  and  premises  which  should  have  been  so 
sold  or  conveyed  as  aforessud,  and  as  well  the  messuages. 
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1847*  farms,  lands,  tenements,  and  hereditaments  so  to  be  par- 
chased,  as  those  to  be  taken  in  exchange  as  aforesaid,  should 
be  settled,  conveyed,  and  assured  to  such  and  the  same 
uses,  intents,  and  purposes,  and  under  and  subject  to  such 
and  the  same  powers,  provisoes,  restrictions,  limitations, 
declarations  and  agreements  as  were  in  and  by  the  said  now 
stating  indenture  mentioned,  expressed,  and  declared  of  and 
concerning  the  said  hereditaments  and  premises  therein- 
before made  saleable  and  exchangeable,  or  as  near  thereto  as 
the  death  of  the  parties  and  other  contingencies  would 
admit  of;  and  it  was  thereby  further  declared  and  agreed, 
thaty  in  the  meantime,  and  until  the  money  arising  by  such 
sale  or  sales  as  aforesaid  should  be  invested  in  a  purchase 
or  purchases  as  aforesaid,  it  should  and  might  be  lawful  to 
and  for  the  defendant  and  his  co-trustee,  or  the  survivor  of 
them,  and  the  executors  or  administrators  of  such  survivor, 
by  and  with  the  consent  and  approbation  of  John  Rees  and 
his  intended  wife,  or  the  survivor  of  them,  and  if  they  should 
be  both  then  dead,  then  at  the  discretion  and  by  the  proper 
authority  of  the  defendant  and  his  co-trustee,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor, 
to  place  such  sum  or  sums  of  money  at  interest  in  their  or 
his  names  or  name,  either  in  the  public  stocks  or  funds,  or 
in  Government  or  upon  real  securities,  and  also  with  such 
consent  and  approbation  as  aforesaid,  or  of  their  or  his  own 
proper  authority,  as  the  case  should  happen,  from  time  to 
time  to  call  in  the  principal  money  so  as  aforesaid  placed 
out,  and  to  place  out  the  monies  thereby  arising  in  or  upon 
such  new  or  other  stocks,  funds,  or  securities  of  the  same, 
or  the  like  nature,  as  they  should  think  proper,  and  the 
interest,  dividends,  and  annual  produce  arising  from  such 
stocks,  funds,  and  securities,  until  such  purchase  or  pur- 
chases should  be  made  as  aforesaid,  or  from  any  other  sum 
or  sums  of  money  which  should  arise  or  come  to  the 
hands  of  the  said  trustees  or  trustee  for  the  time  being  of, 
and  by  any  alteration  or  transposition  of  such  securities  or 
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funds  as  aforesaid,  should  go  and  be  paid  and  applied  to  1847. 
such  person  or  persons,  and  to  and  for  such  uses,  intents,  and 
purposes,  and  in  such  manner  as  the  rents  and  profits  of  the 
said  hereditaments  and  premises  so  as  aforesaid  therein- 
before directed  to  be  purchased,  would  go  and  be  payable 
or  applicable,  in  case  such  purchase  or  purchases  was  or  were 
actually  made. 

It  appeared  that,  in  and  previously  to  the  year  1807,  the 
defendant  carried  on  the  business  of  an  attorney  and  solici- 
tor at  Caermarthen,  and  was  employed  by  John  Bees  as 
his  solicitor ;  and  that  in  February,  1807,  a  messuage  and 
lands,  called  **  Tyry  Vann,"  otherwise  Parhymilior,  com- 
prised in  the  settlement,  with  the  appurtenances,  were  put  up 
for  auction,  and  sold  for  £1205,  and  that  the  defendant  was 
a  party  to  and  executed  the  conveyance  of  the  premises  to 
the  purchaser,  and  that  he  also  signed  a  receipt  for  the  pur- 
chase-money, which  was  indorsed  on  the  deed  of  conveyance, 
but  that  he  did  not  invest  any  part  of  the  proceeds  of  the 
sale  in  the  purchase  of  other  messuages,  lands,  tenements, 
or  hereditaments  in  England  or  Wales,  or  place  any  part 
out  at  interest  in  the  public  stocks  or  funds,  or  in  Govern- 
ment or  upon  real  securities. 

John  Rees  died  in  May,  1843. 

The  plaintiff,  who  was  his  eldest  son  and  tenant  in  tail 
under  the  settlement,  sought,  by  the  present  suit,  to  have 
it  declared  that  the  defendant  was  answerable  for  the 
amount  of  the  purchase-money,  and  that  he  might  be  decreed 
to  make  good  so  much  money  as  would  be  sufficient  to  pur- 
chase such  a  sum  of  £3  per  Cent.  Consolidated  Bank  An- 
nuities as  the  amount  of  such  purchase-money  would  have 
purchased  at  the  time  the  same  was  received ;  and  the  bill 
prayed  that,  for  that  purpose,  an  inquiry  might  be  di- 
rected to  ascertain  what  sum  of  £3  per  Cent.  Consolidated 
Bank  Annuities  might  have  been  purchased  with  the 
amount  of  such  purchase-money  at  the  time  aforesaid,  and 
that  the  defendant  might  be  ordered  and  decreed  to  pay  to 
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1847.  the  plaintiff  a  sum  of  money  equal  to  the  amount  of  the 
interest  which  would  have  accrued  since  the  decease  of  John 
Rees  on  such  a  sum  of  £3  per  Cent.  Consolidated  Bank 
Annuities  as  the  clear  purchase-money  would  have  pur- 
chased when  the  same  was  received  by  the  defendant. 

The  defendant,  by  his  answer,  said  he  was  wholly  unable 
to  remember  whether  it  was  he  who  made  any  such  sale  as 
was  alleged  in  the  bill,  but  believed  that  it  was  not,  as  he 
had  searched  among  his  papers  and  found  none  relating  to 
any  such  transaction.  He  denied  that  he  had  ever  received 
the  purchase-money,  and  admitted  that  he  had  not  invested 
any  part  of  it  And  he  denied  that  he  had  applied  the 
whole  or  any  part  of  the  purchase-money  to  his  own  use, 
or  had  in  any  other  manner  misappropriated  or  misapplied 
the  same,  or  any  part  thereof.  He  said  he  had  recently 
heard,  and  that  he  believed,  that  John  Bees  had,  without 
his  knowledge,  and  without  his  being  apprised  of  it  in  any 
way  at  the  time,  at  some  period  in  or  about  the  month  of 
February,  1807,  disposed  of  the  farm  and  lands  in  question 
to  one  Daniel  Gelly,  who  was  the  tenant  in  possession  of 
the  farm.  He  further  stated,  that  he  had  been  informed, 
and  verily  believed  it  to  be  true,  that  John  Rees  in  his  life- 
time, with  some  part  of  the  monies  arising  from  the  sale  of 
some  of  the  trust-estates,  purchased  a  tenement,  farm,  and 
hereditaments  adjoining  and  immediately  contiguous  to 
the  said  demesue  of  Kilymdenchoyd,  of  considerable  value, 
of  and  from  the  late  John  Colly,  Esq.,  of  Ffynnone,  in  the 
county  of  Pembroke,  deceased,  and  that  the  md  farm  and 
hereditaments  so  purchased  by  the  said  John  Bees  were 
now  in  the  possession  of  the  plaintiff,  or  his  under-tenants 
or  assigns. 

Mr.  Wigram  and  Mr.  Rasch,  for  the  plaintiff,  contended, 
that  the  plaintiff  was  entitled  to  have  a  sum  of  stock  pur- 
chased, as  prayed  by  the  bill,  on  the  principle  that  the  Court 
vnll  put  a  cestui  qne  trust  against  whom  a  breach  of  trust  has 
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been  committed^  in  the  same  podtion,  as  near  as  it  is  pos-  1847. 
sible,  as  if  there  had  been  no  breach  of  trust ;  and  in  case  of 
doubt  as  to  what  that  position  would  have  been  in  fact,  will 
^ve  him  the  option  of  saying  what  is  most  to  his  advan- 
tage. The  authorities  are  conflicting.  In  Hockley  v.  Ban- 
lock  (a),  Lord  Giffordy  Master  of  the  Rolls,  charged  de- 
faulting trustees  with  the  stock  which  the  trust-money 
would  have  purchased  at  the  option  of  the  cestui  que  trust 
In  Watts  V.  Girdlestone  (i),  and  Ames  v.  Parkinson  (c),  the 
present  Master  of  the  Rolls  followed  the  decision  in  Hock-- 
ley  V.  Bantoch. 

It  is  admitted,  however,  that,  in  Marsh  v.  Hunter  (rf),  Sir 
John  Leach  decided  otherwise ;  and  in  Shepherd  v.  Mouls  (e), 
the  Vice-Chancellor  Wigram  was  of  opinion,  that  default- 
ing trustees  were  answerable  only  for  the  trust-money 
with  interest,  agreeing  with  Marsh  v.  Huntery  and  dis- 
senting from  Hockley  v.  Bantock  and  fFatts  v.  Girdk- 
stone.  In  Aulds  v.  Anstruther(f)y  however,  the  same  ques- 
tion again  arose,  when  Shepherd  v.  Mauls  was  cited,  but 
the  Master  of  the  Rolls  adhered  to  his  former  decision. — 
They  also  cited  OBrien  v.  CfBrien  (y). 

Mr.  Bussell  and  Mr.  Stinton^  for  the  defendant,  sub- 
mitted to  pay  the  amount  of  the  purchase-money,  with 
interest  from  the  death  of  the  tenant  for  life,  and  were  pro- 
ceeding to  contend  that  he  was  not  liable  for  more ;  but 
they  were  stopped  by  the  Court. 

The  Vice-Chancbllor  : — 

I  have,  on  a  former  occasion,  in  a  case  similar  to  the  pre- 
sent, declined  to  decide  that  a  trustee  in  default  is  liable  to 
be  charged  with  the  amount  of  stock  which  might  have 
been  purchased  with  unappropriated  trust-monies. 

(a)  1  Ross.  141.  (e)  4  Hare,  600. 

(b)  6  Bea.  188.  (/)  At  the  Rolls,  March  8, 1847. 

(c)  7  Id.  379.  (g)  1  Mol.  633. 

(d)  6  Mad.  296. 
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In  the  present  case,  the  trust  is  not  to  invest  in  stock 
only,  but  on  real  security  or  stock,  and  the  defendant  must 
be  charged  with  the  amount  in  money  which  the  sales  pro- 
duced, with  interest  from  the  death  of  the  tenant  for  life ; 
the  trustee  preferring  that  course. 

Mr.  Russell  and  Mr.  Stinton  asked  for  an  inquiry  (founded 
on  the  allegations  in  the  answer)  before  the  Master,  whe- 
ther any  portion  of  the  proceeds  of  the  sale  had  been  re- 
ceived by  the  plaintiff's  father,  and  had  been  invested  in  the 
purchase  of  lands  which  had  devolved  on  the  plaintiff;  but 

The  Vice-Chancellor  declined  to  direct  any  reference 
on  the  subject,  considering  that  any  relief  in  respect  of 
such  a  transaction  should  form  the  subject  of  a  separate 
suit. 

In  proof  of  the  execution  of  the  deed  of  conveyance  by 
the  trustee,  and  his  signature  to  the  receipt  for  the  purchase- 
money  thereon  indorsed,  the  deposition  in  the  cause  of  a 
witness  to  the  handwriting  of  the  signatures  of  the  defend- 
ant and  of  the  two  attesting  witnesses  to  the  execution  and 
receipt,  and  evidence  of  the  death  of  one  of  the  witnesses, 
and  that  the  surviving  witness  was  blind,  were  tendered. 

The  Vicb-Chancellor  declined  to  receive  the  docu- 
ments on  this  evidence,  without  the  examination  of  the 
blind  man  (a). 

The  defendant,  in  order  that  the  cause  should  not  stand 
over  to  complete  the  evidence,  admitted  that  the  deed 
had  come  out  of  the  proper  custody,  and  the  deed  was, 
upon  this  admission,  received  as  an  old  deed  requiring  no 
proof. 

(a)  See  Crank  v.  Frithy  2  Moo.  Paige^  1  Moo.  &  R.  258,  both  of 

&R.262;S.C.,9Car.&P.197;  which  were   cited  in  Crank  v. 

contra.  Wood  v.  Drury^  1  Lord  Frith, 
Raymond,  734;    and  Pedler  v. 
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1847. 

Anonymous.  June  i. 

iV  BELL  having  been  filed,  one  of  the  defendants  to  it, 
against  whom  no  relief  was  sought  by  the  bill,  had  been 
served  with  a  copy  of  the  bill  under  the  23rd  Order  of  the 
26th  of  August,  1841. 

The  bill  was  afterwards  amended,  but  no  copy  of  the 
bill,  as  amended,  was  served  on  that  defendant. 

A  decree  was  afterwards  obtained  in  the  suit. 

An  objection  to  drawing  up  the  decree  was  raised  in  the 
registrar's  office,  on  the  ground  that,  under  the  same  Order, 
it  was  incumbent  on  the  plaintiff  to  serve  a  copy  of  the 
amended  bill. 

Mr.  Wigram  now  asked  the  Court,  under  the  above  cir- 
cumstances, to  order  the  decree  to  be  drawn  up. 

The  Vice-Chancellor  declined  to  make  the  order  as 
asked.  His  Honor  said:  This  defendant  may  not  have 
wished  to  answer  the  original  bill,  and  might  have  desired 
to  answer  the  bill  in  its  amended  form;  he  should  have 
had  an  opportunity  to  do  so. 


Duke  of  Beaufort  v.  Phillips.  June  3. 

vJn  the  11th  of  November,  1840,  the  plaintiffs  filed  their  Decree  for  spe- 

original  bill  against  Richard  Mansel  Phillips,  for  a  specific  ance,  withre". 

performance  of  a  contract  entered  into  in  the  year  1837  by  |3[]2^tJ^J^^. 

R.  M.  PhiUips,  for  the  purchase,  by  him,  of  certain  free-  pute  interest 

...  and  tax  006t8» 

hold  property  for  £225.  a^  ordering 

On  March  3rd,  1843,  the  cause  came  on,  and  a  decree  pay  purchaic- 

was  pronounced,  whereby  it  was  ordered  that  the  contract  ™o°«y  and  in- 

,  .       .  .  tcrest  and  costs 

should  be  specifically  performed  and  carried  into  execution  when  ascer- 

by  the  defendant ;  and  the  defendant,  by  his  counsel,  ao-  tooonititDtea' 

VOL.1.  Y  D.  Q.8.  Jnd««»«tdebt. 
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1847. 

Duke  or 
Bbaufort 

V. 

Phillips. 


cepting  the  title,  it  was  referred  to  the  Master  in  rotation 
to  compute  interest  at  the  rate  of  £5  per  cent  per  annum 
on  the  said  sum  of  20221  10^.,  from  the  26th  day  of  Sep- 
tember, 1838.  And  it  was  ordered  that  the  said  defendant 
should  abide  by  the  first  of  the  conditions  of  the  said  sale, 
as  to  executing  a  counterpart  of  the  conveyance  of  the  said 
hereditaments  and  premises ;  and  upon  plaintiffii  executing 
and  delivering  to  the  defendant,  at  the  expense  of  the  de- 
fendant, according  to  the  said  contract  and  conditions  of 
sale,  a  proper  conveyance  of  the  said  hereditaments  and 
premises  comprised  in  the  said  lot  No.  58  in  the  pleadings 
mentioned,  such  conveyance  to  be  settled  by  the  Master  in 
case  the  parties  differed,  it  was  ordered  that  the  defendant 
should  pay  to  the  plaintiffs  what  should  be  found  due  to  the 
plaintiffs  on  the  account  hereinbefore  directed  and  executed, 
and  deliver  to  the  plaintiffs  a  counterpart  of  the  said  con- 
veyance, according  to  the  terms  in  the  first  of  such  conditions 
mentioned.  And  it  was  ordered  that  it  should  be  referred 
to  the  taxing  Master  in  rotation  to  tax  the  plaintiffs  their 
costs  of  the  said  suit  up  to  the  time  of  the  said  decree,  and 
certify  the  amount  thereof;  and  that  such  costs,  when 
taxed,  should  be  paid  by  the  defendant  to  the  plaintiffs. 

Some  difference  arose  between  the  parties  with  respect  to 
the  conveyance,  and,  in  September,  1844,  before  the  con- 
veyance was  settled,  and  before  any  proceedings  were  had 
in  the  Master's  office,  and  before  any  part  of  the  purchase- 
money,  interest,  or  costs  had  been  paid  to  the  plaintiffs, 
Richard  Mansel  Phillips  died  intestate,  and  letters  of  ad- 
ministration of  his  estate  and  effects  were  granted  to  hb 
widow,  one  of  the  defendants. 

The  plaintiffs  then  filed  a  bill  of  revivor  and  supplement 
against  the  administratrix  and  heir-at-law  of  the  original  de- 
fendant, praying,  among  other  things,  that  if  it  should  appear 
by  the  admission  of  the  defendants  or  otherwise,  that  there 
were  no  personal  assets  of  the  intestate  applicable  for  the 
performance  of  the  original  decree,  and  the  administratrix 
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should  not  elect  to  take  the  property,  paying  and  perform- 
ing what,  according  to  the  original  decree,  ought  to  be  paid 
and  performed,  then  that  it  might  be  declared  that  the 
plaintiffs  had  a  lien  on  the  premises  for  the  amount  of  the 
purchase-money,  interest,  and  costs,  and  that  the  said  here- 
ditaments and  premises  might  be  resold  under  the  direction 
of  the  Court)  and  that  all  proper  parties  might  conciu* 
therein,  and  might  concur  in  all  proper  conveyances  and 
assurances  of  the  said  hereditaments  and  premises;  and 
that  the  money  produced  by  such  resale  as  aforesaid,  might 
be  applied,  first,  towards  satisfaction  of  the  said  sum  of 
202/.  IO5.,  and  interest  and  costs  so  due  to  the  plaintiffs  as 
aforesaid ;  and  also  in  payment  of  their  costs  of  the  supple- 
mental suit,  and  the  expenses  incident  to  such  resale  as 
aforesaid ;  and  that  the  surplus  (if  any)  of  the  said  purchase- 
money  might  be  paid  to  the  administratrix,  and  that  the 
plaintiffs  might  be  declared  entitled  to  stand  as  specialty 
creditors  of  the  intestate,  under  the  original  decree  for  the 
deficiency  (if  any). 


1847. 

Duke  or 
Beaufort 

V, 

Pbillifs. 


Mr.  fV.  M.  James  appeared  for  the  plaintiffs. 

Mr.  Raschy  for  the  defendants. — The  contract  was  only 
under  hand,  and  could  not  of  itself  constitute  a  specialty 
debt.  The  decree  against  the  original  defendant  was  not 
final,  and  therefore  gave  no  title  to  precedence :  Williams 
on  Executors^  805.  In  Smith  v.  Eyles  (a),  the  Lord  Chan- 
cellor said — "  It  is  allowed  that  if  a  decree  is  obtained 
against  a  testator  or  his  executor  quod  computet^  it  can  be 
by  no  means  put  upon  an  equality  with  a  judgment  con- 
fessed after  such  decree.  A  decree  qtu)d  computet  always 
concludes  in  the  same  manner,  and  yet  does  not  vary  at  all 
as  to  the  executor ;  for  before  a  final  decree  the  executor 
may  confess  a  judgment,  and  does  not  at  all  alter  the  nature 


(a)  2  Atk.  385. 
y2 
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1847.  of  the  demand^  notwithstanding  the  words  are  inserted  in 
DuKK  OF  *^®  decree  *  that  each  party  do  pay,'  for  these  words  are 
Beaufort  Qijy  ^  direction  to  the  Master  to  insert  what  shall  appear 
Phillips,  to  be  due  upon  the  balance  to  either  party,  and  when  the 
order  is  made  absolute,  the  money  is  to  be  paid  to  the  person 
reported  to  be  entitled."  These  observations  apply  to  the 
order  here,  since  it  is  not  final,  and  does  not  direct  the  pay- 
ment of  any  specific  sum  of  money.  The  only  question  is, 
whether  the  1  &  2  Vict  c.  110,  s.  18,  giving  to  decrees  and 
orders  in  equity  the  effect  of  judgments,  has  made  any  dif- 
ference ;  for,  independently  of  the  statute,  the  case  is  settled 
by  the  authority  of  Rome  v.  Young  (a),  where  the  plaintiff 
was  only  declared  to  be  a  simple-contract  creditor,  under 
circumstances  exactly  similar  to  those  of  the  present  case. 
Now,  the  13  th  section  of  the  1  &  2  Vict  c  110,  provides, 
"  that  as  regards  purchasers,  mortgagees,  or  creditors  who 
shall  have  become  such  before  the  time  appointed  for  the 
commencement  of  this  act,  s\ich  judgment  shall  not  affect 
lands,  tenements,  or  hereditaments,  otherwise  than  as  the 
same  would  have  been  affected  by  such  judgment  if  this  act 
had  not  passed."  And  the  time  at  which  the  act  came  into 
operation  was  October  Ist,  1838.  It  does  not,  therefore, 
seem  to  affect  the  present  case,  in  which  the  purchaser  be- 
came such  in  1837,  and  the  account  directed  commenced  in 
September,  1838.  But,  even  if  the  act  could  apply  in  point 
of  time,  its  provisions  are  not  applicable  to  such  a  case,  for 
the  19th  section  provides  that  real  estate  shall  not  be  affected 
by  a  decree  otherwise  than  it  was  before  the  act,  unless 
certain  particulars  are  registered,  and  among  them  the 
amount  of  the  monies  ordered  to  be  paid.  This  objection 
was  held  by  the  Court  of  Queen's  Bench  in  Jones  v.  Wil- 
Kams  (b)  to  be  conclusive  against  issuing  an  execution  under 
the  act  for  money  payable  under  an  agreement  of  reference, 
which  was  made  a  rule  of  Court :  and  Lord  Denman  said — 

(a)  4  Y.  &  C.  Ex.  204.  {h)  11  Ad.  &  E.  176. 
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"  The  diflSculty  that  presents  itself  is,  that  there  is  no  de-         1847. 
finite  sum  of  money  expressed  to  be  payable  by  the  rule       DukTof 
itself.      These  rules  are  to  have  the  effect  of  judgments      Beaufort 
which  are  to  charge  the  land,  and,  therefore,  the  sum  to  be      Phillips. 
so  charged  ought  to  be  distinctly  stated  in  the  document 
which  so  charges  the  land,  so  that  purchasers  or  creditors 
may  know  what  it  is.     Judgments  are  to  bind  the  land  from 
the  time  directed  by  law.      But,  when  rules  like  this  are 
made,  they  also  ought  to  bind  the  land  at  the  time  they  are 
entered ;  but,  at  that  time,  there  is  nothing  to  inform  any- 
body of  the  charge ;  the  amount  may  not  be  ascertained  for 
a  year  afterwards."    The  forms  of  the  writs  of  execution  in 
Chancery  under  the  act,  all  contemplate  the  case  of  a  de- 
finite sum  having  been  directed  to  be  paid  by  the  orders  on 
which  they  are  to  be  founded. 

The  Vice-Chancellor  said  that  the  decree  in  this  case 
was  of  a  higher  nature  than  a  mere  judgment  or  decree  quod 
computet  It  was  substantially  an  order  to  pay  a  definite 
sum  and  a  final  adjudication.  It  must  be  placed  on  the 
footing  of  a  judgment,  and  the  plaintifi*  must  rank  as  a 
creditor  accordingly  for  what  should  remain  due  after  the 
proceeds  of  the  estate  were  exhausted,  for  principal  and 
interest,  and  for  the  costs  incidental  to  making  the  lien  on 
the  property  available,  as  in  the  case  of  a  mortgage. 
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June  2.  SWAFFIELD  V,  OrTON. 

A  testator,  X  HIS  was  a  suit  instituted  by  a  married  woman  entitled 

after  beqaeath- 

ing  to  his  to  separate  estate  under  a  settlement  of  property,  to  which 

Tiidow)  an  Ml-  ^^  was  entitled  under  the  will  of  her  grandfather,  dated 

°"*^'*hi*^^"  November  7th,   1814,  whereby  he  gave  and  bequeathed 

trustees  to  set  unto  his  daughter  Eliza  Orton,  widow,  (the  mother  of  the 

c^nt  sum  of  plaintiff),  and  her  assigns,  for  her  life,  an  annuity  of  £500 

thTgr^ring''^'^  clear  of  and  from  property-tax,  legacy-duty,  and  all  other 

payments,  be-  taxes,  assessments,  outgoings,  and  deductions ;  and  the  said 

siduaryper-  tcstator  desired  that  a  sufficient  sum  in  Bank  Three  per 

and  to  be  Cent.  Consolidated  Annuities  should  be  set  apart  and  appro- 

between*hi8*^**^  priated  in  exoneration  of  the  rest  of  his  estate,  to  answer  and 

grandson  and  satisfy  the  saidannuity,  with  the  property-tax  and  legacy-duty 

granddaughter  ,  /i    i 

(by  name)  as  payable  in  respect  of  the  same,  and  all  other  taxes,  assess- 
co^Miont  but  nients,  outgoings,  and  deductions  that  should  be  incidental 
d^  ^  f  th^°  thereto,  and  chargeable  thereon ;  and,  after  bequeathing  cer- 
granddaughter,  tain  Other  legacies,  he  gave  and  devised  all  the  rest  and  resi- 
one  and  un-  duc  of  his  real  and  copyhold  estate  whatsoever  unto  and  to 
Ufetimeonhe^  ^^^  ^^  of  his  grandchildren,  namely,  John  Swaffield  Orton 
*^"^*H°?*  ^  ^u  (^  defendant)  and  the  plaintiff,  equally  between  them  as 

case  01  toe  deatn 

of  the  grandson  tenants  in  common,  and  their  respective  heirs  and  assigns ; 
of  the  grand-  also  he  gavc  and  bequeathed  all  the  rest  and  residue  of  his 
twenty!one?he^  nionies,  securities  for  money,  chattels,  effects,  and  personal 
bequeathed  the   estate  whatsoever,  unto  and  equallv  to  be  divided  between 

whole  to  the  ^  . 

survivor;  and,    the  said  J.  S.  Ortou  and  the  plaintiff  as  tenants  in  com- 

after  directing 
payment, 

during  the  minority  of  the  grandchildren,  for  their  maintenance,  the  testator  directed  that  the 
clear  surplus  of  the  income  of  his  residuary  estate  should  accumulate  in  the  handb  of  his  execu- 
tors, and  be  added  to  the  principal  of  the  share  of  his  grandchildren  in  the  residue,  and  directed 
that  his  grandchildren  respectively  should  not  be  entitled  to  receive  his  or  her  share,  or  the  accu- 
mulations, until  after  the  death  of  their  mother  (the  annuitant).  The  granddaughter  married 
under  age,  and  articles  were  executed  on  her  marriage,  whereby  it  was  agreed,  when  she  became 
entitled  to  the  absolute  and  immediate  possession  of  any  part  of  the  residuary  estate,  the  same 
and  all  accumulations  should  be  settled  on  certain  trusts  for  the  separate  use  of  the  wife  for  life, 
with  subsequent  trusts  for  the  husband  and  children,  and  a  proviso  referring  to  and  dependent 
on  the  trust  for  accumulation  in  the  will.  On  a  bill  filed  by  the  granddaughter,  during  her 
mother's  lifetime,  for  a  transfer  of  the  fund : — Heldj  that  the  direction  to  accumulate  in  the 
will  was  precarious  and  ineffectual,  and  was  not  rendered  otherwise  by  the  settlement,  and 
that  the  granddaughter's  moiety  became  capital  at  her  marriage,  and  that  the  accumulations 
since  that  period  belonged  to  her  for  her  separate  use. 
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mon ;  but  in  case  of  the  death  of  the  said  J.  S.  Orton  before         1847. 
liis  attainment  of  the  age  of  twenty-one  years  in  the  life-     s  affi 
time  of  the  plaintiff,  or  in  case  of  the  death  of  the  plaintiff  «'• 

before  her  attainment  of  the  like  age  or  marriage  in  the 
lifetime  of  J.  S.  Orton,  then  the  testator  gave  and  be- 
queathed the  whole  of  his  said  residuary  personal  estate  unto 
the  survivor  of  his  said  grandchildren,  his  or  her  executors 
and  administrators ;  and  he  directed  his  executors  therein- 
afler  named  to  pay  out  of  the  interest,  dividends,  and 
income  of  the  share  of  the  plaintiff  of  and  in  his  residuary 
personal  estate,  the  sum  of  £100  yearly  in  the  manner  and 
for  the  purpose  therein  mentioned,  during  her  minority,  or 
until  her  marriage,  before  her  attaining  the  age  of  twenty- 
one  years ;  and  he  thereby  made  a  similar  provision  of  £200 
a  year  for  the  said  J.  S.  Orton  during  his  minority ;  and 
the  testator  directed  that  the  clear  surplus  of  the  interest, 
dividends,  and  income  of  his  residuary  personal  estate 
should  from  time  to  time  accumulate  in  the  hands  of  his 
executors  thereinailer  named,  and  be  added  to  the  principal 
of  the  share  of  his  said  grandchildren  respectively  therein, 
and  laid  out  in  the  Government  stocks  or  funds,  or  on  real 
securities  at  interest,  until  the  principal  monies  of  his  said 
residuary  personal  estate  should  become  due  and  payable; 
and  he  directed  that  his  said  grandchildren,  or  either  of 
them,  should  not  be  entitled  to  receive  his  or  her  share  of 
and  in  his  said  residuary  personal  estate^  and  the  accumula- 
tions thereon,  until  afler  their  mother's  decease. 

The  personal  property  of  the  testator  consisted,  at  the 
time  of  his  death,  among  other  things,  of  £45,000  Consols, 
and  £28,000  New  4  per  Cents. 

In  August,  1826,  the  executors  began  to  accumulate  the 
surplus  income  of  the  residuary  estate,  after  providing  for 
the  annuities  given  by  the  will  to  the  testator's  daughter 
and  the  maintenance  of  the  graudchildren,  and  they  con- 
tinued to  make  such  investments,  without  any  division  of  the 
funds,  until  1831,  when  the  grandson  attained  his  majority. 

On  October   19th,   1826,  the  plaintiff,  who  was  then 
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under  the  age  of   twenty-one  years,   intermarried  with 
SwAFFiELD     ilobert  Hassall  Swaffield  (a  defendant);  and,  in  contempla- 
^  ^'  tion  of  such  marria£:e,  an  indenture  dated  the  18th  of  Oo- 

tober,  1826,  was  executed;  whereby,  after  reciting  the 
will,  it  was  expressed  to  be  agreed,  and  the  plaintifl^  so  far 
as  she  could  or  might,  did  direct,  assent,  and  agree,  and  the 
sud  defendant  R.  H.  Swaffield  did  covenant  with  the  trus- 
tees, that,  in  case  the  then  intended  marriage  should  take 
effect,  the  said  R.  H.  Swaffield,  and  the  plaintiff  respectively, 
and  their  respective  heirs,  executors,  and  administrators, 
should  and  would  at  any  time  or  times  afler  the  plaintiff,  her 
heirs,  executors,  or  administrators,  should  have  become  en- 
titled to  the  absolute  and  immediate  possession  and  enjoy- 
ment of  all  or  any  part  or  parts  of  the  several  messuages, 
lands,  and  hereditaments  under  or  by  virtue  of  the  said 
will  of  the  said  J.  Swaffield,  deceased,  upon  the  request  of 
the  trustees  or  trustee  for  the  time  being  of  the  settlement, 
execute  such  deeds  as  should  be  necessary  or  proper  for  set- 
tling and  assuring  (among  other  things)  all  such  sum  and 
sums  of  money  and  personal  estate  and  effects  whatsoever 
to  which  the  plaintiff,  her  executors  or  administrators,  then 
was,  or  should  or  might  thereafter,  or,  if  that  settiement 
had  not  been  made,  would  or  might  have  become  entitled 
to,  or  interested  under,  or  by  virtue  of  the  said  will  of  the 
said  J.  Swaffield,  deceased,  and  all  and  every  the  stocks, 
funds,  and  securities,  or  fund  and  security  upon  which  the 
same,  or  any  part  thereof,  then  was  or  thereafter  should  or 
might  be  placed  out  or  invested,  and  all  manner  of  divi- 
dends, interest,  and  annual  and  other  proceeds,  and  other 
produce  of  the  same,  and  all  accumulations  thereof,  to  the 
trustees  or  trustee  of  the  settlement,  on  trust  to  pay  the  divi- 
dends to  the  plaintiff  for  her  life  for  her  separate  use,  without 
power  of  anticipation ;  and  in  the  event  of  and  after  the  death 
of  the  defendant  R.  H.  Swaffield  in  the  lifetime  of  the  plain- 
tiff, upon  trust  to  permit  the  plaintiff  or  her  assigns  to 
receive  and  take  the  rents,  interest,  dividends,  and  annual 
proceeds  to  and  for  her  and  their  own  absolute  use  for  the 
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then  remainder  of  her  natural  life;  and  in  the  event  of  and         1847. 
from  and  after  the  decease  of  the  plaintiff  in  the  lifetime  of    swaffibld 
the  said  defendant  R.  H.  Swaffield,  upon  trust  by  and  out  ^- 

of  the  interest,  dividends,  and  proceeds  of  the  said  trust- 
monies,  to  raise  and  pay  unto  the  said  defendant  K.  H.  Swaf- 
field  and  his  assigns  thenceforth  after  death  of  the  plaintiff, 
for  the  term  of  his  natural  life,  one  annuity  or  clear  yearly 
sum  of  £800,  and,  subject  thereto,  to  hold  the  same  in 
trust  for  the  children  of  the  marriage,  as  the  plaintiff  should 
appoint ;  and,  subject  to  such  appointment,  to  stand  seised 
and  possessed  of  the  trust-estates,  monies,  and  premises, 
subject  to  the  payment  of  the  annuity  of  £800,  or  such 
other  sum,  to  the  said  defendant  R.  H.  Swaffield  as  afore- 
said, upon  trust  for  the  child,  if  but  one,  or,  if  more  than 
one,  all  and  every  other  children  of  the  plaintiff,  either  by 
the  defendant  R.  H.  Swaffield,  or  by  any  other  husband  or 
husbands,  lawfully  to  be  begotten,  equally  to  be  divided 
between  them,  if  more  than  one,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint-tenants,  and  for  his 
and  their  heirs,  executors,  administrators,  and  assigns  re- 
spectively ;  and  the  settlement  contained  a  proviso  that,  in 
case  the  plaintiff  should  die  without  leaving  any  child  or 
children  in  the  lifetime  of  her  husband,  and  before  the 
trust-monies  thereby  settled  or  agreed  to  be  settled  should 
become  sufficient  to  produce  an  income  ftilly  equal  to 
satisfy  the  said  annuity  of  £800,  after  providing  for  the 
payment  of  a  sum  of  £10,000  to  J.  S.  Orton,  in  pursuance 
of  a  trust  or  limitation  thereinafter  contained  (and  which 
said  sum  of  £10,000  was  to  be  a  prior  charge  and  have  pre- 
ference to  the  annuity),  then  the  annuity  was  to  be  reduced 
and  abated  from  time  to  time,  according  to  the  amount 
for  the  time  being  of  the  interest,  dividends,  and  proceeds, 
after  payment  of  the  said  sum  of  £10,000  to  J.  S.  Orton, 
whatever  the  same  might  be,  and  such  amount  was  to  be 
the  proper  sum  to  be  paid  to  the  said  R.  H.  Swaffield,  in 
lieu  of  the  annuity  of  £800,  until  the  trust-funds  should 
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1847.        become  adequate  to  pay  and  satisfy  the  whole  of  the  same 

SwItfibls     annuity,   without  any  claim  thereafter,  in  case  the  said 

^*  interest,  dividends,  and  proceeds  should  be  increased,  to 

recover  or  receive  the  amount  of  any  former  abatement  of 

the  annuity. 

On  the  occasion  of  the  settlement  of  1826  being  pre- 
pared, an  opinion  was  taken  as  to  the  vaUdity  of  the  trust 
to  accumulate  the  income  of  the  residuary  estate.  The 
opinion  was  that  the  trust  for  the  accumulation  was  good 
at  least  for  the  term  of  twenty-one  years  Arom  the  testator^s 
death,  if  not  wholly,  as  would  be  the  case  if  Mrs.  Orton 
came  within  the  meaning  of  the  words  in  the  exception  of 
the  Thellusson  Act  (39  &  40  Geo.  3,  c.  98,  s.  2),  "  of  any 
person  taking  an  interest  under  the  devise." 

In  1831,  on  the  occasion  of  Mr.  J.  S.  Orton  attaining 
his  majority,  a  case  was  submitted  on  his  behalf,  as  to  the 
validity  of  the  accumulation  clause,  to  Mr.  Pepys,  (the 
present  Lord  Chancellor),  whose  opinion  was  to  the  effect, 
that,  if  the  benefit  of  survivorship  between  the  grandchildren 
referred  to  the  possible  event  .of  one  of  them  not  living  to 
attain  twenty-one,  so  that  it  would  cease  to  have  any  opera- 
tion upon  the  sons  attaining  twenty-one,  the  executors  would 
be  justified  in  paying  to  the  son  at  twenty-one,  and  to  the 
trustees  of  the  granddaughter,  their  respective  shares  of 
the  residue  of  the  testator^s  property,  there  being,  as  it  ap- 
peared, no  other  person  interested  in  such  shares ;  that  it 
was,  therefore,  a  case  in  which  a  testator  had  attempted  to 
postpone  the  period  of  the  legatee's  enjoyment  of  the  legacy 
without  any  gift  over,  in  which  case  the  legatee  is  entitled 
to  possession  before  the  time  arrives ;  but  that,  if  the  sur- 
vivorship applied  to  either  grandchild  dying  before  the 
mother,  the  executors  could  not  do  as  they  were  requested, 
because  the  granddaughter  was  not  competent  to  give  up 
the  chance  of  surviving  to  any  portion  of  her  brother's 
share. 

In  1832,  another  opinion  was  taken,  on  the  part  of  the  ex- 
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ecutors,  as  to  the  validity  of  the  trust  for  accumulation^  and         1847* 
as  to  the  course  which  the  executors  should  pursue^  pressed     swaffi 
as  they  were  then  by  the  residuary  legatees  to  transfer  the  ^' 

fund.  The  opinion  was^  that  the  direction  to  accumulate  was 
valid  during  the  joint  continuance  of  Mrs.  Orton's  life,  and  of 
the  period  of  twenty-one  years  from  the  testator's  death ;  but 
that  if  Mrs.  Orton  should  survive  the  period  of  twenty-one 
years,  the  direction  to  accumulate  would  be  void  during  the 
remwider  of  her  life ;  that  a  court  of  equity  would  not  at 
that  time  direct  a  transfer  of  the  trust-ftmds  to  be  made  to 
the  grandchildren ;  that  it  was  the  duty  of  the  executors,  so 
far  as  the  trusts  of  the  will  were  consistent  with  law,  to  carry 
them  into  execution,  according  to  the  intention  of  the  testa- 
tor, and  that  the  executors  could  not  properly  and  safely 
consent  to  an  immediate  division  of  the  trust-funds ;  that, 
besides  the  objection  of  such  a  division  being  contrary  to 
the  express  directions  of  the  will,  the  children  of  Mrs. 
Swaffield  (then  Orton)  would  have  a  direct  interest  to  insist 
on  the  accumulation  of  her  share  being  continued  as  long 
as  the  law  would  permit. 

The  trustees  continued  to  accumulate  the  surplus  in- 
come of  the  personal  estate,  except  that,  on  the  imposi- 
tion of  the  income-tax  in  1842,  they  deducted,  in  equal 
moieties,  from  the  income  of  the  shares  of  the  grandchil- 
dren, the  sum  necessary  to  discharge  the  tax  on  the 
annuity. 

On  the  17th  May,  1846,  the  period  of  twenty-one  years 
from  the  death  of  the  testator  expired.  Mr.  Orton  imme- 
diately made  application  for  a  transfer  of  his  share  of  the 
residuary  estate;  and  Mr.  and  Mrs.  Swaffield  expressed 
their  desire  that  her  share  should  be  transferred  to  the 
trustees  of  their  marriage  settlement ;  and  on  their  desiring 
the  indemnity  of  the  Court,  the  present  suit  was  instituted 
by  Mrs.  Swaffield  by  a  next  friend. 

Mr.  J,   V.  Prior,  for  the  plaintiffs,  contended  that  the 


V. 

Obton. 
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1847.         trust  for  accumulation  was  bad^  independently  of  the  Thel- 
SWAF7IELD     l^^^i^  -^<^9  which  he  submitted  had  no  application,  and  that 
this  was  established  by  Saunders  v.  Vavtier  (a)  and  Josselyn 
V.  Josselyn  (b), 

Mr.  Wigramy  Mr.  Teed^  and  Mr.  Rendally  for  the  trus- 
tees of  the  settlement,  cited  Curtis  v.  Lukin  (c),  Griffiths  v. 
Vere(d).  They  also  contended  that  whatever  might  be 
the  operation  of  the  will  alone,  the  settlement  turned  the 
accumulations  into  capital,  and  cited  Lewis  v.  Haddocks  (e). 

Sir  F.  SimpkinsoTiy  Mr.  Sandys,  and  Mr.  John  Baily,  ap- 
peared for  the  other  defendants. 

The  Vice-Chancellor: — 

The  property  in  question  in  this  cause  is  one  moiety  of 
the  residue  of  the  personal  estate  of  the  late  Mr.  John 
Swaffield,  which  is  given  by  his  will  in  such  a  manner 
as  to  vest  absolutely  in  his  two  grandchildren  as  tenants 
in  common  in  the  event  of  their  attaining  twenty-one, 
or,  as  regards  the  granddaughter,  marrying  during  her 
minority.  But  there  is  in  the  will  a  direction,  precarious 
in  its  nature  and  wholly  ineffectual,  that  during  the  life 
of  the  mother  of  the  grandchildren,  who  is  yet  living,  the 
income  of  their  shares  should  accumulate  in  the  hands  of 
the  executors.  The  granddaughter  married,  and  articles 
were  executed  previously  to  her  marriage,  whereby  it  was 
agreed  that  all  sums  of  money  and  personal  estate  to 
which  the  granddaughter  was  entitled  under  the  will,  and 
all  accumulations  thereof,  should  be  settled  in  a  given  man- 
ner. It  has  been  contended,  that  there  is  to  be  gathered 
from  this  settlement  a  manifestation  of  an  intention  that  the 
precarious  and  ineffectual  direction  in  the  will  to  which  I 

(a)  4  Bea.  115;  and  1  Cr.  &  (c)  6  Bea.  147. 

Ph.  240.  Id)  9  Ves.  127. 

{h)  9  Sim.  63.  \e)  17  Ves.  48. 
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have  alluded  should  be  treated  as  binding  and  effectual     I        1847. 
look  in  vain  through  the  settlement  to  find  any  such  mani-     swaffibld 
festation.     I  think  it  would  be  dangerous  to  impute  to  the       orton. 
parties,  from  such  language  as  this  settlement  contains,  any 
such  intention.     My  opinion  is,  that  the  settlement  should 
not  be  so  construed ;  and  if  it  be  not  so  construed,  I  must 
treat  the  clause  in  the  will  as  precarious  and  ineffectual, 
and  hold  that  all  accumulations  as  to  the  granddaughter's 
share  ceased  from  the  moment  of  the  marriage.     There 
must  be  a  declaration  that  all  the  income  arising  after  the 
marriage  from  the  plaintiff's  moiety,  as  it  stood  at  the  time 
of  the  marriage,  belongs  to  her  for  her  separate  use. 


Hewett  v.  Snare.  June  3. 

XvOBERT  SNARE,  the  testator  in  the  cause,  by  his  will,  A  testator  be- 
after  bequeathing  a  legacy  of  £50,  if  and  when  the  legatee  chattels  charged 
attjdned  the  age  of  21  years,  bequeathed  as  follows:— "I  ]^e^t*ofa^J^- 
bequeath  unto  my  dear  wife,  Jane  Snare,  all  my  household  niary  legacy 
furniture,  plate,  clothes,  linen,  china,  jewels,  trinkets,  printed  testator's  just 
books,  paintings,  and  prints  in  my  dwelling-house  in  Castle-  ^^  and  testa- 
street,  Beading,  and  all  my  shares  and  property  in  the  Read-  ™«°**nr  «- 
ing  Gas  Light  and  Beading  Insurance  Company,  and  also  bequeaths  other 
all  book  and  other  debts  owing  to  me  at  the  time  of  my  pecuniary  lega- 
decease,  for  her  own  absolute  use  and  benefit,  subject  to  and  n^^^d^y  ** 
charged  with  the  payment  of  the  said  legacy  of  £50  (if  it  ^^®"*  •"" 

jTMCiimf  tnaty  not— 

should  become  payable),  and  also  of  all  my  just  debts  and  withstanding 
funeral  and  testamentary  expenses."     The  will  then  pro-  g^craTnndis- 
ceeded  to  devise  and  bequeath  to  the  testator's  nephew,  his  S^**®^®^^! 
heirs,  executors,  and  administrators,  several  specified  free-  applicable, 
hold  and  leasehold  tenements,  and  '^  all  other"  the  testator's 
"  real  and  chattel-real  estate  whatsoever  and  wheresoever," 
upon  trust  to  pay  the  rents  and  profits  to  the  testator's  wi- 
dow for  her  life,  and  afler  her  decease  on  trust  to  sell  and 
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1847.  to  divide  the  proceeds  among  the  testator's  four  nephews 
Hbwstt  ^"^^  nieces  therein  named^  but  there  was  no  disposition  of 
^  ^-  the  sreneral  residue. 

Snabb.  ^ 

Mr.  Russell  and  Mr.  Randall^  for  the  plaintiffi. — As  the 
whole  personal  estate  is^  by  operation  of  law  and  without 
any  express  direction,  charged  with  the  testator's  debts  and 
funeral  and  testamentary  expenses,  the  charge  here  can  have 
no  meaning  except  it  be  construed  as  evidence  of  an  inten- 
tion that  the  widow  should  take  the  articles  specifically  be- 
queathed to  her,  subject  at  all  events  to  the  charge.  If  it 
be  construed  as  a  charge  only  in  the  event  of  the  general 
residue  being  insufficient,  the  words  will  be  inoperative. 
In  Choat  v.  Yeats  {a)  the  testatrix  gave  the  residue  of  her 
funded  property,  after  payment  of  her  just  debts,  legacies, 
funeral  and  testamentary  expenses,  to  the  plaintiff,  who 
contended,  as  the  defendant  will  here,  that  the  general  re- 
sidue must  be  first  applied,  but  the  Court  held  that  the  spe- 
cific bequest  of  the  funded  property  was  primarily  liable. 
So  in  Browne  v.  Groombridge  {h\  the  testator  bequeathed 
to  trustees  Exchequer  bills  and  other  specific  chattels,  upon 
trust  thereout,  in  the  first  place,  to  pay  a  pecuniary  legacy, 
and  then  to  pay  his  debts,  funeral  and  testamentary  ex- 
penses, and  afterwards  certain  legacies,  and  the  Yice-Chan- 
cellor  held  that  the  general  residue  was  exonerated.  [The 
Vice"  Chancellor. — In  both  those  cases  there  was  a  residuary 
bequest  In  the  present  case  the  words  of  this  will  will  not 
be  inoperative  if  they  are  construed  as  charing  the  pro- 
perty bequeathed  to  the  widow,  in  preference  to  the  other 
specific  legacies,  but  not  in  preference  to  the  undisposed-of 
residue.] 

Mr.   Teed  and  Mr.  Shapter^  for  the  widow,  referred  to 
Bootk  V.  Blundell{c). 

(a)  1  Jac  &  W.  102.        {b)  4  Madd.  495.        (c)  1  Mer.  198,  231. 
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Mr.  Russell,  in  reply.  1847. 

Hbwbtt 

The  Vice-Chancellor  was  of  opinion  that  there  was  ^' 

not  a  sufficient  indication  of  an  intention  to  exonerate  the 
residuary  estate. 


RiCKETTs  V.  Bell.  Jtt««  9, 11,  <^' 

JjY  an  indenture  of  lease,  dated  August  19th,  1807^  and  Lessees  of  way- 
made  between  Adam  Mansfelds  de  Cardonnel  Lawson,  of  lealTmnSi* 
the  one  part,  and  Matthew  Bell,  Robert  Bell,  Henry  Bell,  ^^^^^^P^^^^*^ 
Thomas  Robson,  and  John  Watson,  of  the  other  part,  Mr,  of  the  kmd 
Lawson  demised  unto  M.  Bell,  R.  Bell,  H.  Bell,  T.  Robson,  negotiation  for 
and  J.  Watson,  their  executors,  administrators,  and  assigns,  J^^hthrtraant 
full  and  free  liberty,  power  and  authority,  by  themselves,  ^^  ^^  ^^ 
their  agents,  servants  and  workmen,  at  all  times  thereafter,  will,  which 
during  the  term  of  years  thereby  granted,  to  enter  into  Ke'po"^* 
and  upon  all  or  any  of  the  several  pieces  of  copyhold  ground  ^  j^J5j,nd. 
therein  described,  and  then  and  there  to  sink  one  or  two  «»ce  ensued,  in 

.  •  ,  ,  .  ,  the  coarse  of 

pit  or  pits,  as  occasion  might  require,  for  the  purpose  of  which  the  te- 
mining  and  working  the  coals  in  the  township  of  Chirton ;  oSred  to  mnt 
and  to  make  and  erect  engines  and  machines,  and  all  other  *  °*^  I®***  *5 

°  ^    ^  ^         a  certam  rent, 

things  fit  and  proper  for  the  purpose  of  mining  and  working  which  offer  was 
the  said  colliery  or  coal  mines,  with  sufficient  and  convenient  lessees.    The 
heap-room  and  pit-room,  and  also  fuU  and  free  liberty  within  ^^^ 
the  limits  therein  mentioned  to  make,  fix,  lay,  and  place  clause  usual, 

.,  ,   ^      ifnotuniver- 

one  mam  waggon-way,  and  bye-way,  or  side-way,  and  to  sal,  in  the 

have  free  liberty  of  way-leave  and  passage,  for  conveying  ^^  neighbour- 
hood, giving 
the  lessees  the  option  of  determining  the  lease  on  notice.  The  correspondence  respecting  the 
new  lease  was  silent  as  to  the  insertion  of  such  a  clause,  but  one  of  the  earliest  letters  alluded  to 
the  proposed  lease  as  a  renewal  of  the  former : — Held,  Ist,  that  the  lessees  might  have  under- 
stood that  such  a  clause  was  intended  to  be  inserted  in  the  new  lease  without  putting  a  perverse 
or  absurd  construction  on  the  correspondence,  and  that,  whether  such  understanding  was  correct 
or  incorrect,  or  was  confined  or  not  confined  to  the  lessees,  they  ought  not  to  be  ordered  to 
accept  the  lease  without  such  a  clause ;  2ndly,  that  the  tenant  for  life  had  not,  under  the  will 
or  otherwise,  power  to  grant  such  a  lease,  and  that  the  reversioner,  though  able  to  fulfil  the 
agreement,  was  not  entitled  to  demand  a  specific  performance  of  it. 

Qnere,  whether,  in  executory  agreements,  there  is  a  presumption  in  fkvour  of  the  insertion 
in  Oie  executed  contract  of  all  such  stipnlationi  as  are  customanly  inserted  in  such  contracts  ? 
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towards  the  River  Tyne,  with  horses,  carts,  or  other  car- 
riages, all  coals,  cinders,  stone,  metals,  and  other  things 
which,  during  the  continuance  of  the  term  thereby  granted, 
should  be  won,  wrought,  or  gotten,  by  the  lessees  out  of 
and  from  such  pit  or  pits  so  to  be  sunk  witliin  the  limits 
aforesaid,  together  with  full  and  free  liberty  to  make,  lay, 
place,  and  fix,  and  use  such  branch  or  branches,  to  and 
from  the  said  pit  or  pits,  main  waggon-way  or  waggon-ways, 
as  should  be  necessary  or  convenient ;  and  to  build  and  make 
convenient  bridges,  mounts,  batteries  and  cuts,  in  or  upon 
the  said  pieces  or  parcels  of  ground,  for  the  purposes  afore- 
said ;  and  also  to  repair  and  amend  the  said  waggon-way, 
bye-way,  or  side-way,  branch  and  branches,  and  the 
said  bridges,  mounts,  batteries,  and  cuts,  respectively,  from 
time  to  time,  as  there  should  be  occasion;  and  also  to 
bring,  lay,  place,  and  fix  there  all  such  rails,  sleepers,  deals, 
timber,  iron,  stones^  gravel,  and  other  materials  and  things, 
as  should  be  needful  or  useful,  as  well  for  the  making, 
laying,  placing,  and  fixing,  as  for  the  amending  and  repair- 
ing of  the  main-way,  and  bye-way,  or  side-way,  branch  and 
branches  respectively,  from  time  to  time,  as  there  should.be 
occasion ;  and  also  to  make  drains,  trenches,  or  gutters, 
where  the  same  should  be  necessary,  for  draining  and  carry- 
ing away  the  water  from  the  said  pits,  ways,  and  branches, 
and  to  dig  out  and  use  the  ground,  earth,  and  stones,  within 
the  limits  aforesaid,  as  well  for  the  making,  amending,  and 
repairing  the  siiid  ways  and  branches,  from  time  to  time, 
during  the  term  of  years  thereby  granted,  as  for  the  making, 
amending,  and  repairing  the  said  mounts,  bridges,  batteries, 
and  cuts,  together  with  full  and  free  liberty  to  bring  and 
carry  along  the  said  main  waggon-way,  bye-way,  and 
branches,  or  any  of  them,  all  such  rails,  sleepers,  timber,  mat- 
ters, and  things  as  should  be  necessary  to  be  used  or  em- 
ployed in  and  about  the  making,  amending,  and  repairing 
the  said  ways  and  branches,  or  any  of  them,  or  in  and  about 
the  said  collieries  and  coal  mines,  for  the  convenient  using, 
managing,  and  enjoying  or  carrying  on  the  said  collieries^ 
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coal  mines,  ways,  and  branches  respectiyelj ;  and  also  to  do  1847. 
every  other  act  and  thing,  in  and  upon  the  said  pieces  or 
parcels  of  land,  which  might  be  necessary,  proper,  and  con- 
venient for  the  having,  using,  and  enjoying  the  said  pits, 
and  amending,  repairing,  and  altering  the  said  ways,  branches, 
bridges,  mounds,  batteries  and  cuts,  or  any  of  them,  subject 
to  the  restrictions  therein  mentioned  as  to  the  breadth  of 
such  ways  or  branches.  Together,  also,  with  full  and  free 
liberty  to  and  for  the  said  lessees  to  erect  such  hovels,  sheds, 
or  other  buildings  on  the  said  pieces  or  parcels  of  ground 
aforesaid  as  the  said  lessees  should  have  occasion  for,  or 
should  be  necessary  or  convenient  for  the  engines,  machines, 
stones,  implements,  and  materials  for  the  said  collieries. 
And  also,  the  like  power  to  build  on  the  said  pieces  of 
ground,  any  number  of  houses  they  might  think  proper,  not 
exceeding  eight.  To  have  and  to  hold  the  said  pits,  ways, 
and  all  and  singular  the  said  liberties,  powers,  privileges,  and 
premises  thereby  demised,  for  thirty-one  years  from  May 
12th  then  last,  at  the  yearly  rent  of  £200,  for  the  yearly 
quantity  of  1600  tons  of  coal,  intended  to  be  yearly  during 
the  said  term  thereby  granted,  won,  wrought,  and  carried 
away,  and  to  be  paid  whether  such  yearly  quantity  of  1600 
tons  should  be  wrought  and  carried  away  or  not ;  and  also 
such  further  additional  sum  or  sums  of  money,  as  and  for  sa- 
tisfaction for  the  damage  or  spoilof  ground  to  be  occasioned 
by  such  pit-room,  heap-room,  and  placing  and  fixing  such 
waggon-way,  bye-way,  side-way,  and  branches,  as  two  in- 
different persons,  or  their  umpire,  to  be  named  as  therein 
mentioned,  should  settle,  such  further  yearly  sums  or  sums 
to  be  paid  on  the  12  th  day  of  May  in  each  year,  after  the 
same  should  be  settled.  And  the  lessees  thereby  covenanted, 
among  other  things,  to  allow  Mr.  Lawson  yearly  to  take 
fifty  fothers  of  small  screened  coals,  without  paying  for  the 
same ;  and  also,  during  the  continuance  of  the  said  term  of 
thirty-one  years,  to  uphold,  maintain,  and  keep  in  good  re- 
pair all  such  dwelling-houses  as  should  from  time  to  time 

VOL.  I.  Z  D.  O.  8. 
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be  erected  by  the  lessees  on  the  said  demised  premises ;  and 
at  the  end  of  the  said  demise  peaceably  to  deliver  up  the 
same  ways  and  buildings,  and  also  to  remove  and  carry 
away  at  their  own  expense^  within  ox  calendar  months 
after  the  determination  of  the  said  term,  all  the  timber,  iron^ 
metal  and  deals,  used  about  the  said  ways,  engines,  and 
machines ;  and  if  thereunto  requested  by  Mr.  Lawson,  his 
heirs  or  assigns,  to  dig,  fill  up,  throw  down,  and  level  all 
the  pits,  heaps,  waggon- way,  bye-way,  or  side- way,  and  other 
way  or  ways,  and  all  the  cuts,  ditches,  and  trenches  whatso- 
ever, then  made,  formed,  or  laid  out,  by  virtue  of  the  lease, 
and  put  the  land  and  ground  in  a  good  ploughable  state  and 
condition ;  and  there  was  a  proviso,  that,  if  the  lessees,  their 
executors,  administrators  or  assigns,  should  at  any  time 
during  the  continuance  of  that  demise,  cease  and  decline 
working  and  carrying  on  the  said  collieries  and  coal  mines 
thereinbefore  mentioned,  and  should  be  minded  and  desirous 
that  the  said  term  of  thirty-one  years  thereby  granted 
should  cease,  and  of  such  their  mind  or  desire  should  ^ve 
twelve  calendar  months'  notice  in  writing  to  Mr.  Lawson, 
his  heirs  or  assigns,  then  and  on  such  case  happening,  and 
upon  such  notice  being  given  as  aforesaid,  the  said  term 
thereby  granted  should  cease  and  determine  at  the  end  and 
expiration  of  such  notice. 

By  another  lease,  dated  April  23rd,  1808,  and  made  be- 
tween the  same  parties,  Mr.  Lawson  demised  unto  the  same 
lessees,  their  executors,  administrators  and  assigns,  full  and 
free  liberty,  license,  power  and  authority,  at  their  own  ex- 
pense and  charges,  to  erect  and  build  upon  the  land  or 
ground  of  Mr.  Lawson  therein  described,  fifty  dwelling- 
houses,  of  brick  or  stone,  for  the  use  of  the  pitmen  and 
workmen  employed  or  to  be  employed  by  the  lessees,  in  such 
situation  and  of  such  dimensions  as  therein  mentioned;  and 
also  the  ground  and  soil  on  which  such  the  houses  might 
be  built,  together  with  all  ways  necessary  or  convenient  for 
the  houses,  for  the  term  of  thirty-one  years  thence  ensuing, 
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at  the  certain  yearly  rent  of  £40,  and  at  the  further  yearly  1847. 
rent  of  20«.  for  every  additional  house  that  should  be  built 
on  the  ground  over  and  above  the  number  of  forty ;  and  at 
the  further  yearly  rent  during  the  last  ten'years  of  the  term, 
of  £20  over  and  above  the  said  rent  of  £40 ;  and  at  a  fur- 
ther yearly  rent  therein  specified  during  the  last  ten  years 
for  houses  so  to  be  built  above  the  number  of  forty.  And 
the  lessees  covenanted  to  erect  during  the  continuance  of 
the  lease  at  least  forty  houses,  as  therein  mentioned,  and  to 
maintain  and  keep  the  same  in  repair.  But  this  indenture 
did  not  contain  any  proviso,  enabling  or  authorising  the 
lessees  to  determine  or  put  an  end  to  the  term  of  thirty-one 
years  thereby  granted. 

Mr.  Lawson,  who  was  seised  to  him  and  his  heirs  for 
ever,  according  to  the  custom  of  the  manor  of  Tynemouth, 
of  the  lands  over  which  the  way-leaves,  easements,  rights 
and  privileges  granted  by  the  above-mentioned  leases  of 
the  19th  August,  1807,  and  the  23rd  April,  1808,  were 
to  be  enjoyed,  made  his  will,  dated  May  22nd,  1819, 
having  previously  surrendered  all  his  copyhold  lands  and 
hereditaments  to  the  use  thereof,  and  thereby  gave  and 
devised  all  his  freehold  messuages,  lands,  and  other  here- 
ditaments in  Northumberland,  to  the  use  of  trustees,  upon 
certain  trusts  since  satisfied  or  determined,  and  subject 
thereto,  to  the  use  and  intent  that  the  testator's  wife,  since 
deceased,  might  receive  a  jointure  of  £500;  and  subject 
thereto,  to  the  use  of  the  testator^s  eldest  son,  Mansfeldt 
de  Cardonnel  Lawson,  for  life,  with  remainder  to  the 
use  of  trustees  and  their  heirs  during  his  life,  in  trust 
to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  testator's  second  son  for  life,  with  remainder 
to  the  same  trustees  and  their  heirs  during  the  life  of  the 
second  son,  in  trust  to  preserve  contingent  remainders; 
with  remainder  to  the  use  of  the  first  and  other  sons  of  the 
second  son  in  tail  general,  with  other  remainders  over.  The 
will  contained  a  clause,  in  the  usual  form,  empowering 

z2 


340  CJkfflS  n  CHASCBET. 

1S47.  tenantB  for  life  and  in  tail  in  poananon,  to  gnmt  leases 
of  the  frediold  estates  lespectiTelv,  for  any  tenn  not  ex- 
ceeding twenty-one  years,  so  as  that  there  were  resenred 
in  every  such  lease  the  best  or  most  improved  yearly  rent 
or  rents^  to  be  incident  to  the  immediate  rereraoo  of  the 
hereditaments  so  to  be  demised,  that  could  be  reasonaUy 
had  or  gotten  for  the  same,  without  taking  any  fine  or 
preminm ;  and  so  that  the  leasees  were  not  by  any  daose 
or  other  words  made  dispunishable  for  waste,  or  exempted 
from  ponishment  for  committii^  waste;  and  the  testator 
devised  all  his  copyhold  estates  unto  and  to  the  use  of  two 
trustees,  their  heirs  and  assigns,  upon,  to,  and  for  such 
trusts,  intents,  and  purposes,  and  subject  to  such  powers, 
provisoes,  and  declanitions  as  would  correspond  with,  or 
best  or  most  nearly  correspond  with,  the  uses,  trusts,  in- 
tents and  purposes,  powers  and  decLuutions  thereinbefore 
expressed  concerning  the  fee-simple  knds  thereby  devised. 

By  a  codicil  to  the  will,  dated  May  22nd,  1820,  the 
testator  gave  to  every  tenant  for  life  or  tenant  in  tail  in 
possesion  of  the  devised  estates,  under  the  limitations  con- 
tained in  his  will,  and  to  tlie  trustees  or  trustee  for  the 
time  being  of  his  will,  during  the  minority  of  any  such 
tenant  for  life  or  tenant  in  tail,  power  to  sink  and  work 
collieries  and  mines  on  the  devised  estates,  or  any  part 
thereof,  and  to  demide  such  collieries  and  mines  for  any 
term  not  exceeding  ninety-nine  years,  either  ¥rith  or  with- 
out taking  any  fine  or  premium  for  such  demise,  so  that 
every  such  demise  should  contain  such  stipulations  for 
working  the  same  collieries  and  mines  as  were  usual  in 
leases  of  collieries  in  the  southern  part  of  the  county  of 
Northumberland. 

The  testator  died  in  June,  1820,  and  his  eldest  son,  Mr. 
M.  de  Cardonnel  Lawson,  entered  into  possession  of  the 
copyhold  estates,  as  tenant  for  life.  In  1836,  when  the 
above-mentioned  leases  were  approaching  their  termination, 
n^otiations  took  place  between  Mr.  M.  de  C.  Lawson  and 
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his  agent  and  the  defendants  and  their  agent,  respecting         1847. 
the  grant  of  a  fresh  lease. 

These  negotiations  were  carried  on  by  letters,  one  of  the 
earliest  being]  written  to  Mr.  M.  de  Cardonnel  Lawson,  by 
the  agent  of  the  lessees,  in  the  following  terms : — 

"  Burden  Main  Colliery,  Sept.  8,  1836. 
"  Sir, — ^Your  lease  for  way-leave,  rents,  &c.  in  your 
estate  at  Chirton  will  expire  at  Martinmas,  1837.  We 
therefore  beg  to  intimate  that  we  are  willing  to  enter  into 
a  negotiation  for  a  renewal  of  the  same  for  a  limited  period, 
and  will  feel  obliged  by  your  answer  to  this  application  at 
your  earliest  convenience. 

^*  I  am,  &c.,  for  Self  and  Partners, 

"  MiCHL.  ROBSON." 

After  some  correspondence,  not  material  to  be  stated, 
the  agent  of  Mr.  Lawson  addressed  the  following  letter  to 
the  lessees'  agent: — 

"  Acton  House,  Jan.  9,  1838. 

"  Sir, — Mr.  Lawson  being  unable  to  write,  from  illness, 
has  requested  me  to  inform  you  that  he  has  not  altered  his 
mind  as  regards  the  sum  which  he  formerly  demanded, 
through  me,  for  way-leaves,  &c.  &c.  through  his  property 
at  Shields,  except  in  this,  that  he  is  ready  to  grant  a  lease 
for  fourteen  years,  provided  he  receives  £750  from  May, 
1838,  and  £800  from  May,  1839,  when  the  lease  of  the 
cottages  falls  in.  If  it  is  necessary  after  this  to  have  a 
meeting,  which  I  do  not  think  it  will  be,  I  can  meet  you 
in  Newcastle  on  Saturday  the  3rd  of  February. 

^^  Yours  obediently, 
"  M.  J.  Mills." 

To  this  letter  the  lessees'  agent  sent  the  following  an- 
swer, directed  to  Mr.  Lawson  himself: — 

«  Willington,  Jan.  19,  1838. 
"  Sir, — I  duly  received  Mr.  Mills'  letter  of  the  9th  inst., 
and  have  since  laid  it  before  the  owners  of  Burden  Main 
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1847*  Colliery,  who  have  desired  us  to  say  that,  though  they 
consider  the  terms  demanded  by  you  high,  for  way-leaves, 
pits,  and  houses  they  occupy  as  your  tenants  at  Chirton, 
&C.,  they  agree  to  accept  a  lease  from  you,  ibr  fourteen 
years  from  the  12th  of  May  next,  on  the  terms  you  pro- 
pose, namely,  £750  per  annum  from  the  12th  of  May, 
1838,  and  £800  per  annum  from  the  12th  of  May,  1839, 
deducting  the  sum  of  16L  13«.  4c?.  annually,  which  is  now 
paid  you  in  lieu  of  fire-coal  for  the  mansion-house.  As  the 
cause  for  the  payment  has  entirely  ceased,  the  owners  hope 
you  will  see  the  reasonableness  of  agreeing  to  this  request 
The  favour  of  your  answer  will  oblige,  &c. 

"  Geo.  Johnson.** 

Mr.  Lawson  replied  as  follows : — 

''  Acton  House,  Jan.  24,  1838. 
^*  Dear  Sir, — Illness  has  been  the  cause  of  my  not  an- 
swering yours  of  the  19th  sooner.  I  agree  to  grant  to  the 
owners  of  Burdon  Main  Colliery  a  lease  of  fourteen  years 
from  May  next,  for  the  way-leaves,  &c.  &c.  they  at  present 
occupy,  they  paying  £750  per  annum  from  May,  1838,  to 
May,  1839,  and  £800  for  the  remainder  of  the  lease,  with- 
out any  deduction  as  mentioned  in  your  letter. 

« I  remain,  dear  Su-,  yours,  &c., 

"  M.  DE  Cardonnel  Lawson.** 

To  this  the  lessees'  agent  returned  the  following  an- 
swer : — 

«  Willington,  Jan.  31,  1838. 

*^  Sir, — I  am  very  sorry  to  hear  of  your  continued  ill- 
ness. I  have  laid  your  letter  of  the  24th  instant  before 
the  lessees  of  the  Burdon  Main  Colliery,  and  am  directed 
to  inform  you  that  they  agree  to  accept  a  lease  from  you, 
for  fourteen  years,  for  the  houses,  way-leaves,  and  damaged 
ground  at  Chirton,  on  the  terms  contained  in  your  letter. 

"  I  am,  &C., 

"  M.  de  C.  Lawson,  Esq.  "  Geo.  Johnson." 
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Mr.  M.  de  C.  Lawson  died  without  issue^  and  the  second  1847. 
son  having  died,  his  son,  one  of  the  present  plaintiffs, 
became  tenant  in  tail  in  possession ;  and  in  a  suit  in  which 
he  was  plaintiff  a  receiver  was  appointed  of  the  rents  and 
profits  of  the  real  estates  of  the  testator,  A.  M.  de  C. 
Lawson. 

No  lease  was  ever  executed  to  the  defendants  pursuant  to 
the  agreement  entered  into  with  them  by  M.  de  C.  Law- 
son  ;  but  after  the  expiration  of  the  several  terms  granted, 
and  agreed  to  be  granted  by  the  original  lease,  they  con- 
tinued in  the  possession  of  the  premises  thereby  agreed  to 
be  demised  or  leased,  and  from  time  to  time  paid  the  rent 
to  the  trustees  and  the  receiver,  at  the  rate  of  £750  per 
annum,  from  the  12th  of  May,  1838,  to  the  12th  of  May, 
1839,  and  at  the  rate  of  £800  from  the  12th  of  May,  1839, 
as  provided  by  the  agreement  for  a  fresh  lease. 

On  April  29th,  1842,  the  defendants  served  upon  the  re- 
ceiver a  notice  of  their  intention  to  quit  and  deliver  up,  on 
the  13th  of  May,  1843,  the  possession  of  the  dwelling- 
houses,  lands,  way-leaves,  and  premises;  and  after  some 
further  steps,  the  trustees  and  the  parties  interested  under 
the  will  of  Mr.  A.  de  C.  Lawson  instituted  the  present  suit, 
to  have  the  agreement  for  a  fresh  lease  specifically  per- 
formed. Evidence  was  adduced  as  to  the  custom  of  in- 
serting in  leases  of  way-leaves  a  clause  similar  to  that  con- 
tsdned  in  the  original  lease,  giving  the  lessees  power  to 
determine  the  lease;  and  from  such  evidence  it  appeared 
that  such  custom  was  almost,  if  not  quite,  universal  in  the 
neighbourhood. 

Mr.  Russell  and  Mr.  Stevens^  for  the  plaintiffs,  cited 
Dowett  V.  Dew  (a)  and  Campbell  v.  Leach  (b). 

Mr.  Swanston  and  Mr.  Bates,  for  the  defendants. — There 
(a)  1  Y.  &  C.  C.  C.  345.  (6)  Ambl.  740. 
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Is  no  instance  in  which  a  contract  for  a  lease  entered 
into  with  a  tenant  for  life  having  a  power  of  leasing  has 
been  enforced  at  the  suit  of  the  remainder-man.  [The 
Vice- Chancellor. — It  has  been  enforced  against  him,  and 
is  not  the  principle  the  same?]  But  in  this  case  the 
tenant  for  life  had  no  power  to  fulfil  the  contract ;  a  grant 
of  a  way-leave,  with  heap-room,  and  liberty  to  commit 
waste,  being  clearly  beyond  the  leasing  power  in  the  will, 
or  the  power  of  Mr.  M.  de  C.  Lawson,  who  was  merely 
equitable  tenant  for  life,  and  not  in  possession.  Moreover, 
the  power  of  leasing  in  the  will  could  not  authorise  the 
grant  of  an  incorporeal  hereditament  such  as  a  way-leave ; 
for  how  could  the  best  or  any  rent  be  reserved  upon  such  a 
lease  ?  How  could  there  be  any  distress?  Co.  Litt.  47.  a. 
142.  a. ;  Bird  v.  Higginson  (a).  Such  a  lease  being,  there- 
fore, not  conformable  to  the  power,  would  have  been  void 
to  all  intents  and  purposes :  Bowes  v.  East  London  Water^ 
works  Company  {h).  Even  the  present  Mr.  Lawson  could 
not  grant  the  lease,  the  jointure-trusts  being  still  subsisting. 
But  if  he  could,  that  would  not  be  material,  since  the  con- 
tract must  be  considered  with  reference  to  the  title  of  the 
party  who  entered  into  it.  There  is  no  instance  in  which 
an  agreement  to  exercbe  a  i>ower  has  been  enforced,  where 
the  party  entering  into  the  agreement  had  not  the  power 
at  the  time. 

Mr.  Rmselly  in  reply. — The  rent  to  be  reserved  in  a  lease 
under  a  power  need  not  be  a  rent  for  which  there  can  be  a 
distress.     He  referred  to  dicta  in  Dayrell  v.  Hoare  (c). 

The  Vice-Chancellor  : — 

In  this  case  it  seems  to  me  doubtful  whether  the  time, 
the  lateness  of  the  period  at  which  the  suit  was  instituted, 
is  not  a  ground  of  objection  to  it,  if  it  is  not  otherwise 

(a)  6  Ad.  &  E.  824.  {h)  Jac.  324.  (c)  12  Ad.  &  E.  9G7. 
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unsustainable.  I  do  not  determine  that  point,  and  whe-  1847. 
ther  the  letters  of  8th  September,  1836,  and  27th  April, 
1837,  ought  to  be  considered  as  actually  part  of  the  agree- 
ment in  question  between  the  colliery  company  repre- 
sented by  the  defendants  and  the  deceased  tenant  for  life 
of  the  Chirton  estate,  I  leave  likewise  undecided.  Our 
law  also  may,  or  may  not,  agree  exactly  with  what  Meno- 
chius  lays  down  (L.  3,  PrsBs.  43),  when  he  says:  "  Cum 
ambigitur  quid  in  confecto  contractu  promissum  sity  prcBsump^ 
tio  sumitur  promissafuisse  ea  qu(B  solent  consuetudine  et  usu 
vel  loci  velpersofKB  adhiberi  in  contractibus,^  And,  again, — 
**  ZHcimus  notarium  prcesumi  rogatum  adhibere  clausulas  qu<B 
in  similibus  contraciibus  adhiberi  solent^  And  if  it  does, 
the  defendants  may,  or  may  not,  bring  their  case  within 
these  passages.  They,  however,  contend, — and,  upon  the 
pleadings  and  evidence,  (to  whatever  remarks  the  testimony 
of  Mr.  Johnson,  when  compared  with  the  pleadings,  may  be 
considered  fairly  open,  as  supporting,  or  not  supporting,  the 
defendants'  case),  it  is,  in  my  opinion,  for  every  purpose  of 
the  present  cause,  reasonable  to  infer — that  the  agreement 
(whether  composed,  or  not  composed,  in  part  of  the  two 
letters  that  I  have  specified,  or  either  of  them)  was  made  in 
the  belief  on  the  part  of  the  colliery  company, — witli  the 
understanding  on  their  part, — that,  as  the  way-leave  grant 
and  way-leave  agreement,  which,  before  and  in  1837,  they 
held  under  Mr.  Lawson,  were  determinable  by  them  upon 
a  twelvemonth's  notice,  so  the  grant  or  demise  for  which 
the  contract  in  question  was  made  was,  (so  far  at  least  as  the 
way-leaves  were  concerned,)  to  be  determinable  in  a  similar 
manner.  Whether  it  ought  to  be  considered  that  Mr. 
Lawson  participated  in  that  imderstanding,  or  had  that 
belief  also,  I  do  not  say  nor  intimate ;  nor  do  I  mean  to  say 
or  intimate  whether  the  construction  of  the  letters  (what- 
ever they  were)  which  composed  the  agreement  was  or  is  so. 
That  the  belief  or  understanding,  however,  which  I  thus  think 
it  reasonable  to  ascribe  to  the  colliery  company,  was  merely 
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1847.  perverse,  merely  absurd,  or  without  any  colour,  could  not  be 
for  any  useful  purpose  alleged*  But  it  is  my  opinion,  upon 
the  pleadings  and  evidence,  that,  whether  this  belief  or  un- 
derstanding was  correct  or  incorrect,  was  confined  or  was 
not  confined  to  the  company,  it  was  not  on  their  part  an 
absurd  or  a  perverse  belief  or  understanding,  or  one  with- 
out any  colour.  In  my  judgment,  fair  and  reasonable  men, 
in  the  circumstances  in  which  they  were  placed,  might, 
without  supine  ignorance,  without  gross  n^ligence,  have 
well  entertained  it,  whether  erroneously  or  not  erroneously. 
If  so,  and  if  (as  I  have  said  that  I  think)  they  ought,  for  the 
purposes  of  the  present  suit  to  be  taken  to  have  entertained 
it,  this  is  not  a  case  in  which  a  decree  for  specific  per- 
formance ought  to  be  made.  That  is  my  conclusion  upon 
a  ground,  however,  on  which  it  is,  perhaps,  not  neces- 
sary to  decide  the  cause ;  for,  as  it  appears  to  me,  there 
is  another  on  wliich  the  defence  is  sustainable.  The 
agreement  in  question,  considered,  perhaps,  with  reference 
to  its  subject,  but  considered  cert^nly  with  reference  to 
its  form,  (independently  of  the  question  whether  the  will 
postponed  the  period  at  which  the  power  of  leasing  the 
copyholds  should  commence  to  be  exerciseable  until  a  time 
that  had  not  arrived  when  the  agreement  was  made),  was,  in 
my  opinion,  one  ultra  vires  of  the  deceased  tenant  for  life ; 
I  think  that  it  was  one  authorised  neither  legally  nor 
equitably  by  any  legal  or  equitable  power  of  leasing  vested 
in  him ;  and,  looking  at  the  nature  of  the  title  to  the  Chir- 
ton  estate,  and  the  infancy  of  the  present  tenant  in  tail  (one 
of  the  plaintiffs),  notwithstanding  the  possession  and  enjoy- 
ment under  the  agreement,  which  must,  I  think,  be  taken 
to  have  been  for  some  years  had,  that  the  plaintiffs  are  for 
this  reason  (if  there  were  no  other)  precluded  from  the 
relief  that  they  ask. 

I  consider  it  right  to  dismiss  the  bill,  without  prejudice  to 
any  action  that  may  be  brought  against  the  defendants,  or 
any  of  them. 
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Justice  does  not,  I  think,  require,  in  a  case  such  as  this,         1847. 
that  they  should  have  the  whole  of  their  costs.     I  will,  at 
the  plaintiffs'  option,  give  the  defendants  their  costs  subse- 
quent to  the  replication  only  (to  be  taxed),  or  £50  for  costs, 
without  taxation. 

K  the  plaintiffs  elect  the  latter  alternative,  the  form 
should,  I  suppose,  be  to  order  them  to  pay  the  costs 
(generally),  not  exceeding  £50. 


BousFiELD  u.  Mould.  jim^  12. 

IVLK.  BACONf  on  behalf  of  the  plaintiff,  moved  for  leave  After  the  ex. 
to  withdraw  the  replication  to  the  answer  of  one  of  the  de-  witnesses  l^. 
fendants,  and  to  examine  that  defendant  as  a  witness,  and  *^[^ijj?  ^^\ 
also  for  leave  to  re-examine  a  witness  upon  the  same  inter-  &u  the  defend. 

ants,  leave 

rogatories  who  had  been  already  examined,  and  to  prove  cannot  be  given 
that  a  release  had  been  executed  by  this  witness.  The  point  Ihe'^piication, 
as  to  which  tte  re-examination  was  sought,  was  as  to  a  cer-  ^^  examine  a 

^  ^  defendant. 

tain  debt  having  been  vested  in  the  witness  at  the  time  of     A  witness 
his  bankruptcy.     Publication  had  passed.     The  suit  was  re-examined 
instituted  in  May,  1843,  which  was  before  the  passing  of  Ste^^tori^' 
Lord  Denman's  act,  6  &  7  Vict  c.  86.  f^^f  releasing 

his  interest. 

Mr.  RtAsseU  and  Mr.  Hitchcock^  in  opposition  to  the  mo- 
tion.— As  to  withdrawing  the  replication  for  the  purpose  of 
admitting  evidence,  it  cannot  be  done  after  publication  has 
passed.  And  as  to  the  re-examination  sought.  Lord  Eldon 
said,  in  Vattghan  v.  Worrall  (a),  ^*  When,  after  the  witness 
has  been  cross-examined  to  the  bone  on  the  last  question, 
it  appears  that  he  has  an  interest  in  the  suit,  the  judge  must 
say  that  no  attention  could  be  given  to  his  evidence ;  but 
whether  they  permit  a  release  to  be  given,  and  the  witness 

(a)  2  Swanst.  400. 
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1847.        to  be  asked  the  general  question — is  all  that  you  have  to  say 

B^^I^D     ^""^J  *rue  ?-or  the  examination  to  be  repeated,  is  that  of 

V*  which  I  am  not  informed.     At  a  late  period  of  my  life. 

Mould. 

however,  I  certainly  remember  no  such  instance.  It  is  a 
novelty  to  me  to  hear  it  said  that  if  it  appears  that  a  wit- 
ness was  interested  at  the  time  of  the  examination,  this 
Court  knows  any  such  practice  as  that,  a  release  being 
given^  the  witness  may  then  be  re-examined.  I  believe 
that  that  never  was  done  in  any  well-considered  case. 
When,  with  knowledge  that  there  might  be  an  objection  to 
the  testimony,  and  not  requiring  on  the  one  hand,  or  giving 
on  the  other,  a  release,  the  parties  take  their  chance  of  in- 
terested testimony,  it  would  lead  to  mischief  beyond  calcu- 
lation if  they  were  permitted,  should  the  objection  transpire 
in  the  progress  of  the  cause,  to  release  and  re-examine,  when 
it  is  ahnost  morally  impossible  that  the  witness  should  be 
relieved  from  the  influence  which  previously  prevailed  in 
his  mind.  Such  a  practice  would  be  still  more  dangerous 
in  equity  than  at  law,  where  the  witness  stands  before 
a  tribunal  which  knows  all  that  he  has  said,  and  can 
sifl  his  evidence.  In  equity,  one  deposition  will  be  sup- 
pressed and  the  other  divulged ;  that  is,  in  my  opinion,  a 
material  objection  to  suffering  these  witnesses  to  be  re- 
examined." 

Mr.  Bacon,  in  reply,  contended  that  Lord  JElcUm*s  obser- 
vations in  Vaughan  v.  Worrall{a)  must  be  construed  with 
reference  to  his  introductory  remarks,  his  Lordship  having 
there  said,  ^^  there  is  no  doubt  that,  of  late  years,  courts  of 
justice  have  struggled  to  convert  objections  to  the  compe- 
tence of  a  witness  into  objections  to  credit;  and  recent  de- 
cisions (which,  though  it  is  difficult  always  to  understand  the 
grounds,  are  substantially  right)  establish  this :  that  if  the 
witness  has  no  interest  in  the  event  of  that  cause,  though  his 

(a)  2  Swanst.  402. 


BOUSFIBLD 


Mould. 
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answer  to  the  question  may  be  evidence  for  or  against  him         1947, 
in  another  cause,  that  is  not  an  objection  to  his  competence ; 
but  I  have  never  known  that  doctrine  applied  to  a  case  in  v. 

which  a  bill  has  been  filed  in  this  court,  and  the  witnesses 
have  engaged  to  pay  the  costs  of  the  proceedings  there ; 
neither  the  plaintiff  nor  the  witnesses  could  be  otherwise 
than  aware  that  they  had  an  interest  in  the  event  of  that 
suit"     He  cited  Milward  v.  Atkins  (a). 

The  Vice-Chan  CELLOR : — 

The  present  case  is  not  within  the  scope  of  the  act  6  & 
7  Vict.  c.  85,  and  I  must  hold,  according  to  the  practice  of 
the  Court,  that  the  defendant,  IVIary  Mould,  could  not  be 
examined  without  the  replication  being  withdrawn,  and  that 
this  cannot  be  done  after  witnesses  have  been  examined  as 
between  all  the  plaintiffs  and  all  the  defendants.  I  must, 
therefore,  refuse  the  motion  as  to  the  examination  of  Mary 
Mould. 

With  regard  to  the  re-examination  of  Joseph  Mould,  the 
dicta  ascribed  to  Lord  JEldon  in  Vaughan  v.  Worrall  are  so 
general  and  extensive,  that  the  diflBculty  of  making  the  order 
sought  for  the  re-examination  of  Joseph  Mould  may  appear 
very  considerable.  However,  the  case  oi  Milward  v.  Atkins^ 
although  only  relating  to  an  examination  in  the  Master's 
office,  is  in  favour  of  the  present  application ;  and  if  the 
dicta  in  Vaughan  v.  Worrall  can  be  confined  to  the  circum- 
stances adverted  to  in  the  judgment,  the  two  authorities 
may  be  reconcileable.  Subject  to  any  circumstances  which 
the  Registrar's  book  may  disclose  with  regard  to  Milward  v. 
Atkins,  I  shall  make  the  order  as  to  Joseph  Mould,  believing 
that  I  can  do  so  consistently  with  Lord  JEldan^s  dicta  in 
Vaughan  v.  fForrall,  otherwise  I  should  certainly  not  venture 
to  do  so. 

(a)  Jac.  839,  note  (m). 
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1847. 

June  12.  Lennard  v.  Curzon. 

A  decree  di-  1  HIS  was  a  motion^  made  on  behalf  of  G.  N.  Driver,  a 
qniry  whether  defendant,  that  ceitain  interrogatories  exhibited  by  Liord 
Sudre/had^'  Teynham,  another  defendant,  for  the  examination  of  wit- 
made  any  and  nesses  in  the  Master's  office  might  be  suppressed  or  taken 

what  assign* 

ments  of  their  off  the  file. 

nndw'what  The  decree,  dated  February  23,  1844,  directed,  among 

One^/thc**"  Other  things,  that  the  Master  should  inquire  and  state  to 

defendants,  the  Court  whether  the  younger  children  or  child  of  Henry 
an  assignee  of  a  RopcT,  Lord  Teynham,  and  Bridget  his  wife,  or  any  and 

into  i^^li-  which  of  them,  or  the  husband  or  husbands  respeclively  of 

*ute°?f^te  ®"^^  ^^  ^^^  ^^  them,  as  being  a  daughter  or  daughters, 

setting  forth  was  or  were  married,  had  ever,  and  when,  made  to  any 

the  assignment  j       i    ^                                                            i       i.   ^          •               ^ 

under  which  he  and  what  person  or  persons  any  and  what  assignments, 

^^fendant  incumbrances,  or  dispositions,  assignment,  incumbrance,  or 

(one  of  the  disposition,  which  were  or  was  still  subsisting  of  their,  or 

children)  car- 

ried  in  a  coun-  any  and  which  of  their  respective  shares  of  the  trust,  stocks, 

facts,  impeach,  funds,  and  securities  in  the  pleadings  mentioned,  or  any  and 

ing  the  assign-  ^jj^t  parts  or  part  thereof  respectively,  and  under  what  cir- 

ment,  as  havmg  *                 *            ^                  *              ... 

been  executed  cumstances  such  assignments  and  dispositions  respeclively 

quate  conside-  wcrc  made,  and  in  whom  such  incumbrances,  and  the  rights 

without^iegal  ^^  interests  assigned  or  disposed  of  by  such  assignments  or 

assistance.    A  dispositions  respectively,  were  then  vested. 

motion  to  sup-  *                         r              j  ^ 

press  interro-  A  State  of  facts  was  brought  in  on  November  12,  1846, 

in  support  of  on  bchalf  of  the  defendant  Driver,  stating  various  inden- 

state  o°*fMt8  tures;  and  finally  an  indenture,  dated  the  15th  day  of  May, 

as  relating  to  1820,  and  made  between  the  defendant  Lord  Teynham, 

questions  in  *^ 

dispute  between  then  one  of  the  younger  sons  of  Henry  Roper  Curzon  the 

oniyf  Mid  not  elder,  afterwards  Lord  Teynham,  and  since  deceased,  and 

in  issue  in  the  Bridget  his  wife,  of  the  one  part,  and  the  defendant  Driver 

cause,  was  re-  o                      '                         r       ' 

fused.  of  the  other  part,  whereby  Lord  Teynham  assigned  unto 

the  defendant  Driver,  his  executors,  administrators,  and 
assigns,  the  share  of  Lord  Teynham  of  and  in  a  sum  of 
£15,000,  part  of  the  trust-funds  mentioned  in  the  plead- 


CASES  IN   CHANCERY.  351 

ings^  subject  to  certain  life  interests.  And  the  state  of  1847. 
facts  charged  that  under  this  indenture  the  defendant  was  l«nna 
then  absolutely  entitled  to  and  for  his  own  use  and  benefit  ^' 

to  the  share  and  interest  thereby  assigned. 

On  November  24,  1846,  the  Master  directed  that  the 
consideration  of  this  state  of  facts  should  stand  over  for  a 
counter  state  of  facts  on  the  part  of  the  defendant  Lord 
Teynham. 

On  the  27th  November,  Lord  Teynham's  solicitor  car- 
ried in  a  state  of  facts  on  his  behalf^  stating  the  circum- 
stances imder  which,  as  the  defendants  alleged,  the  assign- 
ment referred  to  in  the  said  state  of  facts  of  the  said  G.  N. 
Driver  had  been  executed ;  and  such  state  of  facts  stated 
that,  in  April,  1820,  the  defendant  Lord  Teynham,  then 
the  Hon.  G.  H.  Roper  Curzon,  applied  to  Messrs.  Driver, 
who  then  carried  on  the  business  of  surveyors  and  land- 
agents  in  Bridge-street,  Blackfriars,  in  the  city  of  London, 
to  purchase  or  obtain  a  purchaser  for  the  reversionary  in- 
terest in  the  sum  of  £1000  sterling,  to  which  he  then 
considered  himself  entitled  under  or  by  virtue  of  the  there- 
inbefore stated  deed-poll,  upon  the  decease  of  his  father, 
the  said  Henry  Koper  Curzon,  and  Bridget  his  wife,  and 
that  the  said  Messrs.  Driver  on  that  occasion  suggested  to 
the  said  defendant,  G.  H.  Roper  Curzon,  now  Lord  Teyn- 
ham, that,  to  make  the  sale  legal  and  valid,  it  was  necessary 
that  such  reversionary  interest  should  be  put  up  to  sale  by 
public  auction ;  and  that  the  said  defendant  thereupon  con- 
sented to  the  same  being  put  up  to  sale  by  them,  and  that 
they  took  upon  themselves  to  include  in  such  sale  the  con- 
tingent reversionary  interest,  to  which  the  said  defendant 
Lord  Teynham  then  considered  himself  entitled  in  the 
residue  of  the  sum  of  £15,000  sterling,  after  providing  for 
the  said  £9000,  to  which  step  the  defendant  Lord  Teyn- 
ham did  not  make  any  objection ;  and  that  the  said  Messrs. 
Driver  accordingly,  in  April,  1820,  advertised  the  vested 
and  contingent  reversionary  interest  for  sale  in  the  public 
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1847.        new8pa])Grs9  and  put  the  same  up  to  sale  on  the  27tli  April, 
"    "    ^       1820,  and  that  the  same  were  knocked  down  to  ihe  de- 

Lknnard  ' 

V-  fendant  G.  N.  Driver,  at  the  sum  of  £205,  but  that  the 

defendant  Lord  Teynham  was  wholly  ignorant  how  the  said 
defendant  6.  N.  Driver  became  a  bidder  at  such  sale,  or 
whether  he  purchased  on  his  own  behalf  or  as  the  then 
agent  only  for  Messrs.  Driver,  and  that  Messrs.  Driver 
having  communicated  the  result  of  the  sale  to  Lord  Teyn- 
ham, the  assignment,  set  forth  in  the  state  of  facts  of 
Mr.  Driver,  was  prepared  by  Mr.  Driver's  solicitor,  and 
the  engrossment  thereof  forwarded  to  the  defendant  Lord 
Teynham,  at  Spike  Island,  in  Ireland,  where  he  executed 
the  same  and  received  the  purchase-money,  without  having 
had  cither  the  drafl  or  engrossment  thereof  perused  by  any 
counsel  or  solicitor  on  his  behalf,  or  even  having  consulted 
any  legal  adviser  with  respect  to  the  assignment,  or  during 
any  part  of  the  transaction  relating  to  the  sale ;  and  that  at 
the  several  times  of  such  sale  and  assignment,  neither  the 
defendant  Lord  Teynham,  the  defendant  G.  N.  Driver, 
nor  Messrs.  Driver  were  aware  that  the  appointment  under 
which  Lord  Teynham's  interest  arose  contained  the  words 
*'  and  the  increase  and  accumulation  thereof."  The  state 
of  facts  contained  many  other  statements,  with  the  view  of 
impeaching  the  assignment  by  Lord  Teynham  to  Mr.  G. 
N.  Driver,  for  inadequacy  of  price  and  otherwise;  and 
charged  that,  under  the  indenture  of  the  15th  May,  1820, 
the  defendant  G.  N.  Driver  was  entitled  to  a  sum  of  £1000 
sterling,  to  be  paid  out  of  Lord  Teynham's  share  of  the 
surplus  to  arise  from  a  certain  sum  of  stock  therein  men- 
tioned, and  the  increase  and  accumulations  thereof,  and 
annual  produce  thereof,  and  that  the  remainder  of  such 
share  belonged  to  and  was  vested  in  Lord  Teynliam  abso- 
lutely ;  or  In  case  the  defendant  G.  N.  Driver  should  insist 
that  the  said  sale  and  assignment  comprehended  a  rever- 
sionary interest  in  one-sixth  part  of  a  sum  of  £25,000  £3 
per  cent,  annuities  therein  mentioned,  then  the  defendant 
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Lord  Teynham  charged  that  the  sale  and  assignment  were,         1847. 
under  the  circumstances  aforesaid,  void,  and  that  the  said      }*^^'     ' 

l^ENN  ARD 

defendant  Lord  Teynham  was  entitled  to  the  whole  of  the  »• 

said  one-sixth  part,  upon  repaying  the  purchase-money  with 
interest,  which  he  was  willing  to  do. 

On  December  4,  1846,  it  was  contended  before  the 
Master,  on  behalf  of  the  defendant  G.  N.  Driver,  that 
Lord  Teynham's  state  of  facts  ought  to  be  disallowed ;  and 
the  Master  took  time  to  consider,  and  had  not  yet  given 
any  decision,  or  approved  of  the  state  of  facts. 

On  May  9,  1847,  interrogatories  for  the  examination  of 
witnesses  were  left  at  the  examiner's  office  in  support  of 
Lord  Teynham's  state  of  facts,  and  the  present  motion  was 
for  the  suppression  of  these  interrogatories. 

Mr.  Bacon  and  Mr.  Hallett,  in  support  of  the  motion, 
cited  Cottingham  v.  Shrewsbury  (a),  Eccleston  v.  Lord  Skel" 
mer8dale(b)y  Trevelyany.  White  {c)y  Goodwin  v.  Clea8by(d)y 
Order  LI.  of  April  3,  1828,  and  Smith's  Chancery  Prac- 
tice, Vol.  2,  pp.  150, 163 ;  and  contended  that  the  questions 
raised  by  Lord  Teynham's  state  of  facts,  as  to  the  validity 
of  the  assignment,  were  not  in  issue  in  the  cause,  nor  could 
be  so,  being  questions  between  co-defendants  only,  and 
that  they  ought  to  have  been  made  the  subject  of  a  sepa- 
rate suit. 

The  Vice-Chancellor,   without  calling  on  the  other 

side,  said,  that  the  Decree  directed  the  Master  to  inquire 

under  what  circumstances  a  certain  deed  was  executed. 

The  interrogatories  had  reference  to  this  inquiry,  and  the 

case  of  Cottingham  v.  Shrewsbury  would  not  govern  the 

present  in  this  stage  of  the  cause,  if  at  all.    There  appeared 

no  groimd  for  suppressing  the  interrogatories,  or  taking 

them  off  the  file. 

Motion  refused. 

(a)  3  Hare,  627.  (c)  1  Beav.  688. 

\h)  1  Beav.  396.  \d)  2  Id.  30. 

VOL.  L  A  A  D.  O.  8. 
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1847. 

April  17th.  Hedges  v.  Clabke. 

WhercthcMaa.  J.  HE  Master^  by  his  report,  found  that  certain  married 

ter  finds  by  his  ,                ,                         •.. 

report  that  ladics,  parties  to  the  suit  with  their  husbands,  as  plaintiffs, 

tlemcnt  of  r  '  ^^^  entitled  each  to  one-fifth  of  a  sum  of  money  not  ex- 

fand  in  Court  ceeding  £200  each,  out  of  trust-funds  in  the  cause,  and 

to  which  a  mar-  o                          ' 

lied  woman  U  that  there  was  no  settlement  of  any  of  the  sums  to  which 

entitled,  it  i»  ^,      ,    ,.                      ^^  i    j 

the  general  rule,  the  ladies  were  entitled. 

IhSnU  be*m^dc  ^^^  ^^^^  °^^  ^™®  ^°  *^  ^®  hesLvd  on  further  directions. 

for  payment  to 
the  husband  by 

petition  pre-  Mr.  Spurrier,  for  the  plaintiffs,  asked  that  a  direction 

tented  after  the  "^  .              i  .       i       j 

decree  on  fur-  might  be  inserted  in  the  decree  for  payment  of  these  sums 

has  been^made  ^  ^^^  husbands,  without  putting  the  parties  to  the  expense 
U^/U*^   'of  a  petition. 

evidence  before 
the  Conrtf  by 

aflSdavit,  that,  The  Vice-Chancellorj  ofter  consulting  the  B^stnur, 

thc^wre^  on  i^^^  Stated  the  rule  of  practice  to  be,  that  payment  of  mo- 

ftirther  direc-  u^y  found  due  to  the  wife  can  be  obUuned  by  the  husband 

tions  there  was  "^                        ^  ^                                                             •' 

no  settlement  only  upon  petition  presented  after  the  decree  made  finally. 

Court;  yet  entitling  the  married  lady,  and  that  the  reason  was,  that 

iT^smaU  (und"2r  ^®  ^^"^^  required  to  be  judicially  satisfied  tiiat  there  had 

£200),  and  all  been  no  settlement  up  to  the  date  of  the  decree,  and  that 

parties  to  the  ,  , 

suit  consent,  a  petition  was  necessary  to  admit  proof  of  that  fact  by 

not  put  the  aflidavit),  said,  that,  although  this  was  the  general  rule,  yet, 

parties  to  the  upon  the  consent  of  all  parties,  and  where  the  sums  were 

expense  of  a 

petition,  but  go  small,  the  rule  might  properly  be  relaxed,  and  the  order 

for  payment  to  for  payment  to  the  husband  be  inserted  in  the  decree  on 

the  decr^on''  farther  directions ;  which  was  accordingly  done. 

further  direc- 
tions. 
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1847. 
Arrow  v.  Mellish.  May  24/A,  S^ 

June  6th, 

John  MOORE  made  his  will,  dated  November  6,  1800,  Bequest  to  tc«- 

containing  the  following  bequest : — "  To  her  my  said  wife,  the  use  and  us- 

I  give  and  bequeath  the  use  and  usage  of  all  my  worldly  S^^foptJ^p 

goods,  money,  and  otlier  effects  which  I  may  die  possessed  ^®*^'|1*^'**'^ 

of,  to  liave  and  to  hold  during  her  natural  life,  and  at  her  of  the  same  to 

death  I  give  and  bequeatli  the  same  to  my  three  nieces,  viz.,  name^  to  be  ^ 

Elizabeth,  Catherine,  and  Sarah,  daughters  of  my  brother  Ji^^jJ^^'*,^^ 

William  Moore,  and  also  to  Mary  Arrow,  daughter  of  John  and  share  alike, 

and  at  their 

Koxbee,  niece  to  my  said  wife,  Mary  Moore,  to  be  by  them  deaths  to  go 
equally  divided,  share  and  share  alike,  and  at  their  deaths  Sd*8h^re  a^ 
to  go  equaUy,  share  and  share  alike,  to  their  children."  ^ hw^° '^' 

Neither  of  the  testator's  nieces  had  any  child,  except  Held,  to  give 
Catherine,  who  had  one  child  only,  and  this  child  died  an  children  their 
infant  in  the  lifetime  of  the  testator.     Mary  Arrow  had  two  ^y°'''  "***" 
children,  who  survived  the  testator,  but  had  died  several 
years  ago.     One  of  the  defendants,  named  William  Crick, 
had  taken  out  letters  of  administration  to  them,  and  the 
question  was,  whether,  as  their  administrator,  he  was  en- 
titled to  the  three  shares  of  the  testator's  nieces  who  died 
without  leaving  any  child,  or  whether,  in  the  events  which 
had  happened,  there  was  an  intestacy  as  to  these  shares, 
which  were  claimed  on  that  ground  by  the  plaintiff  as  re- 
presenting the  testator's  next  of  kin. 

Mr.  Bagshawe  and  Mr.  Malins,  for  the  plaintiff,  cited 
Taniere  v.  Pearkes  (a),  Flinn  v.  Jenkins  (6),  and  an  unre- 
ported case  of  Willes  v.  Douglasy  before  the  Master  of  the 
Rolls,  in  which  a  testatrix  had  bequeathed  the  remainder  of 
her  funded  property  at  the  decease  of  her  sister,  Jane  Som- 
erville,  to  Francis  Willes  and  Francis  Charles  Johnson,  in 
trust,  to  be  equally  divided  between  her  first  cousins,  Mary 

(a)  2  Sim.  &  St.  883.  {h)  1  CoU.  366. 

A  a2 
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Johnson,  the  wife  of  Charles  Johnson,  Charlotte  liovell,  the 

Arrow        ^^^^  of  Peter  Harvey  Lovell,  and  Margaret  Lucy  Atty,  the 

^'  wife  of  Robert  Middleton  Atty;  and  directed  that  the  in- 

Mbllish.  ,  , 

terest  arising  therefrom  should  be  received  by  plaintiffi» 
and  equally  divided,  share  and  share  alike,  between  the  said 
Mary  Johnson,  Charlotte  Lovell,  and  Margaret  Lucy  Atty, 
separate  and  distinct  from  their  said  husbands,  and  for 
their  sole  use,  and  at  their  decease  to  be  divided  amongst 
their  daughters.  One  of  them  had  a  daughter,  and  the 
Master  of  the  Rolls  decided  that  that  daughter  took  an  im- 
mediate interest  in  one-third  of  the  corpus. 

Mr.  SouthgatCy  for  the  defendant  Crick,  cited  Malcolm  v. 
Martin  (a),  Pearce  v.  Edmeades  (i).  Smith  v.  Streaffield  {c\ 
and  Armstrong  v.  Eldridge  {d). 

Mr.  Chandless  appeared  for  the  trustees. 

The  Vice-Chancellor: — 

In  this  case  the  words  "their  children''  must  mean  ''their 
respective  children."  I  have  not  a  doubt  in  my  own  mind 
of  the  intention  of  the  testator.  The  only  question  seems 
to  be,  whether  I  am  bound  by  the  decisions  in  Malcolm  v. 
Martin^  Pearce  v.  Edmeades,  and  Smith  v.  Streatfield,  to 
decide  in  favour  of  Mr.  Crick's  view  of  the  will.  I  think 
that  not  one  of  theses  cases  compels  me  to  do  so,  and  I 
therefore  decline  doing  so.     I  think  the  plaintiff  right. 


(a)  3  Bro.  C.  C.  60.  (h)  1  Younge,  367. 

(c)  1  Mer.  368.  \d)  3  B.  C.  C.  216. 


T 
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1847. 
WrOUGHTON   v.    CoLQUHOUN.  July  Id  S)  29. 


HIS  case,  which  is  reported  ante,  p.  36,  now  came  on  Where  a  testa- 
again  upon  further  directions.      The  suit  was  instituted  insufficient  to 
by  the  residuary  legatee  for  the  general  administration  of  n^*^be<meatllx. 
the  estate.     It  appeared  that  the  assets  were  insuflScient  cd  by  the  will 

\  ,  ,  and  the  pecn- 

for  the  payment  in  full  of  the  pecuniary  legacies  and  an-  niarj  legacies : 
nuity ;  and  the  first  question  discussed  was  as  to  the  pay-  j^^  annuity 
ment  of  the  costs  of  the  plaintiff.  ought  to  be 

^  Talned,  and 

that  the  an- 

Mr.  C,  p.   Cooper  and  Mr.  BriggSy  for  the  plaintiff. —  entitled  at  once 
The   plaintiff  is  entitled  to  have  his  costs  out  of  the  J^f^evSur' 
estate,  to  be  taxed  as  between  solicitor  and  client,  in  ana-  ^^^i  object  to 

an  abatement  m 

logy  to  the  rule  which  has  been  adopted  in  the  case  of  an  proportion  to 
administration  bill  filed  by  a  simple  contract  creditor,  where  ^f  the  pccu- 
the  assets  are  only  sufficient  to  pay  the  specialty  debts:  "^J^jJ^f*^^* 
Tooted  V.  Spicer{a).      The  reason  on  which  that  rule  is  though  the  an- 
founded,  viz.  that  the  plaintift^s  proceeding  has  benefited  before  the  pay- 
other  parties  exclusively,  and  that  he  ought  not  to  be  a  ^n'Jiity  hi  fou 
loser  by  it,  applies  equally  in  this  case,  where  the  plaintiff,  ^^^'^jlK*^? 

eouaiicci  tne 

as  it  turns  out,  will  receive  nothing ;  and  your  Honor  has  abated  amount 

in  fact  already  so  decided  in  Burkitt  v.  Ransom  (b).     If,  tion,  the  other 

however,  the  Court  thought  that  it  could  not  direct  the  }jj*e^cl^ 

general  costs  of  the  plaintiff  to  be  paid  as  between  solicitor  ^  thesur- 

®  .  '-  .      .  plus  of  that 

and  client,  at  all  events  the  plaintiff  ought  to  be  allowed  amount. 

the  expense  of  attending  by  counsel  in  the  Master's  office,  stitutcd  by  a  ' 

It  is  within  the  terms  of  the  120th  Order  of  May,  1845,  J^*^2|^^" 

which   enables   the    Taxing   Master,    in    taxing   costs   as  proved  insuffi- 
cient for  the 
payment  of  the 
expenses  and  the  general  legacies : — Ueidf  that  the  plaintiff  was  not  entitled  to  his  costs  as 
between  solicitor  and  client,  except  so  far  as  the  general  estate  had  been  increased  by  the  pro- 
ceeding. 

The  costs  incurred  by  a  legatee,  who  has  instituted  an  administration  suit,  in  attending  before 
the  Master  by  counsel  in  support  of  his  state  of  facts — Held  not  to  be  within  the  120&  Order 
of  May,  1S45,  as  incurred  upon  a  qoestion  relating  to  title. 

(a)  4  Sim.  510;  and  see  Brodie      Larkins  v.  PaxUmy  2  Id.  32. 
v.BolUm,  3  Myl.  &  K.  168;  and         (6)  2  Coll.  536. 
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1847.        between  party  and  party,  to  allow  the  expenses  of  coun- 
-^^     ""     ^      scl's  attendance  in  the  Master's  office  upon  questions  re- 

VVROUGUTON'  *  * 

V-  lating  to  title.     It  would  be  very  extraordinary  if  the  ex- 

pense of  having  the  state  of  facts  settled  by  counsel  were 
allowed,  and  yet  the  counsel  were  not  aUowed  to  go  before 
the  Master  to  support  the  state  of  facts  which  he  had 
settled. 

Mr.  RtLsselly  Mr.  Wigraniy  Mr.  Kenyan  Parker ^  Mr.  Lbyd^ 
Mr.  Stevensy  Mr.  Toller^  and  Mr.  Chichester^  appeared  for 

the  defendants. 

The  Vice-Chancellor: — 

I  cannot  venture  to  decide  that  the  discussion  before  the 
Master  in  this  case  involved  any  matter  of  title  within  the 
meaning  of  the  120th  Order.  In  the  sense  which  it  has 
been  contended  should  be  given  to  that  expression,  almost 
every  question  that  came  before  a  court  of  equity  would 
be  a  question  of  title.  It  would  be  too  bold  and  wide  a 
construction  to  put  upon  the  Order. 

I  think  the  costs  must  be  taxed  as  between  party  and 
party  only,  except  so  far  as  they  have  been  augmented  by 
any  proceedings  taken  with  a  view  to  increase  the  testatoi's 
estate.  If  a  distinct  authority  had  been  produced,  I  should 
have  been  glad  to  follow  it,  and  to  decide  the  case  on  the 
principle  adopted  as  between  simple  contract  and  specialty 
creditors,  in  the  case  cited.  But  unless  some  distinct  au- 
thority existed,  I  should  be  creating  a  new  practice,  and 
not  following  the  old,  in  giving  costs  as  between  solicitor 
and  client ;  that,  if  it  is  to  be  done,  had  better  be  done 
elsewhere.  In  the  case  before  me,  which  has  been  referred 
to,  I  must  have  proceeded  on  the  absence  of  opposition.  In 
the  absence  of  opposition  I  must  have  thought  it,  as  I 
should  still  think  it  in  the  abstract,  reasonable  to  accede 
to  the  plain tifTs  application.  But  as  it  is  here  opposed, 
I  think  it  the  more  reasonable  and  proper,  and  the  bet- 


CASES  IN   CHANCERY.  859 


ter  course,  not  to  take  upon  myself  to  introduce  a  new 
practice.  _      "* 


r. 


A  discussion  then  took  place  as  to  the  form  of  the  de-    ComuHouK. 
cree  as  between  the  defendants  with  respect  to  the  abate- 
ment of  the  annuity  and  the  pecuniary  legacies;  and  the  case 
was  ordered  to  stand  over,  that  precedents  of  such  decrees 
might  be  referred  to. 

The  case  came  on  on  this  day  to  be  spoken  to  on  the      *^^^  20. 
question  of  abatement. 

Mr.  Wigramy  for  the  annuitant,  referred  to  an  unreported 
case  of  Carr  v.  Inglehy  (a). 

Mr.  Toller y  for  the  residuary  legatee,  referred  to  Bowher 
V.  Bowher  (b)y  May  v.  Bennett  (c),  Hodge  v.  LeM)in(ti), 
Arundell  v.  Arundell{e)y  Kendall  v.  Bus8ell{f)y  Atiorneyr 
General  v.  Poulden  (y),  Foster  v.  Smith  (A)>  Phillips  y. 
Phillips  (i),  Cupit  V.  Jackson  (A),  Manly  v.  ffawkins  (/),  Dqr 
vies  v.  JVattier  {m),  and  contended  that  the  proper  decree 
would  be,  to  direct  the  annuity  to  be  valued,  then  to  make 
a  proportional  abatement  in  the  amoimt  of  the  valuation, 
and  to  invest  the  abated  amount^  and  pay  the  dividends  fmd 
a  competent  part  of  the  capital  to  make  qp  the  whole  an- 
nuity, from  time  to  time  to  tlie  annuitant,  giving  the  re- 
maining principal  (if  any)  of  the  fund,  after  paying  thp 
pecuniary  legatees  in  full,  to  the  residuary  legatee  at  the 
death  of  the  annuitants 

Mr.  Bussell  referred  to  another  unreported  case  of  LtOjig 
V.  Hughes  {ri)j  in  which  the  annuity  had  been  valued  in 

(a)  Vide  post,  3(52.  (A)  2  Y.  &  C.  C.  C.  193. 

{b)  Seton  on  Decrees,  70.  (f)  3  Hare,  281. 

(c)  1  Russ.  370.  {k)  13  Price,  721,  733. 

{d)  1  Beav.  431.  (/)  1  D.  &  Walsh.  371. 

(c)  1  Myl.  &  K.  310.  (m)  1  Sim.  &  Stu.  463. 

(/)  3  Sim.  424.  (n)  Vide  post,  364. 
C^)  8  Han,  666. 
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1847.        consequence  of  the  deficiency  of  the  assets,  and  a  pro- 

WRouoHTosf    portional  abatement  having  been  made,  the  reduced  fund 

V*  was  set  apart :  and  the  annuitant  having  died,   the  whole 

COLQCBOUN.  , 

fund   was  transferred  to  the  annuitant's  personal  repre- 
sentatives. 

Mr.  Monroy  the  Registrar,  concurred  with  Mr.  Bussell 
in  representing  this  as  the  usual  course  in  such  a  case. 

The  Vice- Chancellor: — 

This  will  contains  a  general  gift  of  an  annuity,  general 
gifts  of  legacies,  and  a  gift  of  the  residue ;  and  the  entire 
estate  is  insufficient  to  pay  the  annuity  of  £260,  and  the 
pecuniary  legacies  of  £1000  and  £500.  I  understand  the 
course  of  the  Court,  as  represented  by  Mr.  Monro  and  by  Mr. 
Russell  from  a  MS.  case,  to  be  this, — to  give  the  annuitant 
the  whole  value  of  the  annuity,  though  he  may  die  the  next 
day.  If  the  question  were  a  new  one,  I  might  have  been  dis- 
posed to  deal  thus  with  it :  to  apply  the  fund  set  apart  as  long 
as  it  would  last  in  payment  of  the  annuity  in  fuU,  but  not  to 
give  the  annuitant,  in  any  event,  more  than  the  testator 
intended  for  her,  and  to  give  the  surplus  (if  any)  to  the 
other  legatees.  I  understand,  however,  the  course  to  be 
settled;  and  that  it  is  to  give  the  annuitant  the  benefit 
of  the  chance  of  dying  before  the  payment  of  the  annuity 
in  full  has  exhausted  the  fund  set  a|)art  at  its  reduced 
value.  Nothing  could  try  the  question  better  than  the 
case  mentioned  by  Mr.  Russelly  where  the  annuitant  had 
died,  and  her  representatives  were  allowed  the  full  value 
of  the  annuity. 

The  following  were  the  minutes  of  the  portions  of  the 
Decree  relating  to  the  points  discussed : — 

"  Refer  it  back  to  the  Taxing  Master  to  review  his 
taxation  of  costs  under  the  Order  of  26th  No- 
vember, 1846,  so  far  as  respects  the  fees  paid 
to  plaintifTs  counsel  on  attending  the  jMaster 
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on  examination  of  witnesses  viv&  voce,  which         1847. 
costs  are  to  be  allowed  to  the  plaintiffs.  Wrouohton 

"  Refer  it  to  the  Master  to  make  a  valuation  of  •• 

COLQUHOOM. 

the  annuity  of  260/.  bequeathed  to  the  defend- 
ant, Charlotte  Clarke,  during  her  life,  and  refer 
it  to  the  Master  to  apportion  the  fund  in  Court, 
after  paying  the  costs  between  the  annuitant 
and  the  pecuniary  legatees,  having  regard  to 
the  value  of  the  annuity  found  by  the  Master, 
and  having  regard  to  the  amount  received  by 
the  annuitant  in  respect  of  her  annuity,  and  by 
the  legatees  in  respect  of  the  interest  of  their 
legacies.  Let  what  the  Master  shall  so  appor- 
tion in  respect  of  the  annuity  and  legacies  be 
paid  to  the  annuitant  and  legatees  respectively." 

In  pursuance  of  the  above  Decree  the  Master  proceeded 
to  set  a  value  on  the  annuity,  and,  according  to  the  value 
80  set  upon  it,  the  assets  would  have  been  sufficient  to  pay 
the  amount  in  full,  as  well  as  the  pecuniary  legacies. 

Exceptions  to  the  report  were  taken  by  the  annuitant, 
and  were  heard  on  April  14th,  1848,  when  the  Master  was 
directed  to  review  his  report  The  matter  was  subse- 
quently settled  by  arrangement  between  the  parties. 


The  Reporters  are  enabled,  by  the  kindness  of  Mr.  Rtis- 
sell  and  Mr.  Wigramy  to  supply  the  following  particulars 
of  the  two  unreported  cases  referred  to  in  the  above  argu- 
ment : — 
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1847. 

ROLLS. 

Jufy  B,  1827, 
<5^  Jtt/y  31, 

18:n. 

Where  a  testa- 
tor bequeathed 
to  his  widow 
two  annoitiet, 
one  payable  to 
her  80  long  aa 
she  should  con- 
tinue his  widow, 
provided  she 
should  not  per- 
manently quit 
England  before 
her  daughter's 
marriage,  and 
the  other  pay- 
able to  her 
generally  for 
life,  and  the  as- 
sets were  in- 
sufficient to  pay 
the  annuities 
and  legacies  in 
full,  the  Court 
ordered  the  an- 
nuities to  be 
valued  and  to 
abate  propor- 
tionably  with 
the  legacies  : 
and  directed 
the  amount  of 
the  apportion- 
ment, in  re- 
spect of  the 
former  of  the 
annuities,  to  be 
laid  out  in  the 
purchase  of  a 
Government 
annuity,  and 
the  amount  of 
the  apportion- 
ment of  the 
latter  of  the 
annuities  to  be 
paid  out  to  the 
annuitant. 


Carr  v.  Inqlsbt. 

1  HE  testator,  John  iDgleby,  by  his  will^  dated  February  11, 1822, 
gave  and  bequeathed  to  his  wife,  Eupheme  Ingleby,  one  of  the  de- 
fendants, an  annuity  or  yearly  sum  of  400/.  dnring  her  life,  in  case 
she  should  so  long  continue  his  widow;  the  said  annuity  to  be  paid 
by  equal  half-yearly  payments,  without  any  deduction  or  abatement 
whatsoever  on  account  of  taxes  or  otherwise,  and  the  first  half-yearly 
payment  of  the  said  annuity  to  be  made  at  the  expiration  of  six  ca- 
lendar months  from  the  day  of  his  death ;  and  the  said  testator 
thereby  directed  that  the  provision  thereby  made  or  intended  for  his 
said  wife  should  be  accepted  by  her  aa  and  for  her  jointure,  and  in 
lieu  and  full  satisfaction  of  all  dower  and  thirds  or  free  bench.  And 
the  testator  directed  that  the  executors  or  administrators  of  his  said 
wife  should  l>e  entitled  to  receive  and  be  paid  a  proportion  of  her 
annuity,  according  to  the  time  which  should  have  elapsed  from  the 
last  half-yearly  payment  thereof  preceding  her  death,  up  to  the  time 
of  her  decease,  in  case  she  should  die  without  having  married  again, 
and  in  case  she  should  not  have  committed  or  occasioned  any  for- 
feiture of  her  said  annuity  under  the  domiciliary  restrictions  therein- 
after contained.  And  the  said  testator,  after  stating  that  it  was  his 
earnest  wish  and  express  desire  that  his  daughter  therein  named 
should  constantly  have  the  benefit  of  the  advice,  protection,  and  so- 
ciety of  his  said  wife  during  their  joint  lives,  or  until  the  marriage 
of  his  daughter,  and  that  she  should  enjoy  those  advantages  with- 
out quitting  England,  thereby  directed,  that,  in  case  his  said  wife 
should,  at  any  time  before  the  marriage  of  his  said  daughter,  perma- 
nently (juit  England,  or  should  take  up  her  habitual  and  general 
residence  in  any  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  except  England,  then,  and  in  such  case,  and  from  and  imme- 
diately after  such  domiciliation  out  of  England,  the  annuity  therein 
before  bequeathed  to  his  said  wife  should  cease  and  determine  to  all 
intents  and  purposes  whatsoever,  as  if  the  same  had  not  been  given 
by  his  will,  or  as  if  his  said  wife  were  natui-ally  dead ;  but  this  re- 
striction was  not  meant  to  prohibit  occasional  temporary  visits  out 
of  England,  made  bona  fide  as  such.  By  a  codicil  to  the  will,  dated 
the  21st  day  of  February,  1823,  the  testator  revoked  a  legacy  of  600/. 
given  by  his  will  to  his  sister,  Mary  Ingleby,  and  gave  and  bequeathed 
unto  Archibald  Corbett  and  the  plaintiff  the  sum  of  3000/.,  upon  trusts 
for  the  benefit  of  his  sister  and  her  children,  in  manner  therein  par- 
ticularly mentioned  ;  and  ho  hereby  ratified  and  confirmed  his  said  will 
in  all  respects,  save  only  as  thereby  expressly  revoked.  By  another 
codicil,  dated  September  5, 1825,  he  bequeathed  to  his  wife,  Eupheme 
Ingleby,  the  sum  of  1500/.  for  her  use  and  benefit  during  her  life; 
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and  lie  thereby  directed  his  executors  to  pay  the  same  out  of  his  per-  184?. 

soual  estate,  and  after  her  decease  to  revert  to  his  daughter,  Ellen 
Ingleby.  By  a  further  codicil  to  his  will,  bearing  date  September  27, 
1825,  the  testator,  amongst  other  legacies  therein  mentioned,  be- 
queathed to  his  wife  the  further  sum  of  200/.  per  annum  during  her 
natural  life. 

The  following  was  the  Decree,  on  further  directions,  so  far  as  re- 
lates to  the  annuities : — 

And  it  is  ordered,  that  what  the  said  Master  shall  find 
to  be  the  clear  residue  of  the  said  testator's  personal 
estate  not  specifically  bequeathed,  after  the  several  de- 
ductions throughout  hereinbefore  directed,  be  appor- 
tioned between  the  said  defendant,  Eupheme  Ingleby, 
and  the  said  Mary  Ingleby  in  the  manner  hereinafter 
directed. 

And  it  appearing  that  the  personal  estate  of  the  testa- 
tor is  insufficient  to  pay  the  several  legacies  of  3000/. 
and  1500/.,  and  the  annuities  of  400/.  and  200/.,  given 
by  his  will  and  codicil,  to  the  full  amount  thereof,  his 
Honor  doth  declare  that  the  said  legacies  and  annuities 
ought  to  abate  proportionably ;  and  it  is  ordered  that 
the  said  Master  do  ascertain  and  settle  the  abatements 
and  apportionments. 

And  it  is  ordered,  that  the  said  Master  do  ascertain  the 
separate  value  of  the  said  annuities  as  at  the  death  of 
the  said  testator,  and  compute  interest  at  fonr  per  cent, 
per  annum  on  such  value  from  the  death  of  the  tes- 
tator down  to  the  time  to  which  interest  should  be 
computed  on  the  said  legacies;  and  he  is  to  compute 
interest  on  the  said  legacies  at  the  same  rate. 

And  it  is  ordered,  that  the  payments  appearing  by  the 
report  to  have  been  made  to  the  defendant,  Eupheme 
Ingleby,  on  the  account  of  the  annuities  and  the  in- 
terest of  the  said  legacy  of  1500/.,  be  deducted  from 
what  the  said  Master  shall  find  to  be  the  amount  of  the 
apportionment  in  respect  of  the  said  annuities  and  of 
the  interest  thereon,  and  of  the  interest  on  the  said 
legacy  of  1600/. 

And  it  is  ordered,  that  what  the  said  Master  shall  cer- 
tify to  be  the  amount  of  the  apportionment  in  respect 
of  the  said  annuity  of  400/.,  be  laid  out  by  the  plaintiff 
and  defendants,  Eupheme  Ingleby  and  Archibald  Cor- 
bett,  out  of  such  residue,  in  their  names,  in  the  purchase 
of  a  Government  annuity  for  the  life  of  the  said  defend- 
ant, Eupheme  Ingleby,  payable  half-yearly.    And  it 
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Ig^y  is  ordered  that  they  do  receive  and  pay  each  annuity  to 

her  80  long  as  she  shall  continue  the  testator's  widow, 
provided  she  shall  not,  at  any  time  before  the  marriage 
of  the  said  infant  defendant,  Ellen  Ingleby,  permanently 
quit  England  or  take  up  her  habitual  and  general  resi- 
dence in  any  part  of  Great  Britain  and  Ireland  except 
England. 
And  it  is  ordered,  that  what  the  Master  shall  find  to  he 
the  amount  of  the  apportionment  in  respect  of  the  Bsid 
annuity  of  200/.,  and  of  the  interest  thereon,  and  of 
the  interest  on  the  said  annuity  of  400/.,  and  on  the 
1500/.  legacy,  after  making  such  deductions  as  afore- 
said, be  paid  by  the  said  plaintiff  and  the  defendantB, 
Eupheme  Ingleby  and  Archibald  Corbett,  to  the  said 
defendant,  Eupheme  Ingleby." 


ROLLS. 

Dec.  1, 1824, 

Ffh.  26, 1829,  Long  r.  Hughes. 

Form  of  de-  1n  this  case  the  testatrix,  Sarah  Evans,  by  her  will,  dated  the  3rd 
crce  where  an  ^f  April,  1822,  after  giving  several  pecuniary  l^acies,  bequeathed 
bv'r^ion  of  de-  ^"^^  William  Messiter  and  his  assigns,  during  his  life,  an  annuity  of 
ficiencj  of  as-  80/.,  and  unto  Mr.  James  Draper  and  his  assigns,  during  his  life,  an 
***"'  ^™°!"**  annuity  of  20/.,  and  bequeathed  several  other  annuities  in  the  same 
tion  ordered  to'  ^^^^^y  ^  which  said  thereinbefore  mentioned  annuities  she  directed 
be  paid  to  re-  should  be  paid  to  the  respective  annuitants  thereof  by  equal  half- 
presentatiyes  of  yearly  payments,  without  deduction  for  taxes  or  otherwise ;  and  that 
noitanta.     '       ^^  ^^^  half-yearly  payment  of  the  said  annuities  respectively  should 

be  made  at  the  end  of  six  months  next  after  her  decease. 

1820.  0^  ^^  cause  coming  on  to  be  heard  on  this  day  for  further  direc- 

Feb,  26.        tions  on  the  Master's  report, — 

It  was  ordered,  that  the  other  legacies  bequeathed  by  the 
said  testatrix  were  not  entitled  to  any  preference  over 
the  annuities  bequeathed  by  her,  and  that  the  said 
other  legacies  and  the  said  annuities  ought  to  abate 
proportionably :  and  for  the  purpose  of  such  propor- 
tional abatement,  it  was  ordered  that  it  should  be  re- 
ferred to  the  Master  to  ascertain  the  value  of  the  said 
annuities  respectively,  as  at  the  death  of  the  testatrix; 
and  in  so  doing  he  was  to  have  regard  to  the  circum- 
stance that  the  siad  annuities  were  given  free  from  legacy 
duty ;  and  he  was  to  compute  interest,  at  the  rate  of  4/. 
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per  cent,  per  annum  on  such  estimated  value  of  the  said 
annuities  respectively,  from  the  death  of  the  testatrix 
down  to  the  time  to  which  interest  should  be  computed 
on  the  legacies.  And  it  was  ordered,  that  it  should  be 
referred  to  the  Master  to  compute  subsequent  interest 
on  the  legacies  bequeathed  by  the  will  of  the  said  tes- 
tatrix from  the  foot  of  his  said  report. 

The  cause  coming  on  again  on  this  day  for  further  directions, —  1831, 

It  was  ordered,  that  the  Master  should  apportion  the  re- 
mainder of  the  said  several  sums  of  2674/.  Is,  5d.  and 
85/.  189. 11<^.  cash,  and  the  said  residue  of  the  said  ba- 
lance, after  payment  of  costs,  as  among  the  annuitants 
and  legatees  rateably ;  and  in  so  doing,  the  Master  was 
to  take  the  annuities  at  the  value  mentioned  in  his 
Report,  dated  the  12th  of  August,  1829,  and  to  add  to 
the  apportionment  of  each  annuitant  the  legacy-duty 
that  would  be  payable  in  respect  of  the  sum  so  ap- 
portioned. 

And  it  was  ordered,  that  the  Master  should  compute  in- 
terest at  the  rate  of  41,  per  cent,  per  annum  on  the 
balance  remaining  due  on  such  estimated  value  of  the 
annuities  respectively,  and  on  the  balance  remaining 
due  in  respect  of  the  legacies  from  the  foot  of  his  last 
report. 

And  if  the  said  Master,  in  making  such  apportionment, 
should  find  that  any  of  the  annuitants  or  legatees  had 
not  received  the  sums  apportioned  to  them  by  his  said 
Report,  he  was  to  add  the  same  to  the  sums  to  be  ap- 
portioned to  them  respectively. 

And  it  was  ordered,  that  what  should  be  so  apportioned  to 
the  said  legatees  and  annuitants  respectively,  should  be 
paid  by  the  said  Accountant-General,  out  of  the  funds 
therein  mentioned,  to  the  several  persons  to  whom  the 
said  Master  should  report  the  same  to  be  due,  or  to 
their  respective  legal  personal  representaiiveSy  in  case  any 
of  them  were  or  should  be  dead  before  the  same  was 
paid,  except  in  respect  of  certain  pecuniary  legacies 
therein  mentioned. 
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1847. 

June  7  cV  26.  CUNNINOHAM   V,    MuRRAY. 

A  testator  gave  JoHN  KILP  ATRICK  made  his  wiU,  dated  the  29th 

(aii'beinrpcr-  of  J"ly>  1839,  and  afler  appointing  John  Thomas  Church 

•onaity)  to  jjjjd  Adam  Murray  executors,  to  whom  he  Gcave  nineteen 

trustees  upon  ^                                •'            ^                                               ^ 

trust  to  pay  his  guineas  each,  he  gave  his  estate,  goods,  chattels,  and  effects 

gave  certain  to  the  Said  J.  T.  Church  and  A.  Murray,  upon  trusts^  in 

three*  winuftics  *'^^  following  words : — "  Upon  trust,  as  soon  afler  my  de- 

to  three  bidies,  ccase  as  they  conveniently  can,  to  collect,  get  in,  and  con- 

and  he  gave  "^                               i              i.                • 

the  residue  of  vcrt  the  samc  into  money,  by  public  or  private  sale,  as  they 

arising  during  "^^7  think  proper,  and  to  invest  the  same  (subject  to  the 

thre*^"*'^**  payment  of  the   several  legacies  by  me   specifically  be- 

tantstoH.S.  queathed,  and  to  the  payment  of  my  debts,   funeral  and 

married  ladies,  testamentary  exi)ense8)  in  the  purchase  of  some  or  one  of 

Md  a*ftc/the'  *^^  Government  stocks  or  funds  of  Great  Britain,  and  to 

deaths  of  the  gtand  and  be  possessed  of  the  same,  and  the  dividends,  in- 

three  annul-  ... 

tants,  as  to  all  tcrcst,  and  annual  income  arising  therefrom,  and  to  pay 

estate,  he  he-  and  apply  the  same  as  by  me  hereinafter  directed ;  that  ia 

•amVtothe^  *^'  ^^^^  ^^  *'^^  ^^®^  placc  to  pay  all  my  just  debts,  funenl 

said  H.  s.  and  and  testamentary  expenses ;"  and  from  and  after  payment 

*  and  ■tr»'i                                                  "m^-iiT- 
their  several  tlicrcof  the  tCStator   gavC  UUtO    Magdalen  Laurcmer,  spin- 
divided  between  ster,  £100,  and  to  Mary  Baker,  spinster,  £1000;  the  same 
them inecjuai  ^^^.^  legacies  to  bc  paid  within  six  months  after  the  testa- 
first,  that  tiiere  tor's  deccasc ;  and  the  testator  gave  unto  Helen   Stuart, 

was  an  intes-  ,  ,            nn^^rx          ^               a             r^         »      ^                •  i            ^ 

tacy  as  to  the  widow,  ±300,  and  unto  Agnes  Ounnmgiiam,  widow,  £300, 

fr"o'm  the  deT  ^^'^  8^'^  Helen  and  Agnes  being  the  daughters  of  the  late 

^[  H*  ^^'■^»y  James  Kilpatrick,  deceased.     Also  the  testator  gave  unto 

A.  C.  until  the  Ilclun   Stuart  and            (a)  Stuart,  spinsters,   and  two  of 

survivor  of  the  the  daughters  of  the  said  Helen  Stuart,  widow,  the  annual 

t^U:— "j^i'w  ^""^'^  ^^  ^^'^  apiece  during  their  lives.     The  testator  also 

secondly,  that  gave  uiito  Elizabeth  Cunnindiam,  the  daughter  of  the  smd 

the  gift  to  H.S.  /--i         •      i               11                     ^ 

and  A.  C,  and  Agncs  Cunningham,   the  annual  sum  of  £25  during  her 

children,  was  a  ^^^^y  ^hc  first  payments  of  the  three  annual  sums  to  begin 

gift  per  capita 
and  not  per 

''''■^"-  (a)  So  in  the  will. 


Murray. 
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at  the  end  of  six  months  after  the  death  of  the  testator.         1347. 
The  will  then  proceeded  as  follows: — "And  I  also  rive    ^^     *     ' 
and  bequeath  the  residue  of  the  dividends  and  annual  in-  v, 

come  arising  during  the  lives  of  the  said  Helen  Stuart  and 
{a)  Stuart,  daughter  of  the  said  Helen  Stuart,  widow, 
and  Elizabeth  Cunningham,  unto  the  said  Helen  Stuart,  the 
mother,  and  the  said  Agnes  Cunningham,  to  be  paid  them 
half-yearly  during  their  lives,  in  equal  proportions,  for  their 
own  separate  use,  and  not  to  be  liable  to  the  control  or 
debts  of  any  husband  they  or  either  of  them  may  marry ; 
and  from  and  after  the  death  of  the  said  Helen  Stuart,  the 
daughter,  and  (a)  Stuart  and  Elizabeth  Cunningham, 

as  to  all  the  rest  and  residue  of  my  said  estate  and  effects, 
of  what  nature  or  kind  soever,  and  wheresoever  situate,  I 
give,  devise,  and  bequeath  the  same  utito  the  said  Helen 
Stuart  and  Agnes  Cunningham,  and  their  several  children^ 
to  be  divided  between  them  in  equal  shares  and  proportions." 

In  1840  the  testator  died,  without  leaving  any  widow, 
and  not  seised  of  any  real  estate.  Mrs.  Stuart  and  Mrs. 
Cunningham,  both  mentioned  in  his  will,  were  his  only 
next  of  kin  living  at  his  death,  Mrs*  Stuart  died  in  1844, 
and  Mrs.  Cunningham  died  in  1846.  Elizabeth  Cunning- 
ham, mentioned  in  the  will,  was  the  only  child  of  Mrs. 
Cunningham ;  she  by  marriage  became  Mrs.  Hay,  and  was 
a  party  to  the  original  suit,  but  died  shortly  after  its  in- 
stitution, and  the  suit  was  revived  against  her  administra- 
tor. Mrs.  Stuart  had  at  the  date  of  the  will  five  children ; 
of  whom  Helen  Stuart  and  Agnes  Jane  Stuart,  found  by 
the  Master  to  be  the  person  designated  as  Stuart, 

annuitants  mentioned  in  the  testator's  will,  were  two.  All 
of  those  five  children  were,  in  person  or  by  representation, 
parties  to  the  suit. 

Two  of  the  annuitants  of  £25  each  were  still  alive. 

This  cause  now  coming  on  for  hearing  on  further  direc- 

(a)  So  in  the  will. 
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1847.        tions^  the  questions  were, — ^first^  as  to  the  testator^s  estate 
Cunningham   ^^^  *^®  death  of  the  annuitants,  whether  it  waa  divisible 
V-  per  capita  or  per  stirpes ;  secondly,  whether  the  surplus  of 

the  income  of  the  testator's  estate  during  the  lives  of  the 
annuitants  was  residue,  distributable  as  such  under  the 
will,  or  undisposed  of,  and  as  such  belonging  to  the  testir 
tor's  next  of  kin.  The  arguments  were  mainly  directed  to 
the  first  of  these  questions. 

Sir  Francis  Simpkinsan,  Mr.  Pigotty  and  Mr.  J.  H.  Palmer^ 
for  the  plaintiff,  the  representative  of  Mrs.  Cunningham. 

Mr.  Russell  and  Mr.  Goodeve  for  Mrs.  Hay's  representa- 
tive, in  the  same  interest  with  the  plaintiff. 

It  was  contended,  on  behalf  of  the  plaintiff  and  this  de- 
fendant, that  the  division  between  the  two  ladies  should  be 
per  stirpes  and  not  per  capita^  and  the  following  cases  were 
cited : — Brett  v.  Norton  (a),  as  being  nearly  identical  with 
the  present  case,  Flinn  v.  Jenkins  (&),  Waddington  v.  Wadr 
dington  (c),  Woodstock  v.  ShilHtoe  (d\  Rowland  v.  Gor^ 
such  (e\  Booth  v.  Vicars  {f),  WildCs  ca»e{g). 

Mr.  Lee  and  Mr.  J.  //.  LatOy  for  one  of  the  defendants, 
a  daughter  of  Mrs.  Stuart. 

Mr.  Wigram  and  Mr.  Cotton^  for  two  other  defendants^ 
daughters  of  Mrs.  Stuart. 

Mr.  Anderdon  and  Mr.  Shapter,  for  another  daughter,  and 
her  husband  and  incumbrancers  upon  their  shares. 

Mr.  Anderson,  for  another  defendant. 

Mr.  Hubbacky  for  another  defendant. 

(a)  4  Bea.  239.  (e)  2  Cox,  187. 

{h)  1  CoU.  365.  (/)  1  CoU.  6. 

(c)  2  Hare,  54.  (g)  6  Rep.  16  b. 
{d)  6  Simons,  416. 
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For  all  these  defendants  it  was  contended,  that  the  divi-         1847. 
sion  of  the  residue  should  be  per  capita  ;  in  support  of  which   cunninoham 
the  following  cases  were  cited :   Oates  v.  Jackson  (a\  Jef-      ,,   «'• 

°  \   y»      ^  Murray. 

fery  v.  H(meywood{b\   Crockett  v.  Crockett  {c)y  Raikes  v. 

fFard(d)y  Blackler  v.  Webb{e)y  Rickabe  v.  Garwood  {/), 

Lejiden  v.  Blackmore  (ff)j  Dowding  v.  Smith  (h).  Dyer  v. 

Zh/er  (i),  Lady  Lincoln  v.  Pelham  (A),  and  Heron  v.  Stokes{t). 

On  the  second  question,  Watson  v.  Hayes  (m)  and  Bullock 

V.  Stones  (n)  were  cited. 

Mr.  Spurrier  appeared  for  the  executors. 

The  following  cases  were  also  referred  to  in  the  argument : 
Morse  v.  Morse  {o\  De  Witte  v.  Z>^  Witte{p),  Beales  v.  Cm- 
ford{q)y  and  Batsford  v.  Kebbell(r). 

The  Vice-Chancellor  : —  J^we  20. 

The  facts  upon  which  the  questions  in  this  cause,  as  to 
the  construction  of  the  will  of  the  testator,  Mr.  John  Kil- 
patrick,  arise,  are,  that  the  testator  left  Mrs.  Stuart  and 
Mrs.  Cunningham,  both  mentioned  in  his  will,  his  sole  next 
of  kin  at  his  death ;  that  Mrs.  Hay  (called  in  the  will  Eliza- 
beth Cunningham),  the  daughter  of  Mrs.  Cunningham, 
survived  him,  but  has  since  died,  having  been  survived  by 
Mrs.  Stuart,  who  was  herself  survived  by  Mrs.  Cunningham, 
since  also  deceased ;  that  Mrs.  Hay  was  Mrs.  Cunningham's 
only  child ;  that  Mrs.  Stuart  had  five  children  only  living 


(a)  2  Strange,  1172.  (i)   1  Mer.  414. 

(b)  4  Madd.  398;  and  see  there-  (k)  10  Ves.  167. 

on  2  Jarm.  on  Wills,  313.  (I)   2  Dm.  &  War.  89. 

(c)  1  Hare,  451.  (m)  9  Sim.  600. 
{d)  Id.  445.  (n)  2  Ves.  sen.  521. 
(e)  2  P.  Wms.  383.  (o)  2  Sim.  485. 
(/)  8  Beav.  579.  (/?)  11  Id.  41. 

Iff)  10  Sim.  626.  (y)  13  Id.  592. 

(A)  3  Beav.  541.  (r)  3  Ves.  363. 
VOL.  I.                                          B  B  D.  O.  8. 
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1847.        at  the  date  of  the  will,  (which  particularly  mentions  two  of 

Cunningham  ^hem)^  and  had  not  any  child  afterwards;  and  that  thoee 

^  ^'  five  children  are  parties  to  the  suit.     It  appears  that  two  of 

the  annuitants  of  £25  per  annum  each  have  survived  both 

Mrs.  Stuart  and  Mrs.  Cunningham,  and  are  still  living.   The 

testator  left  no  widow.     He  had  no  real  estate. 

In  this  state  of  things,  I  have  had,  first,  to  consider  whe- 
ther the  construction  for  which  those  who  represent  the 
estate  of  Mrs.  Hay  contend  can  be  maintained,  and  I  have 
been  disposed  to  support  that  construction  if  possible,  sus- 
pecting that  the  testator,  if  he  could  l>e  consulted,  would  so 
inteq)ret  the  instrument.  But  as  Lord  JEldon  said,  in 
Bootle  V.  Blundell{a)y  ^^  The  question  is  not  what  the  tes- 
tator really  meant,  (which  can  never  be  ascertained),  but 
what  he  has  authorised  the  Court  to  say  it  is  probable  was 
his  meaning.''  And  I  think  that  here  it  would  be  taking  too 
great  a  liberty  with  the  language  which  the  testator  has 
adopted,  and  that  it  would  be  unsafe,  to  determine  that  he 
has  authorised  the  Court  to  say  that  his  meaning  was  pro- 
bably in  favour  of  Mrs.  Hay  to  the  extent  alleged  on  behalf 
of  her  estate. 

I  must,  therefore,  though  not  very  willingly,  decide  against 
that  construction,  and  I  must,  for  the  same  reason,  (and 
also  not  very  willingly),  determine  that  what  he  gives  by 
the  words,  "  I  give,  devise,  and  bequeath  the  same  unto  the 
said  Helen  Stuart  and  Agnes  Cunningham,  and  their  sevenl 
children,  to  be  divided  between  them  in  equal  shares  and 
proportions,"  is  given  to  Mrs.  Stuart,  Mrs.  Cunningham, 
Mrs.  Hay,  and  the  five  children  of  Mrs.  Stuart  equally, /w^ 
capita^  as  tenants  in  common,  so  as  to  be  divisible,  therefore, 
in  eighths — one  belonging  to  Mrs.  Stuart's  estate,  another 
to  Mrs.  Cunningham's  estate,  another  to  Mrs.  Hay's  estate, 
and  the  other  five  to  Mrs.  Stuart's  five  children. 

But  as  two  of  the  annuitants  of  £25  per  annum  each  are 

(o)  1  Mer.  237. 
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alive,  the  question  remains  (at  least  I  have  not  meant  what         1847. 
I  have  said  as  determining  or  covering  the  question),  who    cunninoham 
are  entitled  to  that  portion  of  the  income  between  the  deaths      ,,  »• 

^  ,  Murray. 

of  Mrs.  Stuart  and  Mrs.  Cunningham  to  which  Mrs.  Stuart 

would  have  been  entitled  if  she  had  lived  to  the  time  of 

Mrs.  Cunningham's  death,  and  to  the  income  (beyond  the 

annuities  or  annuity  of  £25  per  annum  for  the  time  being 

payable)  from  the  death  of  Mrs.  Cunningham  to  the  death 

of  the  survivor  of  the  three  annuitants. 

This  part  of  the  case  especially  has  seemed  and  still  seems 
to  me  to  be  not  by  any  means  free  from  difficulty.  With 
respect  to  it,  I  have  not  omitted  to  consider  Bullock  v. 
Stones  (a)j  (mentioned  at  the  bar),  Shaw  v.  Cunliffe(b\ 
GlanviU  v.  Glanvill  (c),  Ackers  v.  Phipps  ((f),  and  other  au- 
thorities. 

But  the  language  and  provisions  of  this  will,  which  are 
not  of  a  common  or  usual  kind,  are,  on  the  whole,  such  as 
to  persuade  me  that  there  is  a  partial  intestacy,  namely, 
that  the  portion  of  the  income  between  the  deaths  of  Mrs. 
Stuart  and  Mrs.  Cunningham,  to  which  I  have  just  been 
referring,  and  the  income  (subject  as  I  have  been  mention- 
ing) from  Mrs.  Cunningham's  death  to  the  death  of  the 
surviving  annuitant,  ought  to  be  held  to  belong  to  the  estates 
of  Mrs.  Stuart  and  Mrs.  Cunningham  as  upon  an  intestacy. 
This  is  my  ultimate  impression ;  though  I  cannot  declare 
that  I  am  confident  as  to  its  correctness. 

I  think  that  I  may  say  of  this  instrument,  as  Lord  Eldon 
did  of  Mr.  Blundell's  will,  that,  could  it  "  be  referred  to  a 
number  of  lawyers  they  would  probably  entertain  a  diver- 
sity of  opinion  upon  it ; "  but,  as  I  may  add,  also  in  his 
words,  *'  I  cannot,  by  any  consideration  given  to  it,  assist 
my  mind,  or  prepare  it  for  the  decision  of  the  question  more 
than  it  is  prepared  already." 

(a)  2  Ves.  sen.  621.  {b)  4  Bro.  C.  C.  144. 

(c)  2  Mer.  38.  (<0  9  Bligh,  New  Rep.  430. 

B  B  2 
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1847.  With  respect  to  the  conclusion  of  partial  intestacy  (which 

Cunningham  P^^^J^^P^  '^^7  ^  thought  especially  doubtful),  it  is  to  be  ob- 
^'  served,  that,  before  making  any  one  of  the  beneficial  gifts 

made  by  the  will,  (except  the  bequests  of  19  guineas  each 
to  the  trustees  for  their  trouble),  the  testator  ^ves  all  his 
property  to  the  two  trustees  (also  his  executors)  in  these 
words,  "  Upon  trust,  as  soon  afler  my  decease  as  they  con- 
veniently can,  to  collect,  get  in,  and  convert  the  same  into 
money  by  public  or  private  sale,  as  they  may  think  proper, 
and  to  invest  the  same  (subject  to  the  payment  of  the  several 
legacies  by  me  specifically  bequeathed,  and  to  the  payment 
of  my  debts,  funeral  and  testamentary  expenses)  in  the 
purchase  of  some  or  one  of  the  government  stocks  or  fiinds 
of  Great  Britain,  and  to  stand  and  be  possessed  of  the  same, 
and  the  dividends,  interest,  and  annual  income  arising  there- 
from, and  to  pay  and  apply  the  same  as  by  me  hereafter 
directed,  that  is  to  say,  in  the  first  place,  to  pay  all  my  just 
debts,  funeral  and  testamentary  expenses;  and  from  and 
after  payment  thereof"  the  testator  makes  the  bequests  to 
Miss  Laurcmer  and  Miss  Baker,  and  the  bequest  to  Mrs. 
Stuart  and  Mrs.  Cunningham,  and  their  children.  Now, 
the  gift  which  I  have  said  that  I  read  as  a  gift  to  IVlrs. 
Stuart  and  Mrs.  Cunningham,  and  their  children,  as  tenants 
in  common,  per  capita,  actually,  became,  as  I  apprehend, 
vested  at  the  testator's  death,  though  it  would  perhaps  have 
comprised  any  child  of  cither  Mrs.  Stuart  or  Mrs.  Cun- 
ningham coming  into  existence  after  his  death,  had  there 
been  any  such  child.  There  was  no  contingency,  or  no 
other  contingency.  But  the  gift,  as  I  think  myself  bound 
to  interpret  the  instrument,  was  deferred  in  enjoyment  until 
the  decease  of  the  survivor  of  the  three  annuitants.  It  is 
introduced  by  these  words,  "  and  from  and  aft«r  the  death 
of  the  said  Helen  Stuart,  the  daughter  Stuart 

and  Elizabeth  Cunningham;"  and  though  he  next  says,  *'as 
to  all  the  rest  and  residue  of  my  said  estate  and  effects,  of 
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what  nature  or  kind  soever,  and  wheresoever  situate,"  the 
general  investment  in  the  funds  that  he  had  previously  di- 
rected must  be  recollected.  There  appears  to  me  to  be  an 
exclusion  from  this  final  gift  of  such  portions  of  the  divi- 
dends previous  to  the  death  of  the  surviving  annuitant  as  I 
have  mentioned. 


373 


Cunningham 

V, 

Murray. 


Declare,  that  there  was  an  intestacy  as  to  the 
surplus  income  during  the  lives  of  the  two  an- 
nuitants, and  that  the  residue  is  divisible,  per 
capita^  in  eight  shares. 


On  an  appeal  from  the  above  decision,  the  Lord  Chan-         1848. 
ceUor   held   that  there  was   no   intestacy,  and  varied  the      «^**«^14. 
decree  in  this  particular  accordingly. 


NOTT  V,  NOTT. 


June  19. 


G 


ENERAL  SIR  WILLIAM  NOTT,  the  testator  in  Part  of  the 

the  cause,  by  his  will,  gave  certain  legacies  to  the  plaintiffs,  utor  were  in " 

who  were  his  daughters,  and  appointed  his  wife.  Lady  Nott,  admi^biS«tioii 

the  executrix  of  his  will.  >n  India  by  an 

official  admi- 

Upon  the  testator's  death.  Lady  Nott  proved  his  will  in  nistrator  ap. 
the  Prerogative  Court  of  Canterbury.  Before  they* 

The  testator  havins^  died  possessed  of  assets  at  Calcutta,  ^crcc^mplctely 

,    ,  ,  ,  admmiatered,  a 

letters  of  administration  of  his  goods  there  were  granted  to  legatee's  luit 
Sir  Thomas  Turton,  the  registrar  of  the  supreme  court.        in  thla  country 

against  the 
executrix,  who  had  proved  the  will  here,  and  who,  after  obtaining  from  the  Master  snoceasiTe 
orders  extending  the  time  for  putting  in  her  answer,  obtained  one  more  order,  giving  her  six 
weeks'  further  time.  This  order  was  made  upon  an  affidavit  of  her  solicitor,  setting  out  a  letter 
from  the  Indian  administrator,  who  promised  to  remit  the  balance  due  from  him  by  the  next 
mail,  and  stating  that  the  receipt  of  this  balance  and  of  the  administrator's  accounts  were  neoei- 
■ary  to  enable  the  defendant  to  put  in  a  complete  answer : — Heldf  that,  although  the  Court 
might  not  itself  have  thought  fit  to  grant  the  indulgence,  the  order  ought  not  to  be  dischargwl. 
Principles  on  which  the  Court  proceeds  in  reviewing  the  Master's  decision  on  such  points. 
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April  2()th. 
1848. 


The  two  daughters  filed  their  bill  in  August,  1846, 
against  Lady  Nott  and  Sir  Thomas  Turton,  for  the  pay- 
ment of  their  legacies  out  of  the  testator's  aBsets,  proceed- 
ing against  Lady  Nott  alone,  on  the  suggestion  that  Sir 
Thomas  Turton  was  out  of  the  jurisdiction. 

The  plaintiffs  amended  their  bill  in  January,  1847. 

Several  orders,  enlarging  the  time  for  Lady  Nott  to 
answer  the  amended  bill,  were  made  by  the  Master. 

This  was  a  motion  on  behalf  of  the  plaintiffi  to  dis- 
charge the  last  of  these  orders,  dated  the  2nd  of  June, 
1847,  which  gave  the  defendant  six  weeks  further  time, 
and  was  made,  on  an  affidavit  of  Lady  Nott's  solicitor,  to 
the  effect,  that  he  received  a  letter  from  Sir  Thomas  Tur- 
ton, stating  that  the  latter  had  applied,  without  success,  for 
a  Government  bill,  to  enable  him  to  remit  the  balance  of 
the  testator's  assets  in  his  hands,  but  would  remit  the 
balance  by  the  then  next  Bombay  mail,  or  in  the  best  way 
he  could.  The  solicitor,  in  his  affidavit,  further  stated,  that, 
on  the  remittance  of  such  balance,  Lady  Nott  would  be 
able  to  answer  those  inquiries  in  the  amended  bill  which 
related  to  the  assets  of  the  testator  in  India,  and  the  appli- 
cation thereof,  and  the  amount  which  would,  after  the  re- 
mittance of  such  balance,  still  remain  due  to  the  plaintifis, 
and  would  also  be  able  to  raise  such  questions,  with  respect 
to  the  payment  thereof,  as  might,  under  the  advice  of 
counsel,  be  necessary  in  the  administration  of  the  estate, 
but  that  none  of  such  matters  could  be  gone  into  until  Sir 
Thomas  Turton  had  administered  the  assets  in  India,  and 
remitted  the  balance,  with  his  accounts. 


Mr.  Russell  and  Mr.  IF,  M.  James,  for  the  motion. 


Mr.  Bacon  and  Mr.  Eade,  for  Lady  Nott. 

The  Vice-Chancellor  : — 

I  am  not  by  any  means  sure  that,  had  I  been  in  the  place 
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of  the  learned  Master,  I  should  not  have  refused  to  allow  the  1847. 
defendant  the  time  that  he  has  allowed  her.  A  conclusion, 
however,  formed  by  him  on  such  a  point,  is  as  likely  to  be 
right  as  a  conclusion  by  me ;  nor  am  I  prepared  to  say  that 
every  sort  of  appeal  from  a  Master  ought  to  be  decided  ac- 
cording to  the  view  which  the  judge  before  whom  it  comes 
may  conceive  that  he  should  have  taken  of  the  case,  had  it 
come  originally  before  him.  Such  a  rule  would  possibly  not 
square  with  a  wise  and  discreet  course  of  administering  jus- 
tice, to  which  it  belongs  not  to  foster  or  encourage  frivolous 
or  minute  or  captious  litigation ;  and  if  in  any  case  there 
ought  to  be  a  tendency  rather  to  adopt  than  to  dissent  from 
an  impartial  opinion  formed  by  a  competent  person,  under 
the  sanction  of  a  judicial  oath,  that  tendency  may  well  be 
allowable,  where,  as  here,  the  question  is  neither  of  law  nor 
of  practice,  nor  involving  a  disputed  fact  of  any  value,  but 
is  one  merely  of  discretion,  and  that  upon  such  a  matter 
only  as  filing  an  answer  to  the  amendments  of  a  bill  five  or 
six  weeks  earlier  or  later,  without  one  extraordinary  cir- 
cumstance or  special  reason  for  pressure. 

Whether,  to  justify  a  practical  difference  of  judicial  opin- 
ion upon  appeal,  the  case  ought  to  be  one  of  importance, 
either  in  the  particular  instance  or  in  point  of  general  prin- 
ciple, I  will  not  say ;  but  assuredly,  where  there  is  import- 
ance of  neither  sort,  when  the  question  is  a  gucestiuncula 
like  this  before  me,  a  very  clear  case  may  with  propriety  be 
required. 

If  there  is  room  for  doubt  here,  the  rule,  in  dubio  dicendum 
est  prcBsumi  pro  sententid,  can  never,  I  think,  be  much  better 
applied.  I  doubt,  and  refuse  the  motion.  Both  parties 
having  agreed  to  the  terms  which  I  have  stated,  thati  con- 
sidered reasonable,  let  the  defendant's  costs  of  it  be  costs 
in  the  cause. 
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1847. 
June  2M  3i 

27M.  Barker  v.  Birch. 

JnlyVM.  Q 

There  may  be  O AMUEL  BARKER  was  possessed  at  the  time  of  hii 

circumstances  -i.i/*'«iii                     i^.                    ••                •          e 

uDder  which  the  ucath  of  Considerable  personal  estate,  comprising  a  piece  ot 

Sie"roiTof  uni-  g^"^^  ^^^^  under  a  lease  for  the  residue  of  a  long  term  of 

versai  legatees  years,  with  some  erections  and  buildings,  steam-engines, 

direct  an  ac-  forgcs,  fumaccs,  and  machinery  fixed  upon  tlie  premises; 

debtor^to  ule  *  ^^^  whole  being  vested  in  Charles  Birch  (a  defendant),  u 

testator's  estate,  g^  tiiistcc  for  the  tcstator.     The  testator  was  also  possessed 

without  colla-  ^                                    ^                ^                        ^         * 

sion  bein^  es-  of  stock  in  trade  on  the  sidd  premises.     By  his  will,  dated 

tween  the  debtor  in  September,  1832,  the  said  Samuel  Barker  gave  the  whole 

repiS^ntotivcr^  of  his  property  to  his  wife,  Jane  Barker,  absolutely ;  and 

or  any  evidence  appointed  her,  and  Charles  Birch,  and  one  TVlUiam  Law- 

01  insolvency  *  * 

on  the  part  of  son,  cxccutrix  and  executors  of  his  will,  which  was  proved, 

his  refusal  to  on  January  29,  1833,  by  Charles  Birch  alone,  who  took 

^therthan h*^*^  upon  himsclf  the  execution  thereof,  and  possessed  himself 

omission  to  in-  of  the  personal   estate  and   effects  of  the  testator  to  an 

Btitute  proceed-  /v   •          /»       i                             t»  %» 

ings  for  a  con-  amount  inuch  more  than  suincient  tor  the  payment  of  his 

period.  ^  J^®*  debts  and  funeral  expenses. 

Qu<sre,  whe-  Neither  Mrs.  Barker  nor  Mr.  Lawson  ever  proved  the  will 

ther  an  honest  '^ 

refusal  by  an  Mrs.  Barker,  by  her  will,  dated  October  3,  1833,  gave, 

stituteasuit  dcviscd,  and  bequeathed  all  her  estate  to  Johanna  Eliza- 

vftli^on^'  both  Danicll  and  George  Richard  William,  two  of  the  de- 

reasonably  al-  fcndants,   who   had   Since  intermarried,   in  trust  for  the 

leged  to  be 

equitably  in-  testatrix's  SIX  children,  and  appointed  them  executrix  and 

testator,  is  suf-  exccutor  of  her  will,  and  also  left  the  six  children  to  their 

to  enaMe  the^^  ^^^^  ^^^  guidance,  appointing  them  guardians  with  Charles 

universal  icga-  Birch  and  William  Lawson.     The  testatrix  died,  Novem- 

tce  of  the  testa- 
tor to  sue  the  ber  19,  1833,  leaving  the  plaintiffs,  and  Emma  Clementina 

making'the  M-'  Barker,  and  Charles  James  Barker,  her  six  children,  her 

ecutor  a  party,  gurvivin^]:.     Emma  Clementina  Barker  and  Charles  James 

QtuBrCt  whe-  ... 

ther  a  party  Barker  had  since  diei],  infants,  and  unmarried, 

can  read  the 
cross-examina- 
tion of  the  witness  of  his  adversary  where  the  latter  does  not  read  the  examination  in  chief. 
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The  defendants  George  Richard  Hilliard  and  his  wife 
proved  Mrs.  Barker's  will. 

Upon  the  death  of  the  testator  Samuel  Barker,  Charles 
Birch  took  possession  of  the  whole  of  his  personal  estate,  in- 
cluding the  leasehold  premises  and  the  steam-engine  plant, 
utensils,  and  stock  in  trade,  and  got  in  the  debts  due  to 
the  testator  to  a  considerable  amount,  and  carried  on  the 
business  of  the  testator,  as  an  iron  manufacturer,  on  the 
premises,  and  received  considerable  profits  therefrom.  He 
afterwards  sold,  and  received  considerable  sums  of  money 
for  the  leasehold  premises,  steam-engine,  plant,  utensils,  and 
stock  in  trade. 

The  present  suit  was  instituted  in  1839,  on  behalf  of  the 
surviving  children  of  Mrs.  Barker,   against   Mr.  Charles 
Birch,  Mr.  Lawson,  Mr.  and  Mrs.  Hilliard,  and  the  admi- 
nistrator of  the  deceased  children,  stating  that  Mr.  Birch 
had  in  his  hands  a  considerable  portion  of  the  testator's 
estate  remaining  undisposed  of,  and  that  the  plaintiffs  had 
frequently  requested  Mr.  Birch  and  Mr.  Lawson  to  come 
to  a  full  and  true  account  with  the  plaintiffs,  or  with  G.  R. 
Hilliard  and  his  wife,  for  the  personal  estate  and  effects  of 
the  testator  Samuel  Barker,  and  to  pay  and  secure  the  clear 
residue  thereof  to  or  for  the  benefit  of  the  plaintiffs,  with 
which  request  the  plaintiffs  well  hoped  that  the  defendants 
Birch  and  Lawson  would  have  complied,  but  that  they  had 
refused  so  to  do,  and  that  the  plaintiffs  had  requested  the 
defendants  Hilliard  and  his  wife  to  require  the  defendants 
Birch  and  Lawson  to  come  to  an  account  with  them  for  the 
personal  estate  of  the  said  testator,  and  to  pay  and  deliver 
the  residue  thereof  unto  them  for  the  benefit  of  the  plaintiffs, 
but  that  the  defendants  Hilliard  and  his  wife,  colluding 
with  the  defendants  Birch  and  Lawson,  severally  refused  to 
require  them  so  to  do,  and  refused  to  take  any  proceedings 
against  them  for  the  purpose  of  obtaining  such  account,  or 
for  compelling  payment,  or  delivery  of  the  residue  of  the 
said  testator's  personal   estate;   and  that,  to  give  some 
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1847.  colour  of  justice  to  Buch  refusal,  the  defendants  Birch  and 
Law80D  sometimes  pretended  that  the  personal  estate  and 
effects  of  the  said  testator  were  small  and  inconsiderable, 
and  not  more  than  sufficient  to  pay  and  satisfy  his  debts 
and  funeral  expenses,  and  that  they  had  applied  all  suck 
personal  estate  and  effects  in  a  due  course  of  administnh 
tion ;  whereas  the  plaintiffs  chai^ged  the  contrary  to  be  true. 
The  prayer  was,  that  it  might  be  declared  that  the  defSend 
ant  Birch  was  a  trustee  for  the  testator  Samuel  Barker,  of 
the  leasehold  property  and  premises,  and  (if  necessary)  tbat 
it  might  be  declared,  that  the  sale  was  a  fraudulent  contriT- 
ance  of  the  defendant  Birch,  and  void ;  that  an  acoonnt 
might  be  taken  of  the  personal  estate  and  effects  of  the  tes- 
tator, Samuel  Barker,  which  had,  or,  but  for  the  wilful  de- 
fault of  the  defendants  Birch  and  Lawson,  or  either  of  them, 
might  have  come  to  their  hands,  including  the  leasehold 
premises,  plants  stock  in  trade,  &c.,  and  also  an  account  of 
the  profits  derived  by  the  defendant  Birch  from  continuiDg 
and  carrying  on  the  testator's  business ;  also  an  account  of 
the  testator's  debts  and  funeral  expenses ;  and  that  the  tes- 
tator's personal  estate  might  be  applied  in  a  due  course  of 
adminisntnition ;  and  that  the  defendants  Birch  and  Lawson 
might  be  decreed  to  pay  what  might  be  found  due  from 
tliom. 

Mr.  and  Mrs.  Ilillianl  by  their  answer  said,  they  believed 
it  to  be  true,  that  Mr.  Birch  possessed  himself  of  the  per- 
sonal estate  and  effects  of  the  testator  to  an  amount  much 
more  than  sufficient  for  the  payment  of  his  just  debts  and 
funeral  expenses,  and  they  believed  that  neither  J.  Barker 
nor  W.  Lawson  ever  proved  the  will  of  the  said  testator. 
They  said,  they  had  been  informed,  and  believed,  that  Mr. 
Birch  carried  on  the  business  of  the  testator  on  the  pre- 
mises up  to  or  about  the  time  in  the  bill  mentioned;  and 
that  he  did  on  or  about  the  same  time  sell  the  same ;  and 
they  believed  that  Sir.  Birch  liad  made  and  received  very 
considerable  profit  from  carrying  on  the  testator's  trade, 
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and  had  sold  and  received  considerable  sums  of  money  for 
the  leasehold  premises,  steam-engine,  plant,  utensils,  and 
stock  in  trade,  and  removed  some  part  or  parts  thereof  from 
the  said  premises  at  the  time  of  the  sale,  but  whether  he 
had,  out  of  such  receipts,  a  long  time  since  or  ever,  paid  or 
satisfied  all  the  just  debts,  funeral  and  testamentary  ex- 
penses of  the  testator,  they  were  unable  to  set  forth,  as  to 
their  knowledge,  information,  or  belief;  but  they  had  been 
informed,  and  believed,  that  he  had  in  his  hands  a  con- 
siderable sum  of  money  arising  from  the  said  testator^s  es- 
tate, and  a  considerable  portion  of  the  said  testator's  estate 
remaining  undisposed  of;  and  they  believed  that  some 
persons,  on  behalf  of  the  infant  complainants,  but  not  the 
plaintiffs  themselves,  had,  though  not  frequently,  requested 
Mr.  Birch  to  come  to  a  full  and  true  account  with  the  plain- 
tiffs, or  with  these  defendants,  for  the  personal  estate  and 
effects  of  the  said  testator  Samuel  Barker,  and  to  pay  and 
secure  the  clear  residue  thereof  to  or  for  the  benefit  of  the 
plaintiffs;  and  that  Mr.  Birch  refused  to  comply  with  such 
request.  And  they  admitted  that  the  plaintiffs  had  re- 
quested them  to  require  Mr.  Birch  to  come  to  an  account 
with  them  for  the  personal  estate  and  effects  of  the  testator 
Samuel  Barker,  and  to  pay  and  deliver  the  residue  thereof 
unto  them  for  the  benefit  of  the  said  plaintiffs ;  and  they  ad- 
mitted that  they  refused  to  require  Mr.  Birch  so  to  do,  and 
that  they  refused  to  take  any  proceedings  against  him  for 
the  purpose  of  obtaining  such  account,  or  for  compelling 
payment  or  delivery  of  the  residue  of  the  said  testator's 
personal  estate,  because  they  were  desirous  (if  possible)  of 
getting  in  and  applying  the  estate  for  the  benefit  of  the 
infant  plaintiffs,  without  a  suit  in  equity  for  that  purpose ; 
and  they  said,  that  they  had  still,  and  had  ever  since  the 
decease  of  Mrs.  Barker  had  the  care  and  custody  of  the  in- 
fant plaintiffs.  And  at  the  end  of  their  answer  they  said, 
that  they  were  ready  and  willing  to  act  in  the  premises 
under  the  direction  of  the  Court,  upon  being  paid  their 


380  CASES   IN   CHANCEaV. 

1847.  codts.  The  defendant  Birch  in  his  answer  demed  oollusiixi, 
B\KKBR  ^"^  stated  that  the  testator's  estate  was  insolvent,  and  that 
„  ''•  tiie  sale  had  been  fair  and  proper.     The  defendant  Law- 

BlHCII.  '^ 

son's  answer  stated  that  he  had  never  acted  as  executor. 

Mr.  Kenyan  Parker^  Mr.  Bacon,  and  Mr.  fVilleoek,  for 
the  plaintifts. — In  Burroughs  v.  Elton  (a)  it  was  held,  that 
a  creditor  might  sue  in  equity  persons  accountable  to  the 
estate,  when  tlie  executor  had  become  bankrupt  and  re- 
fused to  get  in  the  assets ;  and  in  Lancaster  v.  Evors{h\ 
where  the  point  was  fully  discussed,  the  blaster  of  the 
Rolls  said,  that  the  circumstance  of  the  refusal  of  the  exe- 
cutors to  recover  tlie  only  assets  would  make  the  case  an 
exception  to  the  general  rule.  They  also  cited  Bcwsher  v. 
Watkins  (r). 

The  ViCE-CiiANCELLOR  referred  to  Ahager  v.  Rowley  (d), 
and  Bechhy  v.  Dorrington,  cited  in  that  case. 

Mr.  Russell,  Mr.  Ileatltfield,  and  Mr.  Haddon,  for  the 
defendant  Birch. — A  legatee  cannot  sue  a  debtor  to  tlie 
estate  without  proving  collusion  between  him  and  the  per- 
sonal representative,  or  the  insolvency  of  the  latter:  Mit- 
fonl  on  IMcading,  158,  Ulterson  v.  Mair{e),  Troughton  v. 
Bhikvs{f),  EbnsHe  \,  Macaulag  (j^),  Baddeley  v.  Curwcn{h\ 
They  also  referred  to  Davics  v.  Davies{i\  Holland  v.  iW- 
or{k).  In  this  case  there  is  no  evidence  even  of  such  re- 
fused. And  it  was  expressly  decided  in  an  imrc[)orted  case, 
that  neglect  on  the  part  of  the  executor  was  not  enough  if 
he  was  solvent. 


{a)  11  Ves.  20.  (/)  C  Ves.  573. 

\h)  4  IJenv.  1(W.  (y)  «  Bro.  C.  C.  G24. 

(r)  I  Uuss.  ik  Myl.  277.  (V)  2  Coll.  151. 

(r/)«  VoH.740.    '  (0   2K(>en,5.30. 

(c)  2  Ves.  jun.  05.  (X)  1  Myl.  &  K.  240. 
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Mr.  Wigram  and  Mr.  Speedy  for  the  defendant  Lawson. —         1847. 
If  it  be  established  that  a  mere  refusal  to  sue  on  the  part 
of  the  legal  personal  representative  is  sufficient  to  enable  a 
legatee  to  proceed  against  a  debtor  to  the  estate,  the  result 
will  be,  that,  where  the  demand  is  legal,  the  circumstance 
of  the  executor  declining  to  enforce  the  demand  will  con- 
vert an  action  into  a  suit  in  Chancery.     Surely  the  debtor 
would  have  a  right  to  object  to  such  a  consequence.    There 
is  a  known  and  established  practice  in  all  such  cases,  which 
is  quite  free  from  any  such  difficulty.     The  legatee  files  his 
bill  against  the  personal  representative ;  and  if  he  establishes 
a  proper  case,  a  receiver  is  appointed,  and  there  is  a  refer- 
ence to  the  Master  to  inquire  whether  the  proceeding,  either 
at  law  or  in  equity,  which  the  legatee  alleges,  ought  to  be 
instituted,  but  which  the  legal  personal  representative  de- 
clines commencing  on  his  own  responsibility,  will  be  bene- 
ficial to  the  estate ;  and  if  the  Master  finds  that  it  will  be, 
the  proceeding  is  taken  in  the  name  of  the  legal  personal 
representative  under  the  indemnity  of  the   Courts     The 
passage  cited  from  the  judgment  of  the  Master  of  the  Kolls 
in  Lancaster  v.  Evors  (a),  is  extra-judicial.     In  Elmslie  v. 
Macaulay  (5),  which  was  a  bill  by  creditors  of  a  testator 
against  persons  having  assets  of  the  testator,  the  Master  of 
the  Kolls  said :  '^  It  is  impossible  to  maintain  such  a  bill, 
except  in  the  case  where  there  is  a  collusion  of  the  execu- 
trix with  the  person  who  is  possessed  of  the  fund."     [  The 
Vice- Chancellor, — But  the  Master  of  the  Rolls  adverts  to 
the  circumstance  of  the  executrix  having  sworn,  by  her 
answer,  that   she  was   never   called  upon   to  pursue   the 
effects  till  after  the  bill  was  filed.    One  question  would  be, 
whether   a  refusal   to   sue  was   equivalent  to  collusion?] 
It  has  never  been  so  held.     \^The  Vice-chancellor, — Then, 
is  the  circumstance  of  the  insolvency  of  the  personal  re- 
presentative sufficient  to  take  a  case  out  of  the  general 

(a)  4  Beav.  165.  {b)  3  B.  C.  C.«26. 
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1847.  rule  ?]  Your  Honor  has  held,  in  Baddtly  v.  CWrtroi  (a), 
that  insolvency  alone  is  not  sufficient.  \The  Vice-Chat' 
ceUor  said  he  did  not  consider  any  such  point  to  have  been 
decided  in  the  case  referred  to ;  and  that  if  Lord  Eldoi 
had  said,  in  Burroughes  v.  EU(m{b)y  which  was  not  cited 
in  Baddely  v.  Curwen  (e),  that  insolvency  was  sufficient,  it 
was  immaterial  to  look  to  the  latter  case  upon  that  subject] 
The  circumstance  of  insolvency  is  very  different  from  that 
of  a  mere  refusal  to  sue,  because,  if  the  executor  has 
become  insolvent,  he  is  no  longer  a  proper  party  to  get  in 
the  assets.  [^The  Vice-Chancellor, — ^What  has  the  debtor 
to  du  with  tliat  ?]  As  to  Bawsher  v.  fVatkins  {d)y  which  'n 
cited  on  the  other  side,  the  Master  of  tlie  Rolls,  in  Davitt 
V.  Davies  (e),  said :  "  It  has  been  said,  in  the  course  of  the 
argument,  that,  in  a  suit  constituted  as  this  is,  against  the 
executor  and  surviving  partner  of  the  testator  for  an  ac- 
count of  the  partnership  transactions,  it  was  not  necessaiy 
to  prove  the  fraud  and  collusion  which  were  charged  in  the 
bill ;  and  the  case  of  Bows/ier  v.  fVatkins  was  cited  in  sup- 
I>ort  of  that  proposition.  I  well  recollect  that  there  were 
special  circumstances  which  induced  Sir  John  Leach  to 
come  to  the  conclusion  he  did  in  that  case,  and  that  the  de- 
cision was  very  iiir  from  establishing  the  general  proposi- 
tion, tliat,  in  every  case,  a  bill  must  be  filed  against  an  exe- 
cutor and  surviving  partner  of  the  testator  without  charging 
and  proving  iraud  or  collusion." 

Mr.  Shapter  and  Mr.  J,  Jervis  ap][)eared  for  other  defend- 
ants. 

Mr.  Kenyon  Parker^  in   reply,   said  that  all  tliat   was 
necessary  was  to  shew  special  circumstances,  which  were  not 


(a)  2  Coll.  151.  {d)  1  Russ.  &  Myl.  277. 

\h)  11  Ved.  25.  {€)  2  Keen,  539. 

(c)  2  Coll.  151. 


CASES  IN   CHANCERY.  383 

confined  to  those  of  collusion  or  insolvency,  as  had  been 
contended.  He  referred  to  Newland  v.  Champion{a)y  Law  v. 
lAiw{b)y — l^The  Vice- Chancellor. — In  that  case,  had  not  the 
executors  disabled  themselves  from  asserting  their  rights  in 
that  character?] — Consetty,  Belize),  Franklyn  \,Ferne{d)y 
LMutour  V.  Holcombe  {e),  and  Ber^field  v.  Solomon  (f). 

Mr.  Russell  referred  to  Kaye  v.  Foshrook  {g\  and  said, 
with  respect  to  what  had  fallen  from  the  Court  as  to  Bur* 
roughes  v.  Elton  (A),  that,  in  that  case,  the  bill  claimed  an 
equitable  right ;  and  that  the  creditor  was  entitled,  inde- 
pendently of  the  point  now  in  question,  to  bring  before  the 
Court  the  party  having  the  equity,  as  well  as  the  party 
having  the  legal  estate. 

The  Vice -Chancellor,  observed,  during  the  argu- 
ment, that  Lord  Eldon  would  hardly  have  spoken  with  so 
much  caution  and  particularity  as  to  collusion  in  Alsager 
V.  Rowley  (i),  if  a  mere  refusal  to  sue  would  have  been 
sufficient. 

The  Vice-Chancellor. — In  this  cause,  instituted  in  the      July  10. 
year  1839,  there  are  three  bills;  namely,  the  original  bill, 
four  times  amended,  a  bill  of  revivor  and  supplement,  and  a 
bill  of  revivor. 

The  original  plaintiffs  were  Jane  Elizabeth  Barker, 
Frances  Ellen  Barker,  Samuel  Barker,  and  William  Henry 
Barker,  suing  as  four  of  the  six  universal  legatees  of  their 
mother,  Jane  Barker,  who  died  in  1833.  The  other  two 
(who  were  dead)  were  represented  by  their  grandfather,  Mr. 


(a)  1  Yes.  sen.  105;  and  see  {d)  Bam.  30. 

extracts  from  the  record  in  that  {e)  8  Sim.  81. 

case,  2  Coll.  46.  (/)  9  Ves.  77. 

{b)  2  Coll.  41,  affirmed  on  ap-  {g)  8  Sim.  28. 

peal,  see  11  Jur.  468.  (A)  11  Ves.  25. 

(c)  1  Y.  &  C.  C.  C.  569.  (f )  6  Ves.  748. 
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Francis  Daniell,  formerly^  if  not  at  present,  a  defendant,  and 
arc  now  rc{)rcsentcd  by  their  sister^  Jane  Elizabeth  Barker, 
alrcaily  mentioned.  She  is  made  a  defendant  to  the  second 
and  third  bills. 

AVlien  the  suit  was  commenced,  all  the  phuntiffi,  I 
believe,  were  infants, — the  two  young  men  are  infants,  I 
believe,  still, — the  next  friend  is  and  was  originally  a  lady 
named  Elizabeth  Wills.  She  became,!  think  in  1846,  and 
is  now,  the  personal  representative  of  Frances  Ellen  Barker, 
who  died  in  that  year. 

Miss  Wills  luiving  become,  in  that  character,  a  phuntiff  in 
the  third  bill,  the  present  phuntifis  are,  therefore,  three, 
besides  Jane  Elizabeth  Barker,  whom,  being  a  defendant  to 
the  second  and  third  bills,  it  may,  or  may  not,  be  right  sdll 
to  consider  as  a  plaintiff. 

The  testatrix  Mrs.  Barker  appointed  the  defendant  Mr. 
Hilliard,  and  Miss  Daniell,  formerly  a  defendant,  her  exe- 
cutors. They  both  proved  her  will.  Miss  Daniell  was 
then  single,  but  afterwards  she  married  her  co-executor, 
Mr.  Ilillianl,  and  died,  I  diink,  shortly  after  answering  the 
original  bill.  The  testatrix  Mrs.  Barker  was  the  widow 
and  universal  legatee  of  Mr.  Samuel  Barker,  who  died  in 
1832,  having,  by  his  will,  appointed  her  and  Mr.  Birch  and 
]Mr.  Lawson,  who  are  defendants,  his  executors.  Of  these, 
Mr.  Birch  alone  proved  the  will.  He  did  so  in  Mrs. 
Biirker's  lifetime.  It  is,  I  think,  shewn  by  the  evidence 
that  Mr.  I^awson,  without  proving  the  will,  acted,  to  some 
extent,  as  one  of  the  executors  of  the  testator  Samuel  Barker, 
though  to  a  less  extent  than  Mr.  Birch, 

I  collected,  partly  from  what  was  stated  in  court,  and,  as 
1  understood,  admitted  during  the  argument,  and  partly 
from  the  evidence,  that  Mrs.  Barker,  Mr.  Hilliard,  and  a 
lady  named  Harris,  were  sistere,  and  were  the  nieces  of  the 
^Jaintiff  Miss  \Vills;  and  that,  from  the  commencement  of 
the  litigation,  and  throughout  the  cause,  Mr.  Harris  (a 
witness  for  the  plaintiffs,)  the  husband  of  Mrs.  Harris,  has 
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been  the  solicitor  of  the  plaintiff  for  the  time  being,  and  1847. 
also  of  Mr.  Hilliard,  and,  while  Mrs.  Hilliard  was  living,  of 
that  lady  too.  Mr.  Hilliard  has  been  examined  as  a  wit- 
ness for  the  plaintiffs,  and  also  for  Mr.  Lawson.  His  evi- 
dence for  the  plaintiffs  has  been  read,  and  so,  I  believe,  has 
been  the  rest  of  his  evidence.  He  appeared  by  counsel  at 
the  hearing,  and,  if  he  did  not  support,  did  not  oppose,  the 
relief  asked  by  the  plaintiffs'  counsel. 

The  object  of  the  litigation  was  originally,  and  still  is,  to 
charge  Mr.  Birch  and  Mr.  Lawson  with  breaches  of  trust 
alleged  to  have  been  committed  by  them  respectively  as  exe- 
cutors of  the  testator,  Samuel  Barker,  to  obtain  an  account 
from  them  of  his  personal  estate,  and  an  administration  of 
it,  to  compel  them  to  pay  sums  alleged  to  be  due  from  them 
in  respect  of  it ;  and  that  the  amount,  when  paid,  may  be 
secured,  as  the  first  bill  says,  for  the  benefit  of  the  original 
plaintiffs,  "  according  to  their  respective  rights  and  interests 
therein." 

Right  or  interest  they  had  not,  however,  and  cannot,  I 
suppose,  have  any,  unless  in  the  case  of  a  surplus  of  the 
personal  estates  of  Mr.  and  Mrs.  Barker  respectively,  after 
paying  their  respective  debts  and  funeral  and  testamentary 
expenses :  how  that  may  be  I  do  not  know ;  but,  subject  to 
any  question  that  it  may  be  possible  to  raise  as  to  the  fund 
collected  by  subscription  from  persons  benevolently  dis- 
posed towards  Mr.  Barker's  family,  and,  as  to  the  allow- 
ance of  £70  per  annum  mentioned  in  the  pleadings  and 
evidence,  it  does  not  appear,  nor  has  it  been  alleged  on  the 
record  or  at  the  bar,  that  Mrs.  Barker  had  or  was  entitled 
to  any  property,  or  any  except  her  husband's  property, 
or  that  any  personal  estate  of  hers,  of  any  kind,  howsoever 
derived,  was  possessed  by  Mrs.  Hilliard,  or  has  been  pos- 
sessed by  Mr.  Hilliard,  or  that  Mrs.  Barker's  estate,  if  any, 
was  clear  or  is  solvent ;  and,  subject  to  the  observation  that 
there  is  on  the  record  a  prayer,  in  the  ordinary  form,  as  I 
suppose,  for  general  relief,  neither  any  administration  of 

VOL.  I.  c  c  D.  G.  8. 
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1847.  Mrs.  Barker's  personal  estate,  nor  any  account  against  Mrs. 
Hilliard  or  Mr.  Hilliard,  or  relief  against  either  of  them,  is 
prayed,  or  was,  at  the  bar,  asked. 

The  right  decree,  however,  to  be  made,  if  the  objection 
to  the  suit  taken  and  argued  on  behalf  of  Mr.  Birch  and 
Mr.  Lawson,  for  the  purpose  chiefly,  if  not  solely,  of  con- 
sidering which  I  delayed  the  judgment,  and  of  which  I 
have  now  to  dispose,  is  unfounded,  is  not,  upon  the  plead- 
ings and  evidence,  I  think,  of  much,  if  any,  difficulty  or 
embarrassment  in  point  of  principle;  though,  whether  sli^t 
or  simple  in  point  of  detail,  or  whether  of  facility  or  cheap- 
ness in  the  execution,  is  a  different  question. 

The  objection  that  I  have  just  mentioned  is  this :  that 
whether  tlie  estate  of  the  testator  or  the  estate  of  the  tes- 
tatrix has  or  has  not  any  just  demand  upon  Mr.  Birch  and 
Mr.  Lawson,  or  either  of  them,  there  did  not  in  the  original 
plaintiffs,  and  does  not  in  the  present  plaintiffs,  exist  any 
right  of  suit  against  cither  of  those  two  defendants,  who 
say,  that,  if  anything  is  due  from  either  of  them,  (which  they 
deny,)  they  ought  to  have  been  sued,  if  at  all,  by  Mr.  Hil- 
liard luid  his  deceased  wife,  or  by  one  of  them ;  that  a  spe- 
cial case  only  couhl  warrant  a  different  course,  and  that  such 
a  special  case  is  not  proved.  Against  and  in  support  of 
this  objection  (wliich  did  not  prevent  the  entire  case  from 
being  gone  through),  there  was  an  argument  of  some,  not 
too  great,  length ;  and  the  report  of  Elmslie  v.  Macaulay^ 
and  various  other  decisions  before  and  after  it  (including 
Alsoffer  v.  Rowley  and  Burroughes  v.  Elton\  were  cited. 
At  these,  and  into  the  papers  in  the  Ciiuse,  I  have,  since 
the  argument,  looked. 

The  i)laintifFs'  counsel  admitted  substantially,  and  I 
think  correctly,  that  if  A.  be  the  universal  legatee,  and  B. 
the  sole  executor  of  C,  to  whom,  at  his  death,  D.  was 
indebted  equitably  in  a  sum  known  to  be  considerable,  but 
not  of  ascertained  amount,  for  which  D.,  still  owing  the 
money,  is  liable  to  be  sued  by  B.,  it  is  not  as  a  matter  of 
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course  competent  to  A.  to  file  a  bill  in  equity  against  B.  1B47. 

and  D.,  for  the  purpose  of  compelling  D.  to  pay  the  debt. 
It  was  not,  nor  could  it  correctly,  I  think,  have  been,  de- 
nied, that,  to  justify  or  enable  such  a  suit,  there  must  be  a 
case  of  particular  circumstances. 

The  plaintiifs'  counsel  contended,  however,  that  a  case 
sufficient  to  sustain  the  bills  in  the  present  instance  is  al- 
leged on  the  record,  and  proved  against  Mr.  Birch  and  Mr. 
Liawson,  whose  contention  I  have  stated  to  be,  that  such  a 
case  is  not  proved. 

As  concerning  the  allegation  in  this  respect,  the  plain- 
tiffs' counsel  seemed  to  rely  chiefly,  if  not  altogether,  on 
the  following  passage  contained  in  the  first  bill.  (His 
Honor  read  the  passage,  set  out  above.) 

Now  of  a  refusal  by  Mr.  Hilliard  or  his  wife  to  sue,  or  of 
any  collusion  on  the  part  of  either  of  them  with  Mr.  Birch 
or  Mr.  Lawson,  there  is  not  any  the  least  proof,  unless  so 
far,  if  at  all,  as  proof  of  a  refusal  or  of  collusion  ought  to 
be  considered  as  afforded  by  the  three  circumstances  that  I 
am  about  to  mention:  the  first  being,  that  Mrs.  Barker 
having  died  in  1833,  a  suit  has  never  been  instituted  by 
Mr.  Hilliard  or  Mrs.  Hilliard ;  the  second,  that  their  an- 
swer, which  it  has  been  insisted  cannot  be  used  against 
Mr.  Birch  or  Mr.  Lawson,  contains  these  passages.  [His 
Honor  read  the  passages,  set  out  above,  from  the  answer ;] 
the  third,  that  there  has  been  produced  an  exhibit,  proved, 
and  only  proved,  by  an  affidavit  shewing  it  to  be  in  Mr. 
Hilliard's  handwriting,  as  to  which  the  counsel  for  Mr.  Birch 
and  Mr.  Lawson  have  contended,  that  it  is  not,  against 
them,  to  be  assumed  or  inferred  that  the  paper  left  the 
hands  of  Mr.  Hilliard,  or  was  written,  before  the  com- 
mcncemeut  of  the  suit.  The  exhibit  is  in  these  words : — 
"  1,  Stockwell-place,  January  18,  1839."  (It  is  addressed 
to  Mr.  Harris,  the  solicitor  and  uncle  in-law,  I  think,  of  the 
original  plaintiffs.)      "  My  dear  sir, — Under  all  circum- 

c  c  2 
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1847.  Stances,  nnd  after  giving  some  time  to  consideration,  I  feel 
disinclined  to  proceed  in  any  suit  against  Mr.  Birch  aa  be- 
half of  the  children ;  and  therefore  I  beg  you  will  not  take 
any  further  steps  on  my  account,  nor  consider  me  in  any 
way  liable  to  you." 

Now  if  the  question,  whether  it  is  right  that  the  billa 
should  at  this  stage  of  the  suit  be  dismissed,  ought  to  be  consi- 
dered OS  one  turning  merely  on  the  existence  or  non-exist- 
ence of  proof  against  Mr.  Birch  and  Mr.  Lawson  of  actual 
refusal  to  sue,  or  collusion,  in  fact,  on  the  part  of  Mr.  and 
Mrs.  Ililliard,  or  cither  of  them,  I  am  very  far  indeed 
from  sure  that  the  bills  ought  not  to  be  now  dismissed. 
But  after  having  employed  my  mind  as  much  as  I  think  it 
can  be  usefully  employed  upon  the  matter,  I  am  not  satis- 
fied that  the  question  of  present  dismissal  does  so  turn. 
My  iinpresHion  is,  that  the  plaintiffs  are  entitled  upon  this 
record  to  raise  the  point,  that,  assuming  an  actual  refusal 
to  sue  not  to  be  proved, — assuming  collusion,  in  fact,  also 
not  to  be  proved — there  is  a  case  of  circumstances  entitling 
them  to  a  decree. 

But  neither  uiK)n  the  pleadings  nor  upon  the  evidence, 
neitluT  upon  principle  nor  ui)on  authority,  have  I  been  able 
to  bring  myself  to  view  the  question,  whether,  supposing 
an  actual  refusal  by  Mr.  and  Mrs.  Hilliard,  or  either  of 
them,  to  sue,  to  have  l)een  or  not  to  have  been  sufficiently 
prove<],  the  plaintiffs  are  entitled  to  a  decree,  as  a  question 
free  from  great  difficulty.  Nor  has  this  been  from  want  of 
endeavour  on  my  part.  I  have  not,  as  I  believe,  given  way 
to  the  temptation  to  carelessness  (with  regard  especially  to 
an  obscure  or  a  complicated  question),  which,  when  there  is 
a  strong  persuasion  in  a  judgc^s  mind,  that^  whatever  his  de- 
cision i8,  there  will  assuredly  be  an  appeal  to  another  Court, 
may  be  thought  not  unlikely  to  assail  him.  In  truth,  in 
this  instance,  at  the  present  stage  of  the  matter,  the  sub- 
stantial point,  though  involving  possibly  costs  of  some 
amount^  is  probably  little  if  anything  more  than  whether 
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Mr.  Birch  and  Mr.  Lawson  shall  be  appellante  or  re-  184?. 
spondentd  in  the  next.  A^  temptation,  however,  from 
which  I  am  less  positively  sure  that  I  have  succeeded  in 
wholly  escaping,  has  been  afforded  probably  by  the  con- 
sideration, not  merely  of  the  time  already  consumed  in  this 
litigation  (why  I  know  not, — it  began  in  January,  1839), 
but  also  of  the  very  heavy  expense  on  the  part  of  the 
plaintiffs  especially,  though  not  on  the  part  of  the  plaintiffs 
solely,  which,  in  preparing  and  amending  bills,  preparing 
and  procuring  evidence,  and  bringing  the  suit  up  to  its  full 
bulk — (I  am  the  present  possessor  of  more  than  300  sheets 
of  pleadings,  interrogatories,  and  depositions,  which  fell  to 
my  lot  for  private  reading,  if  I  should  think  it  necessary : 
I  had  but  one  of  the  exhibits),  must  have  been  incurred ; 
all  which  will  be  thrown  away,  or  nearly  so,  I  suppose,  if 
these  bills  shall  be  dismissed, — an  observation,  however,  if 
relevant,  not  to  be  made  without  remembering,  that,  pos- 
sibly (I  do  not  say  whether  probably),  neither  Mr.  Lawson 
nor  even  Mr.  Birch  may  be  found  to  owe  a  shilling  to  the 
estate  of  Mrs.  Barker,  or  to  that  of  the  testator. 

The  conclusion  at  which,  in  a  choice,  as  it  seems  to  me, 
of  difficulties,  I  liave  arrived,  is,  that,  whether  there  is  or 
is  not  proved  to  have  been  previously  to  the  first  bill  an 
actual  or  express  refusal  on  the  part  of  Mrs.  Hilliard  to 
sue, — whether,  in  general,  an  honest  refusal  by  an  executor 
to  institute  a  suit  against  a  solvent  person,  reasonably  al- 
leged to  be  equitably  indebted  to  his  testator,  is  sufficient 
or  insufficient  of  itself  to  enable  the  universal  legatee  of  that 
testator  to  sue  the  debtor  in  equity,  (if  he  is  equitably  in- 
debted), making  the  executor  also  a  defendant, — there  do 
upon  the  pleadings  and  evidence  in  this  particular  case  ap- 
pear special  circumstances  sufficient  to  warrant  the  suit, — 
that  is,  to  render  it  not  incumbent  on  the  Court  to  refuse 
the  relief,  which,  at  the  hearing,  I  stated  would,  in  my  judg- 
ment, probably  be  the  right  relief,  if  I  should  not  at  this 
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1847.  stage  dismiss  the  bills;  and  this,  on  the  whole,  as  I  have 
said^  tliough  afler  great  hesitation,  and  with  great  doubt,  I 
decline  to  do,  making  instead  a  decree,  which  (though,  in 
that  event,  I  think  it  a  right  one)  may  probably,  I  fear,  be 
of  burthensome  and  expensive  execution,  and  may  very 
possibly  not  be  productive  in  the  end  of  solid  advantage  to 
any  of  the  parties  to  the  cause,  of  whom  not  one,  I  suppose, 
has  yet  gained  anything  by  it  or  from  it,  though  I  am 
speaking  in  the  ninth  year  of  its  existence,  or  is  likely,  in  the 
ordinary  course  of  things,  to  do  so  before  it  shall  have  at- 
tained a  much  maturer  age. 

I  have  not  considered  it  necessary  to  state  particularly 
the  parts  of  the  answers  of  Mr.  Birch  and  Mr.  Lawson,  and 
the  various  facts,  together  forming  the  combination  of  cir- 
cumstances, upon  a  view  of  which  I  have  thought  this  course 
the  safer  and  more  probably  correct  course  to  take.  But  I 
may  refer,  as  a  portion  at  least  of  that  body  of  circum- 
stances, to  the  time,  not  I  think  more  than  fifteen  or  sixteen 
months,  that  passed  between  the  deaths  of  Mr.  and  Mrs. 
Barker  to  the  time — more,  I  believe,  than  five  years — that 
passed  between  her  death  and  the  commencement  of  the 
suit,  to  the  appointment,  however  ineffectual  legally,  by  her 
will,  in  words,  of  Mr.  Birch  and  Mr.  Lawson  to  be  her 
children's  guardians,  together  with  Mr.  and  Mrs.  Hilliard, 
to  the  allowance  of  £70  per  annum,  commenced,  as  I  un- 
derstand the  matter,  in  Mr.  Barker's  lifetime,  but  continued 
after  her  death,  to  the  probability,  at  least,  that  her  only 
property  was  such  interest  in  her  husband's  personal  estate 
as  she  was  entitled  to  claim  imder  his  will ;  the  corespond- 
ence  of  1838,  in  which  the  children  are  pointedly  noticed; 
the  manner  in  which  they  appear,  in  the  interval  between 
their  mother's  death  and  the  year  1 839,  to  have  been  con- 
sidered and  treated  as  interested ;  and  the  particular  deal- 
ings relating  to  the  testator's  property,  which,  obscure  in 
some  respects  in  their  nature,  appear  to  have  taken  place. 
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The  minutes  of  the  decree  were  as  follows,  so  far  as  re-         1847. 
;ards  the  points  in  question : — 

Refer  it  to  the  Master  to  inquire  under  what  cir- 
cumstances the  indenture  of  14th  January^  1832, 
was  prepared  and  executed,  and  by  whom,  and 
out  of  what  funds,  and  on  whose  account,  and 
under  what  circumstances,  the  consideration- 
money  therein  mentioned  was  provided  and 
paid. 

Befer  it  to  the  Master  to  take  an  account  of  all 
dealings  and  transactions  between  Barker  and 
Birch  in  the  lifetime  of  Barker,  and  let  the 
Master  state  what,  if  anything,  was,  at  Bar- 
ker's death,  due  from  Barker  to  Birch,  or  from 
Birch  to  Barker ;  then  direct  the  common  ad- 
ministration account  and  inquiries  as  to  Bar- 
ker's personal  estate,  debts,  &c. 

Let  the  Master  inquire  and  state  whether  any 
trade  or  trades  in  which  Barker,  at  his  death,  was 
engaged  were  or  was  continued  after  his  death, 
and  by  whom,  and  how  long,  and  imder  what 
circumstances,  and  whether  any  and  what  part  of 
his  assets  was,  after  his  death,  used  and  employed 
in  and  for  the  purposes  of  any  and  what  trade 
or  trades,  business  or  businesses,  and  under  what 
circumstances,  and  whether,  aft;er  his  death,  any 
and  what  part  of  his  effects  and  property  was 
sold  to  the  Upton  Company,  and  when,  and  by 
whom,  and  for  what  price  or  consideration,  and 
under  what  circumstances,  and  whether  the 
property  and  effects,  if  any,  so  sold,  or  any  and 
what  part  thereof,  was  or  were  aft;erwards  pur- 
chased  by  Birch,  and  for  what  price  or  consi- 
deration, and  under  what  circumstances,  and 
whether  the  testator's  widow,  in  her  lifetime, 
aft^r  the  testator's  death,  assented  to  the  acts 


392  CABEB  IN  CHAKCERY. 


of  Birch,  and  the  acta,  if  any,  of  Lawaon  in  the 
adminiBtration  or  inanagemeiit  of  the  testator's 
estate,  and  in  rehttion  to  the  trade  or  trades 
which  had  been  carried  on  by  the  testator,  or 
any  and  what  of  such  acts,  and  under  whit 
circumstances. 

And  let  the  Master  be  at  liberty  to  state  any  dr- 
cumstances  specially  with  respect  to  the  allow- 
ance of  £70  per  annum,  or  any  other  matter, 
and  reserve  further  directions,  with  liberty  to 
apply. 

The  accounts  to  be  the  usual  administration  ac- 
counts against  Birch  and  Lawson,  not  induding 
the  words  "  wilful  default." 


June  19.  WlLLES  V.  LeVETT. 

Thccircum-  JW.R.  RUSSELL  and   Mr.  Hishp   Clark   appeared  on 

**""^«e*'with  behalf  of  the  plaintiff,  to  sliew  cause,  on  the  coming  in  of  a 

power  of  Bale,  defendant's  answer,  against  dissohTing  a  common  injuDC- 

a  contract  to  tion,  obtained  under  the  following  circumstances,  as  thej 

Scprop«tT°  appeared  from  the  answer  of  Miss  Levett,  the  defendant, 

comprised  in  j^Q^y  seekinff  to  have  the  injunction  dissolved. 

the  Becunty  for  °                               •' 

a  Bum  greater  A  mortgage  had  been  made  to  a  trustee  for  Miss  Levett 

due  on  the  of*  ^n  estate  belonging  to  the  plaintiff,  called  the  Belring- 

S'^/rf^not  a"  '^^"^  estate.     The  mortgage-deed  contained  a  trust  of  sale 

■ufficient  and  the  usual  covenant  with  the  trustee  for  pavment  of  the 

ground  for  " 

restraining  him  mortgage-nioney. 

ing°an  acUon'  ^'^  September  22nd,  1846,  a  jwrtion  of  the  estate  was, 

upon  the  cove-  ^^y  Miss  Levett's  direction,  put  up  for  sale  by  public  auc- 

ment  contained  tion,  when  Mr.  Thomas  Grant,  another  defendant,  having 

gage-deed.  bid  £2,410,  was  declared  to  be  the  purchaser,  and  imme- 
diately afterwards  paid  into  the  hands  of  the  auctioneer 
£482,  being  a  deposit  of  £20   per  cent,  upon   the  pur- 
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chase-money,  and  signed  an  agreement  for  completing  the 
purchase  and  paying  the  residue  of  his  purchase-money 
on  the  20th  of  December  then  next. 

After  the  sale  liad  taken  place,  the  purchaser's  solicitors 
applied  on  behalf  of  the  defendant  Grant  for  an  abstract  of 
the  title,  and  Miss  Levett  stated,  in  her  answer,  that  she 
had  no  doubt  but  that  the  defendant  Grant  would  have 
completed  his  purchase  but  for  the  conduct  which  had 
been  pursued  by  the  plaintiff  in  reference  thereto.  The 
plaintiff,  however,  had  requested  the  defendant  Grant  to 
abandon  his  purchase  to  enable  the  plaintiff  to  pay  off  the 
incumbrances  on  the  estate,  and  Mr.  Grant  had  agreed  to 
do  so,  if  Miss  Levett  would  consent  to  an  arrangement  for 
that  purpose.  A  correspondence  consequently  took  place, 
and  Mr.  Grant's  solicitor,  on  the  3rd  of  December,  1846, 
wrote  a  letter  to  ^liss  Levett's  solicitor,  which,  after 
stating  that  the  plaintiff  was  making  every  endeavour 
to  raise  a  sufficient  sum  to  pay  off  all  incumbrances,  pro- 
ceeded as  follows : — "  If  he  can  do  this,  Mr.  Grant  would, 
we  think,  be  willing  to  forego  his  purchase  for  his  ( Willes's) 
benefit ;  and  to  this,  we  presume,  you  would  have  no  objec- 
tion, provided  you  receive  the  whole  of  your  money.  Under 
the  above  circumstances,  we  have  given  Mr.  Willes  a  fort- 
night to  endeavour  to  raise  the  money,  and  have  promised 
not  to  incur  any  expense  in  the  meantime.  If  we  go  on 
with  the  purchase,  we  shall  probably  not  require  to  exa- 
mine the  abstracts  at  all,  as,  we  presume,  they  are  merely 
copies  of  what  we  already  have  in  our  possession."  Miss 
Levett,  however,  declined  to  accede  to  any  arrangement, 
except  upon  payment  of  the  balance  due  to  her  on  her  mort- 
gage ;  and,  afler  some  time,  instructed  her  solicitor  to  take 
all  proper  steps  to  enforce  ber  securities,  and  to  complete 
the  sale  to  Mr.  Grant 

On  the  15th  of  January,  1847,  her  solicitor,  accordingly 
wrote  a  letter  to  the  plaintiff's  solicitors,  requiring  posses- 
sion to  be  delivered  of  the  Belringham  estate ;  and  afWr- 
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1847.  wards  an  action  of  covenant  was  commenced,  at  her  lequeet, 
in  the  name  of  her  trustee^  against  the  plaintiff  for  reooTer- 
ing  the  balance  due  from  the  plaintiff  on  the  mortgage,  u 
well  as  an  action  of  ejectment. 

To  the  action  of  covenant,  the  plaintiff  pleaded  the  gene- 
ral issue ;  and  the  action  was  tried  in  the  Spring  Assizes, 
1847,  when  a  verdict  was  obtained  for  the  amount  of  piin- 
ci])al  and  interest  due  to  the  defendant,  but  which  was  le» 
than  the  Bum  agreed  to  be  paid  to  Grant  for  the  purchase 
of  the  estate. 

The  plaintiff  then  filed  the  present  bill  against  Miss  Le- 
vctt,  her  trustee  and  some  puisne  incumbrancers,  impeaching 
the  validity  of  the  sale  on  various  grounds,  into  which  it  ia 
unnecessary  to  enter,  as  none  of  the  facts  alleged  by  the 
bill,  with  respect  to  this  port  of  the  case,  were  admitted  by 
the  answer.  The  prayer  of  the  bill  was,  that  it  might  be 
declared,  that  the  sale  of  the  Belringham  estate  was  fraud- 
ulent and  void,  or  was  null  and  void  as  against  the  pkdntifl^ 
and  ought  to  be  set  aside,  and  that  tlie  same  nought  be  set 
aside  accordingly,  and  that  the  plaintiff  might  be  let  in  to 
redeem,  or  that  tlie  Belringham  estate  might  be  resold 
under  the  direction  of  the  Court,  and  that,  out  of  the  pro- 
duce of  such  sale>  after  defraying  the  expenses  thereof,  the 
defendants,  the  niortgiigces  respectively,  might  be  paid 
what  slioidd  be  ascertained  to  be  due  to  them  on  foot  oi 
their  siiid  several  securities,  the  plaintiff  thereby  offering 
and  submitting,  in  the  event  of  such  re-sale  not  producing 
sufficient  to  answer  and  satisfy  what  should  be  ascertuned 
to  be  due  to  tlie  deiendauts,  the  mortgagees,  to  pay  and 
satisfy  the  difference  necessary  for  that  pur|)ose ;  and  that 
the  defendants  Ann  Levett  and  Thomas  Grant,  and  their 
solicitors  and  agents,  might  be  restrained  from  proceeding 
with  the  sale,  and  from  taking  any  steps  to  enforce  or  com- 
plete the  same,  and  from  attempting  to  gain  {K)ssession  of 
the  Belringham  estate  for  the  defendant  Grant;  and  tliat 
Miss  Levett  and  her  trustee,  and  their  i*espective  solicitors 
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and  agents,  might  be  restrained  from  further  proceeding  in 

the  action.     A  common  injunction  had  been  obtained  in        _ 

these  terms  for  want  of  answering ;  and,  in  support  of  it,  the  v- 

plaintiff's  counsel  now  cited  Perry  v.  Barker  (a),  Schoole  v. 

Saa{b). 

The  Vice-chancellor,  without  calling  on  the  counsel 
for  the  defendants : — 

This  is  a  simple  case,  and,  as  I  understand  it,  is  thus : 
— There  is  a  mortagee  with  a  power  of  sale,  and  a  con- 
siderable sum  remains  due  upon  the  mortgage,  subject  to 
what  I  am  about  to  state.  The  mortgagee  has  exercised 
her  power  of  sale,  to  the  extent  of  entering  into  a  contract 
to  sell  a  portion  of  the  property  comprised  in  the  security. 
The  purchase  has  not  yet  been  completed,  a  deposit  having 
only  been  paid,  which  is  now  in  the  hands  of  the  auctioneer. 
Under  these  circumstances,  the  mortgagor  files  a  bill 
against  the  mortgagee  and  the  purchaser,  impeaching  the 
validity  of  the  sale,  on  grounds  which  seem  plausible,  and 
seeking  to  set  it  aside,  the  mortgagee  and  the  purchaser 
insisting  that  the  sale  is  good.  In  that  state  of  things  (the 
purchase-money  being  greater  than  the  debt),  it  is  con- 
tended that  the  Court  ought  to  restrain  the  mortgagee 
from  suing  on  the  covenant  for  the  money  due  upon  the 
mortgage.  I  am  disposed  to  wish  that  I  could  accede  to 
the  application ;  but  were  I  to  do  so,  I  should,  I  fear,  be 
making,  and  not  administering,  the  law  of  the  Court.  That 
law,  I  think,  does  not  enable  me  to  interfere,  and  the  in- 
junction must  be  dissolved. 

Ordered  accordingly. 

(a)  8  Ves.  527;  13  Id.  198.  {b)  1  Sch.  &  Lef.  176. 
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1847. 


More  than 
twelve  days 
after  bill  filed, 
a  defendant 
filed  a  plead- 
ing, which  was 
a  demurrer, 
and  also  an 
answer  to  the 
whole  bill: — 
Held,  that, 
notwithstand- 
ing the  37th 
Order  of  Ang. 
1841,  the 
answer  over- 
ruled the  de- 
murrer, and 
that  it  was  not 
necessary  to 
move  to  take 
the  pleading  off 
the  file  as  irre- 
gular. 


Sket  V,  Garlike. 

The  bill  was  filed  on  March  25,  1847.  On  June  3, 1847, 
a  defendant  named  Thomas  Grarlike  filed  a  pleading,  in- 
titled  '^  The  Demurrer  and  answer  of  Thomas  Grarlike,  a 
defendant,"  &c.,  and  purporting  to  be  a  demurrer  to  the 
whole  bill,  as  well  as  an  answer  to  the  whole  bilL 

The  demurrer  now  came  on  to  be  heard. 

Mr.  Swanston  and  Mr.  Southgate^  for  the  plaintiff,  ob- 
jected that  the  demurrer  was  overruled  by  the  answer. 

Mr.  E,  G.  WhitCy  in  support  of  the  demurrer. — The 
demurrer  must  be  argued  on  the  merits.  K  the  pliuntiff 
had  any  objection  on  the  ground  of  irregularity,  he  should 
have  made  it  the  subject  of  an  application  to  take  the 
pleading  off  the  file.  But  it  is  not  irregular,  being  not  a 
demurrer  only,  but  a  demurrer  and  answer.  Nor  can  the 
plaintiff  object  to  the  demurrer  and  answer  being  each  to 
the  whole  bill,  for  the  37th  Order  of  August  26th,  1841, 
provides  that  a  demurrer  shall  not  be  overruled  because 
the  answer  may  extend  to  some  part  of  the  same  matter 
as  may  be  covered  by  the  demurrer. 

The  Vice-Chancellor  was  of  opinion,  that,  if  such  pro- 
ceeding could  be  permitted,  the  16th  Order  of  May,  1845, 
Art.  10  and  13,  would  be  of  no  effect;  and  said,  the  only 
question  was,  whether  it  was  necessary  for  the  plaintiff  to 
move  to  take  the  pleading  off  the  file.  His  Honor  thought 
not,  and  overruled  the  demurrer. 
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June  2nd, 
1848. 

Clive  v.  Beaumont.  jufy  19M  S^- 

X  HIS  was  a  suit  for  the  specific  performance  of  an  agree-  A  proposal  by 
ment  for  the  sale,  to  the  defendant,  of  a  leasehold  house  in  Jakc'Si^e-  ^ 
Grafton-street,  Berkeley-square,  belonrins:  to  the  plaintifi^.  ™"»<J«''of» 

'  ■'      ^         '  «3     o  1  lease  was  an- 

The  agreement  relied  upon  was  to  be  collected  from  the  twcred  by  a 

/.  1,       .  ^.  ^.  J  ,  letter,  which, 

lollowmg  negotiations  and  correspondence : —  after  acceding 

to  the  propo- 

The  plaintiff,  who  was  the  executor  of  Edward  Bolton  "We  hope  to 
Clive,  the  original  lessee,  in  the  month  of  August,  1845,  f^^^o'^^^tPh'jf. 
gave  directions  to  Messrs.  Snell,  house-agents,  to  sell  the  quarter  day :" 

^  .  .  9-^9  —Held,  that 

house,  with  the  furniture  and  fixtures.  the  addition 

On  the  20th  of  October,  1845,  the  defendant  inquired  of  duce*ancw 
the  agents  as  to  the  terms ;  and  they  thereupon  informed  *f""'  but  that 

^  '  .f  1  the  acceptance 

him  that  the  terms  asked  were  £250  a  year  rent,  and  £1000  wai  ancondi- 
fbr  the  furniture  and  fixtures.  It  i^  not 

The  defendant,  on  the  20th  of  October,  viewed  and  in-  J^fty^^"  ho  ^^^^^ 

spected  the  premises;  and  on  the  27  th  of  October,  1845,  tends  to  rely 

,  upon  a  waiver 

he  sent  to  Messrs.  Snell  the  following  letter,  dated  the  27th  of  title,  to  ai- 
of  October,  1845  :—  pSdiS^thi" 

hcU  constitat- 

"  Gentlemen, — I  am  willing  to  take  the  remainder  of  he  must  shew  ' 
Mr.  Clive's  term  of  No.  18,  Grafton-street,  at  the  same  tousctbaft^ 
rent,  and  will  purchase  the  fixtures  and  furniture,  to  the  ^J  •Uqpng  that 

'  ^  .         .  .the  title  has 

amount  of  £100,  by  valuation,  in  the  usual  way,  the  fumi-  been  waived 
ture  to  be  selected  by  myself.  ^Semiie,  that 

"  I  am.  Gentlemen,  yours,  &c,  diMw^c"' 

"  Henry  Beaumont."       transmission  to 

him  of  the  ori- 
ginal lease,  pre- 

To  this  letter,  Messrs.  Snell  returned  the  following  an-  Jg'^'jj^^^ 

Bwer,  dated  the  30th  of  October,  1845  : —  and  makes  vari- 

ous objections 
as  to  repairs 

and  other  matters,  but  does  not  require  production  of  the  landlord's  title,  he  will  be  considered 

to  have  waived  its  production. 

Semble,  that  a  decree  for  specific  performance  should  not  declare  that  the  agreement  ought 

to  be  performed,  if  a  good  title  can  be  made. 

VOI^  I.  D  D  D.  G.  8, 


V. 

Bkaomont. 
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1847.  "  Sir, — We   are  instructed  by  oiir  principal,  the  Bev. 

Clivb         Archer  Clivc,  to  accept  the  terms  proposed  by  you,  in  your 

letter  of  the  27  th  ult,  for  his  house,  No.  18,  Grafton-street. 

We  hope  to  give  you  possession  by  the  half-quarter  day. 

"  We  are.  Sir,  yoiu:  obedient  servants, 

«  W.  &  E.  Snell." 

On  the  9th  of  December,  1845,  Messrs.  Snell  transmitted 
to  the  defendant,  who  was  himself  a  solicitor,  the  lease  of 
the  premises,  which  was  dated  the  13th  of  November,  1830, 
and  was  made  between  one  William  Michael  Tollner  of 
the  one  part,  and  Edward  Bolton  Clive  of  the  other  part, 
whereby  Mr.  Tollner  demised  unto  the  late  Mr.  Clive,  his 
executors,  administrators,  and  assigns,  the  premises  in  que^ 
tion,  for  twenty-one  years,  from  the  25th  of  December,  1831| 
dctenninable  at  the  end  of  the  first  seven  or  fourteen  years 
of  the  term,  at  the  option  of  Mr.  Clive,  his  executors^ 
administrators,  or  assigns,  at  the  dear  rent  of  £250  per 
annum. 

Afler  receiving  the  lease,  the  defendant  wrote  to  Messrs. 
Snell  the  following  letter,  dated  the  17th  of  December, 
1845:— 

"  Gentlemen, — I  have  been  confined  to  my  bed  for  the 
last  week,  or  should  have  written  to  you  to  complete  the 
arrangement  as  to  Grafton-street.  Please  to  let  me  know 
the  name  of  Mr.  Clive's  solicitor,  and  I  will  forward  him 
the  draft  assignment.  I  hope  to  be  able  to  take  possession 
a  day  or  two  after  Christmas. 

"  I  am,  &c., 

*'  Henry  Beaumont." 

On  the  27th  of  December,  Messrs.  Whitmore  &  Ca  (the 
plaintiflfs  solicitors)  received,  from  the  defendant,  the  draA 
of  an  assignment  from  the  plaintiff  to  the  defendant,  accom- 
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pamed  by  the  following  letter  from  the  defendant  to  Messrs.      ^1847. 
Whitmore  &  Co.,  dated  the  26th  of  December,  1845: — 

"  Rev.  A.  Clive  and  self. 

"  Dear  Sirs, — I  beg  to  forward,  for  your  perusal,  on  be- 
half of  your  client,  Mr.  Clive,  the  draft  of  the  assignment, 
£5pom  him  to  me,  of  a  lease  of  No.  18,  Grafton-street.  Some 
of  the  covenants  appear  to  have  been  departed  from,  but  I 
suppose  a  waiver  can  easily  be  obtained  from  the  landlord 

in  respect  of  these. 

"  I  am,  &c., 

"Henry  Beaumont." 

On  the  27th  of  December,  the  defendant  wrote  to  Messrs. 
Snell  the  following  letter : — 

**  Gentlemen, — I  shall  be  prepared  to  take  possession  of 
No.  18,  Grafton-street  on  Monday  next,  and  will  be  there 
at  eleven  o'clock  on  that  morning  for  the  purpose,  if  conve- 
nient to  you. 

**  I  remain,  &c., 

"  Henry  Beaumont." 

A  clerk  of  Messrs.  Snell,  named  Jay,  accordingly  at- 
tended on  the  Monday  mentioned  in  the  last  letter,  and,  in 
the  course  of  conversation,  requested  the  defendant  to  give 
a  cheque  for  the  furniture  and  fixtures,  but  the  defendant 
declined  so  to  do  unless  a  deduction  was  made  on  account 
of  repairs. 

The  bill,  aft;er  stating  to  the  foregoing  effect,  alleged, 
that,  among  other  pretences,  the  defendant  pretended  that 
the  plaintiff  had  agreed  to  put  the  house  into  repair.  The 
bill  charged  the  contrary  to  be  true,  and  stated  various  con- 
versations to  shew  that  tlie  defendant  agreed  to  take  the 
house  as  it  stood,  and  himself  to  perform  all  necessary  re- 

DD  2 


r. 
Beaumont. 
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1847.  pairs.  The  other  points  raised  by  tlie  char^ging  part  of  the 
Cmvr  ^ill  were^  the  fact  of  the  agency  of  Messrs.  Snell,  and  a 
denial  of  an  alleged  pretence  of  the  defendant  that  the 
contract  was  conditional,  upon  the  defendant  being  able  to 
procure  from  the  landlord  an  extension  of  the  term.  The 
bill  also  charged,  that  the  defendant  had,  on  several  occa- 
sions, treated  and  considered  the  agreement  as  a  binding 
agreement ;  and,  in  proof  thereof,  that  the  defendant,  od 
the  30th  of  January,  1846,  sent  to  the  plaintiff's  solicitorB  i 
letter,  saying,  "  I  shall  be  glad  to  know  whether  you  will 
undertake  to  appear  for  Mr.  Clive  to  the  proceedings  I  shall 
iinincdiately  institute  for  enforcing  the  contract  between 
us."  The  bill  also  charged,  that  the  defendant  considered 
himself  bound,  under  the  agreement,  to  take  an  assignment 
of  the  promises  as  from  Christmas,  1845;  and,  in  proof 
thereof,  the  bill  charged  that  the  defendant  had,  in  the  let- 
ter of  December  17th,  1845,  expressed  his  hope  to  be  aUe 
to  take  ])ossession  at  Christmas,  but  the  production  of  the 
landlord's  title  was  not  stated  or  charged  to  have  been  de- 
miuuled  or  waived,  nor  was  there  any  statement  or  charge 
on  that  subject  in  the  bill. 

The  case  set  up  by  the  defendant's  answer  was,  that  there 
was  no  positive  and  absolute  agreement; — that,  when  the 
defendant  entered  into  the  negotiation,  he  was  unacqu^ted 
with  the  stipulations  contained  in  the  lease,  and  particularly 
with  certjiin  stipulations  as  to  repairs,  and  a  prohibition 
against  any  auction  taking  place  on  the  premises ; — that  the 
former  of  them  hud  not  been  performed  at  the  time  of  the 
commencement  of  the  negotiation,  and  that  the  latter  had 
been  violated  by  a  public  sale  of  the  furniture  after  that 
IKjriod ; — that,  on  the  production  of  the  lease,  the  defend- 
ant became  aware  of  those  breaches  of  the  covenants  there- 
in, and  required  a  waiver  to  be  obtained  from  the  landlord 
before  he  consented  to  take  the  house,  but  which  had  never 
been  obtained; — also,  that  the  defendant  hod  frequentlv 
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pressed  Messrs.  Whitmore  &  Co.  for  a  communication  or        1847. 
reply  on  the  subject  of  his  letter  of  the  26th  of  December,        Clivk 
1845,  but  received  no  answer  from  tliem  until  the  1st  of    ^^j^^^q^^^ 
January,  1846,  when  a  message  was  left  at  the  defendant's 
chambers,  to  the  effect  that  Messrs.  Whitmore  &  Co.  un- 
derstood that  defendant  had  made  an  arrangement  for  Wil- 
liam Michael  ToUner  to  be  made  a  party  to  the  assignment, 
in  order  to  obviate  the  diflSculty  as  to  the  breaches  of  the 
covenants  of  E.  B.  Clive  in  the  lease ;  and  that,  in  reply  to 
such  message,  the  defendant,  on  the  same  day,  wrote  to 
Messrs.  Whitmore  &  Co.  as  follows: — 

"  In  reply  to  the  message  left  here  to-day,  I  beg  to 
inform  you  that  I  have  not  made  any  arrangement  with 
Mr.  Tollner  for  making  him  a  party  to  the  assignment; 
if  you  have,  there  is  no  objection  on  my  part  to  his  being 
so. 

That,  subsequently  to  the  date  of  the  last-mentioned 
letter,  the  defendant  called  several  times  on  Messrs.  Whit- 
more &  Co.,  urging  them  to  return  the  draft  assignment,  that 
the  same  might  be  engrossed  and  executed;  but  that  Messrs. 
Whitmore  &  Co.,  in  answer  to  such  applications,  stated 
that  they  were  unable  to  get  Mr.  Tollner  to  come  to  any 
arrangement  as  to  the  breaches  of  covenant.  That,  about 
the  middle  of  January,  1846,  Messrs.  Whitmore  &  Co. 
produced  to  the  defendant  a  list  of  dilapidations,  which  they 
stated  they  had  received  from  Mr.  Tollner,  but  that  Messrs. 
Whitmore  &  Co.  did  not  then  allege  or  insinuate  that  the 
defendant  had  undertaken  to  do  such  repairs.  That  after- 
wards, in  the  latter  part  of  January,  1846,  the  defendant 
saw  Mr.  Whitmore,  who  then,  for  the  first  time,  alleged 
that  the  defendant  had  undertaken  to  do  the  repairs;  where- 
upon the  defendant  immediately  denied  that  he  had  ever 
undertaken  to  do  the  repairs,  but  said,  that  if  a  copy  of  the 


V, 

Hraumont. 


402  CASES  IN  CHAKCERT. 

1047.  notice  were  funiishod  to  him,  he  would  oonader  what  pan 
Clivk  ^'  ^1*^  re])air8  he  should  be  willing  to  take  off  the  j^ainxifi's 
liuiids ;  whereupon  Mr.  Whitmore  promised  to  furnish  him 
witli  a  copy  of  such  notice  of  dilapidations.  That,  on  the 
30th  of  January,  1846,  Messrs.  Whitmore  &  Co.  wrote  and 
sent  to  tlic  defendant  the  following  letter: — 

"  Clive  to  yourself. 

''Dear  Sir, — Messrs.  Snell  state  that  they  are  prepared 

to  give  you  jK)sitivc  evidence  that  it  was  fuUy  and  distinctlj 

Htatcd  to  you,  after  your  offer  for  the  house  in  Grafton-«treet 

wiiH  firHt  made,  but  before  you  confirmed  it,  in  the  presence 

of  Mr.  Jay  and  one  of  the  Messrs.  SneU,  that  Mr.  CUve 

would  not  pay  for  any  repairs  to  the  house.     Under  then 

circunistiuiccs,  we  can  only  say  that  we  cannot,  on  the  part 

of  Mr.  Clivc,  consent  to  your  having  the  house  on  any 

other  terms. 

*•  We  are,  dear  Sir,  yours  obediently, 

"  Whitmore  &  Ca" 

Whorcnnto  the  defendant  wrote  and  sent,  on  the  same 
30th  of  tFamuiry,  184.6,  the  following  answer,  dated  the  30th 
of  January,  184(): — 

"  Clive  and  self. 

"Dear  Sirs, — Messrs.  Snell's  statement  is  very  extraor- 
dinary. I  have  already  fully  explained  the  matter  to  yoa 
1  will  not  enter  into  any  further  discussion  now.  I  should 
be  pr](n\  to  know  whether  you  would  undertake  to  appear 
for  Mr.  C^Iivc  to  the  proceedings  I  shall  inunediately  insti- 
tute for  enforcing  the  contract  between  us. 

"  Henry  Beaumont." 

Mr.  IValpole  and  Mr.  Rasch  supported  the  bill. 

Mr.  Hlffram  and  Mr.  Piggotty  for  the  defendant. — There 
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is  no  conclusive  agreement.  The  defendant  offered,  it  is  1847. 
true,  to  take  the  house ;  but  the  plaintiff's  agents,  in  their 
answer  to  this  offer,  said,  they  hoped  to  give  possession  at 
half-quarter  day.  They  thus  introduced  into  the  negotia- 
tion a  new  term,  to  which  the  defendant  has  never  ac- 
ceded. Their  acceptance  having  been  only  conditional,  and 
the  condition  having  never  been  accepted,  there  is  no  com- 
plete contract. 

Mr.  fValpole,  in  reply,  was  stopped  by  the  Court. 

The  Vice-Chancellor  : — 

The  letter  of  the  30th  of  October  is  thus — "  We  are  in- 
structed by  our  principal,  the  Rev.  Archer  Clive,  to  accept 
the  terms  proposed  by  you,  in  your  letter  of  the  27th 
ultimo,"  (which,  it  seems  agreed  on  all  hands,  must  mean 
the  27th  instant),  "  for  his  house.  No.  8,  Grafton-street." 
Now,  if  the  letter  had  ended  here,  there  certainly  would 
have  been  a  complete  agreement,  at  least  in  my  opinion ; 
because,  as  I  conceive,  the  terms  mentioned  in  the  letter  re- 
ferred to  were  terms  sufficient  to  constitute  an  agreement* 
Then  comes  this  expression — "  We  hope  to  give  you  posses- 
sion by  the  half-quarter  day."  I  am  of  opinion  that  these 
words  were  not  intended  to  operate,  and  did  not  operate, 
as  a  qualification  of  the  contract  or  a  qualification  of  the 
acceptance  ;  but  that  if  they  had  operated  as  a  qualification 
of  the  contract  or  a  qualification  of  the  acceptance,  the  cir- 
cumstances which  afterwards  occurred  were  more  than 
sufficient  to  do  away  with  any  possible  effect  that  could 
be  supposed  to  arise  from  it.  Let  there  be  a  decree  for  a 
specific  performance. 

Mr.  fViffram. — In  the  usual  terms  ? 

The  Vice-Chancellor. — Yes.     It  will  not  be  neces- 
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IH47.        Hnry  or  right  now  to  make  any  inqniiy  as  to  the  farnimre 
Ci.ivR        ^r  fixtures. 


r. 

ItBAtlMUNT. 


The  decree  declared  that  the  agreement  ought  to 
be  specifically  performed,  if  a  good  titk  oooU 
be  made,  and  directed  a  reference  to  the  Maelef 
to  inquire  and  state  to  the  Court  whether  a 
goixl  title  could  be  made ;  and  if  the  Mseter 
should  be  of  opinion  that  a  good  title  coaU 
l)c  niadc^  it  was  ordered  that  he  should  inqidie 
and  state  to  the  Court  when  it  was  first  sheirn 
that  such  good  tide  could  be  made. 


Tho  rcforciicc  directed  by  the  decree  was  prosecuted 
before  the  Master,  when  the  defendant  carried  in  his  objec- 
tions to  the  title,  one  of  which  was,  that  the  plaintiff  had 
not  shown  any  title  previous  to  the  13th  of  November,  1830, 
tlie  ilatii  of  the  lease.  The  Master  allowed  this  objection, 
and  rt*|M)rtoil  that  he  was  of  opinion,  that  the  plaintiff  could 
not  niiike  ii  gotKl  title. 


The  phiintiff  then  presented  a  petition  for  a  rehearing, 
on  llie  ground  that  the  decree  was  erroneous,  inasmuch  as 
it.  (Iirec*.teil  a  general  reference  to  the  Master,  to  inquire 
whether  a  good  title  could  be  mode ;  whereas  the  petitioner 
WiiH  advised,  that  the  decree  ought  either  to  have  directed 
the  agreement  to  be  forthwith  specifically  performed,  or  that 
the  reference  as  to  the  title  to  the  premises  ought  to  have 
been  so  restricted  or  limited  as  to  exclude  any  inquiry 
before  the  M:ister  into  the  title  to  the  messuage  or  tene- 
ment and  premises  prior  to  the  indenture  of  lease  of  the 
13th  day  of  November,  1830. 
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The  cause  came  on,  on  this  day,  to  be  reheard.  1848.  ' 

Clivb 
Mr.    Walpole  and  Mr.  Rasch. — The  defendant,  by  the     beaumont. 
course  which  the  negotiations  took,  must  be  held  to  have         lo^, 
waived  the  production  of  the  lessor's  title.     After  the  lease     July  lOth, 
was  forwarded  to  him,  he  made  various   objections,  but 
never  once  required  the  lessor's  title  to  be  shewn,  or  alluded 
to  it  in  any  way.     On  the  contrary,  the  defendant  himself 
forwarded  a  draft  assignment,  and  negotiated  respecting 
the  terms  of  it,  and  even  threatened  proceedings  on  his 
part  to  enforce  the  agreement,  without  raising  any  objection 
as  to  the  prior  title,  and  he  pressed  upon  the  plaintiff  the  pro- 
priety of  having  the  draft  engrossed.    It  is  clear,  that,  under 
such  circumstances,  the  objection  must  be  considered  as 
having  been  abandoned :  Burroughes  v.  Oakley  (a),  Fordyce 
Y.  Ford{h)y  Warren  \.  Richardson  {c).    [Mr.  Wigram, — But 
the  question  of  waiver  is  not  raised  by  the  pleadings,  and 
is  entirely  an  afterthought.]      The  waiver  appears  from 
the  facts  stated  by  the  bill  and  admitted  by  the  answer ; 
and  there  is  a  charge  in  the  bill,  that  the  defendant  con- 
sidered himself  bound,  under  the  agreement,  to  take  an 
assignment  of  the  premises  as  from  Christmas,  1845.    [The 

Vice-chancellor. — Does  it  appear  whether,  in  Warren  v. 
Richardson^  the  waiver  was  averred  in  the  bill  ?  ]  The  re- 
port is  only  of  the  argument  on  further  directions.     [The 

Vice-chancellor. — In  Fordyce  v.  Fordy  the  question  was 
rather  of  unfair  representation  than  of  title.  The  purchaser 
was  there  held  to  have  gone  on  with  a  knowledge  of  the 
incorrectness  of  the  representation.]  And  he  was  on  that 
ground  held  to  have  acquiesced.  There  are  upon  the 
pleadings  sufficient  facts  to  raise  the  inference  which  we 
seek  to  draw,  and  we  submit  that  it  is  not  necessary  to 
plead  an  inference  of  law.     It  is  for  the  Court  to  draw 

(a)  3  Swanst.  168, 171.  (h)  4  Bro.  C.  C.  494. 

(c)  Younge,  1. 
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1848.^  the  inference  from  the  facts  pleaded.  [The  Vice-Chan^ 
cellor. — It  seems  a  question  of  pleading;  for,  subject,  of 
course,  to  hearing  tlie  otlier  side,  tlie  facts  seem  to  me  to 
shew,  that  the  right  to  see  the  landlord's  title  had  been 
waived.]  In  all  the  cases  where  the  question  has  been 
raised  on  the  bill,  it  has  been  in  consequence  of  some  state- 
ment in  the  answer.  Now,  in  this  case,  there  is  not  a 
single  suggestion  in  the  answer,  that  the  defendant  ever 
required  the  production  of  the  landlord's  title.  K  tfaftt 
question  had  been  raised  by  the  answer,  the  bill  would  have 
been  amended.  [The  Vice-Chancellor  referred  to  Oyibie 
V.  Foljambe(a).^  They  also  cited  Hayden  v.  BeU{b)y  Fled- 
wood  V.  Green  (c),  Margravine  of  Anspach  v.  Noel  (rf), 
Daniell's  Chancery  Practice,  2nd  cd.,  vol.  1,  p.  499. 

The  ViCE-CuANCELLOH : — 

I  will  give  the  plaintiff  an  op{)ortunity,  if  he  please,  of 
looking  into  the  records  of  the  cases  cited;  for,  without  dis- 
puting the  truth  in  a  certain  sense,  and  for  certain  purposes 
of  the  proposition,  that  to  state  inferences  or  results  of  law 
is  not  the  office  of  pleading,  I  confess  myself  not  prepared 
to  extend  that  proiK)sition  to  the  length  to  which  the  argu- 
ment for  the  plaintiff  is  ciimed  in  this  case. 

I  take  it  that,  by  law,  the  right  of  the  purchaser  here, 
from  the  moment  that  the  contract  was  made,  was  a  right 
given  him  by  law,  tis  a  necessary  result  of  the  contract, 
to  have  the  landlord's  title  shewn  to  him  as  a  condition 
of  having  specific  i)erformance  enforced  against  him.  It 
is  not  alleged  that  he  ever  waived  that  right  which  the  law 
gave  him ;  but  cei'tuin  facts  and  circumstances  are  stated, 
which,  by  possibility,  may  lead  to  that  inference  or  pro- 
duce that  result.  My  opinion  at  present  is,  that  he  is  en- 
titled to  have  his  attention  called  to  this — that  the  plaintiff 

(rt)  3  Mer.  5:\.  .(r )  15  Ves.  594. 

(6)  1  Beav.  337.  (d)  1  Madd.  310. 


r. 
Bbaumont. 
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means  so  to  use^  and  to  ascribe  such  a  character  to^  that  conoi-  1848. 
bination  of  circumstances, — in  order  that  he,  the  defendant,  Cliyb 
may  disprove  that,  if  he  can,  and  may  shew  that  other  cir- 
cumstances exist,  or  that  a  colour  and  character  ought  to  be 
given  to  those  alleged,  which  ought  to  lead  to  a  different 
result :  my  impression  is,  that  if  a  vendor  means  to  insist 
that  a  right,  which,  independently  of  waiver,  would  belong 
to  the  purchaser,  to  have  a  title,  has  been  taken  from  him 
by  conduct,  the  waiver  ought  to  be  alleged,  in  order  to 
draw  his  attention  to  it.  But  if  there  are  authorities,  the 
examination  of  which  may  shew,  that,  without  any  such 
notice  given  by  the  bill,  the  Court  ought  to  attend,  at  the 
hearing  of  the  cause,  to  such  a  state  of  circumstances,  for 
the  purpose  of  departing  from  the  ordinary  decree,  I  will 
most  willingly  give  the  plaintiff  an  opportimity  to  examine 
those  authorities;  for  I  repeat,  that,  subject  to  such  a  change 
in  my  opinion,  as  hearing  Mr.  Wigram  and  Mr.  Piggott  may 
very  possibly  effect,  I  think,  upon  the  merits  of  the  case, 
that  the  right  to  see  the  landlord's  title  had  departed. 

Mr.  Walpole, — I  am  nearly  sure  that  there  is  no  case  in 
which  this  point  of  pleading  has  been  discussed. 

The  Vice-Chancellor. — Is  it  not  alluded  to  in  some  of 
the  cases  given  in  Sir  Edward  SugderCs  book  ? 

Mr.  Walpole. — I  have  gone  through  them  all,  with  a  view 
to  see  if  that  question  was  ever  discussed,  and  I  cannot  find 
that  it  ever  was.  There  are  incidental  allusions  to  the  point; 
but,  if  your  Honor  will  give  me  leave,  I  will  take  the  oppor- 
tunity of  referring  to  the  pleadings  in  some  of  these  cases, 
and  see  if  I  can  find  whether  the  point  was  ever  raised. 

The  cause  accordingly  stood  over. 

The  Vice- Chancellor i  in  the  course  of  the  argument, 
asked  to  see  the  decree;  and  on  finding  in  it  the  declaration 
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1848.  ^  that  the  agreement  in  the  pleadings  mentioned  ought  to  be 
specifically  performed  and  carried  into  execution,  '^in  case 
a  good  title  could  be  made  to  the  premises  comprised  there- 
in/ said,  that  this  contingent  declaration  was,  as  he  thought, 
what  Lord  Eldon  had  said  ought  not  to  be  in  such  decrees. 
In  this  case,  his  Honor  said  it  was  not  of  much  consequence; 
but,  he  believed.  Lord  Eldon  had  said,  that,  in  decrees  for 
specific  performance,  the  declaration  ought  not  to  be  in  that 
form. 

Aug,  lit,  Mr.  Walpole. — We  have  made  the  search,  and  we  do  not 

find  distinctly,  certainly,  that  there  is  any  case  in  which  it 
has  been  held  by  the  Court  that  objections  to  title  have  been 
waived  when  it  is  neither  charged  nor  prayed  by  the  bill ; 
but  we  have  found  one  case  in  which  it  was  only  charged, 
and  not  prayed;  and  in  Offilvie  v.  Fo^ambe{a)f  it  was 
not  charged  in  the  bill  that  the  objections  to  title  were 
waived,  but  a  declaration  was  prayed  that  all  objections  to 
title  were  waived.  The  question  is,  whether,  since  the  de- 
fendant is  distinctly  asked  whether  the  agreement  could 
not  be  specifically  performed,  and  if  not,  why  not,  and 
the  only  reason  he  states  in  his  answer  is,  that  there  is  no 
binding  agreement  on  the  defendant — whether,  in  such  a 
case  as  that,  where  the  inference  from  the  facts  might  fairly 
lead  both  parties  to  the  conclusion,  that  objections  to  title 
were  not  intended  to  be  taken,  the  Court  might  not  be 
asked  to  declare,  that  all  objections  to  title  anterior  to  the 
period  of  the  lease,  which  the  plaintiff  is  willing  to  assign, 
should  be  considered  as  waived. 

Mr.  Rasch,  on  the  same  side. — The  question  is,  whether 
the  point  has  been  sufficiently  raised  by  the  bill.  I  have 
searched  the  records  of  the  cases  referred  to,  and  I  find, 
that,  in  Ogilvie  v.  Foljamhey  all  the  circumstances  on  which 
the  plaintiff  relied,  as  constituting  a  case  of  waiver,  were 

(a)  3  Mer.  53. 


V, 
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Stated  in  the  bill;  but  there  was  no  distinct  charge  of  1848. 
the  inference  or  of  the  conclusion  to  be  drawn  from  these  Clivb 
facts ;  the  bill,  however,  prayed  it  might  be  declared,  that 
the  defendant  was  not  entitled  to  the  production  of  the  les- 
sor's title.  That  was  the  form  of  the  record  in  Offilvie  v. 
Foljambe,  In  Hay  den  v.  Bell,  there  was  a  distinct  charge 
that  the  defendant  had  waived  his  right  to  call  for  the  les- 
sor's title ;  but  the  prayer  of  the  bill  in  that  case  was  in 
the  usual  form ;  and  in  Hayden  v.  Belly  a  declaration  was 
made,  that  the  defendant  was  not  entitled  to  call  for  the 
lessor's  title.  I  should  submit,  that  if  we  were  here  on 
the  hearing  of  the  cause,  we  might,  under  the  prayer  for 
general  relief,  have  that  qualified  reference  which  we  seek ; 
for,  under  the  prayer  for  general  relief^  any  relief  may  be 
granted  that  is  not  inconsistent  with  the  facts  of  the  case. 
There  is  a  case,  Jerard  v.  Saunders  (a),  which  contains 
some  observations  of  Lord  Rosslyn  applicable  to  this  ques- 
tion. The  bill  sought  a  discovery  of  deeds  relating  to  the 
plaintiff's  title,  and  an  injunction  to  restrain  proceedings  in 
ejectment.  It  charged  constructive  notice  of  a  settlement 
under  which  the  plaintiff  claimed,  from  a  transaction  in 
which  certain  deeds,  the  discovery  of  which  was  sought, 
were  delivered.  The  defendant  pleaded  purchase  for  valu- 
able consideration,  without  notice.  The  ZA)rd  Chancellor 
said: — "He  must  set  forth  the  facts  charged  in  the  bill, 
from  which  the  Court  will  construe  notice,  particularly, 
whether  the  title-deeds  were  delivered.  He  assumes  to 
himself  the  proposition.  He  judges  what  is  constructive 
notice,  and  then  denies  that,  to  his  knowledge  and  belief, 
he  had  constructive  notice.  The  bill  does  not  impute  di- 
rect notice  to  him.  It  is  consistent  with  everything  he 
says,  in  answer,  that  the  very  settlement  itself  might  have 
been  delivered.  He  must  let  the  Court  judge  of  that." 
Now,  the  inference  I  draw  from  that  case  is,  that  it  is  the 

(a)  2  Ves.  jun.  187  ;  4  Bro.  C.  C.  322. 
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1848. 
Clive 

V, 

Bkaumont. 


province  of  the  Court,  not  the  office  of  the  pleader,  to  draw 
the  conclusion  from  the  facts  stated. 

The  Vice-chancellor. — I  am  sorry,  on  account  of  the 
nature  of  the  case,  to  say,  that  my  opinion  is  agunst  the 
plaintiff  on  this  point. 

A  decree  was  then  taken,  by  consent,  dismisfflng 
the  bill,  each  party  paying  his  own  costs  up  to 
the  decree,  inclusive ;  and  the  plaintiff  paying 
the  defendant's  costs,  in  the  Master's  office,  and 
of  the  rehearing,  the  last  not  to  exceed  the 
deposit. 


1847. 

May  26th  Sf 

June  8rd. 

A  reference  as 
to  which  of  two 
loita  if  most 
for  the  benefit 
of  infant  plain- 
tiff!, does  not 
of  itself  stay 
the  proceedings 
ia  the  suits. 


JIfay  25th, 


Westby  v.  Westby. 

XN  this  case,  two  suits  had  been  instituted,  in  the  names 
of  the  same  infant  plaintiffs,  by  different  next  friends. 

By  an  order  made  on  April  17  th,  1847,  in  both  suits,  it 
was  referred  to  the  Master  to  appoint  a  receiver,  and  to 
inquire  which  of  the  suits  it  was  most  proper  and  advan- 
tageous ibr  the  infant  plaintiffs  should  be  prosecuted,  and 
whether  such  one  of  the  suits,  as  he  should  think  ought  to 
be  prosecuted,  should  be  prosecuted  by  the  then  present  next 
friend  in  the  said  suit,  or  by  any  and  what  other  person. 

A  motion  was,  this  day,  made,  that  the  inquiries  directed 
by  the  above  order  might  be  made  to  tJie  Master  in  rota- 
tion, and  not  to  the  Master  to  whom  certain  other  suits  were 
referred ;  and  also,  that  the  plaintiffs  in  one  of  the  two  first- 
mentioned  suits  might  be  at  liberty  to  proceed  in  the  cause 
notwithstanding  the  order  of  April  17th. 

Mr.  Busselly  Mr.  Cooper,  Mr.  Lee,  Mr.  Haldane,  Mr. 
Torriano,  and  Mr.  Schomberg,  appeared  for  the  different 
parties. 
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'    The  Vice- Chancellor  directed  inquiry  to  be  made  at  the         1847. 
Kegistrar's  office  as  to  the  practice. 

The  Registrars  agreed  that  the  reference  as  to  which  of 
two  suits  was  most  for  the  benefit  of  infants  did  not  neces- 
sarily stay  proceedings ;  and  that  though  it  generally  had 
in  practice  that  effect,  it  was  competent  to  the  Court  to 
entertain  any  application  pending  the  reference. 

Mr.  Colvilley  jun.,  the  Registrar,  who  communicated  to 
the  Court  the  result  of  the  inquiry,  referred  to  Sullivan  v. 
Sullivan  (a),  and  stated,  that  the  order  in  that  case  did  not 
contain  any  direction  to  stay  proceedings,  nor  did  the  com- 
mon form ;  but  that  the  practice  was,  after  report  made,  to 
apply  for  an  order  to  stay  proceedings  in  the  defeated  suit. 

No  order  was  made. 

(a)  2  Mer.  40. 


Bishop  v.  Cappel.  June  20th> 

William  bishop,  by  a  codicU  to  Us  win,  and  in-  Reridoary  be. 
dorsed  thereon,  dated  October  27th,  1822,  bequeathed  as  ther  of  the  tea* 
follows: — "  It  is  my  will  and  desire  that  the  moiety  or  half  JJi^'aft^^hSl 
part  of  the  rest  and  residue  of  my  personal  estate,  left  as  death  to  hia 
within  to  my  brother  George  Bishop,  one  of  my  executors,  death  to  go  to 
shall  not  be  left  to  him  and  his  heirs  for  ever,  but  for  the  utor'a  rela- 
term  of  his  natural  life;  and,  after  his  decease,  to  go  to  Mrs.  ^^'^^i^Jl^ 
Sarah  Bishop,  his  wife ;  and,  at  her  decease,  to  go  to  such  ^«W,  to  pve 

,  the  whole  to 

of  my  relations  as  shall  survive  them,  share  and  share  alike."  the  only  one 
The  testator  died  on  the  28th  of  April,  1830,  leaving  thm*'of'S"e 
three  brothers  and  two  sisters  him  surviving,  of  whom  the  ^^'^'^'^j^^ 

tenanta  for  lifei 
to  the  excloaion  of  the  children  and  representatives  of  brothers  of  the  testator  who  sunrived  himy 
bnt  died  in  the  lifetime  of  the  second  tenant  for  life. 


J 
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1847.  pluntiff,  Vezey  Bishop,  alone  survived  Sarah  Bishop,  who 
survived  her  husband,  and  died  on  the  14th  of  November, 
1843.  The  question  was,  whether  the  whole  moiety  be- 
longed to  the  plaintiff,  or  whether  the  children  of  the  de- 
ceased brothers  and  sister  should  partici{)ate. 

Mr.  Russell  and  Mr.  John  Bailyy  for  the  plaintiff. — The 
meaning  of  the  expression  ^' relations  **  is  now  settled  to  be 
the  persons  who,  at  the  death  of  the  testator,  would  be  en- 
titled to  his  personal  estate  under  the  Statute  of  Distribu- 
tions ;  and  the  bequest  is  to  such  of  this  class  as  should 
survive  the  tenants  for  life ;  hence  the  plaintiff^  being  then 
the  only  survivor  of  the  class,  is  entitled  to  the  whole. 
This  is,  in  fact,  the  decision  in  Spink  v.  Lewis  (a),  where 
the  testator  directed  the  proceeds  of  real  estate  to  be  laid 
out  at  interest  for  ten  years,  and,  at  the  end  of  that  time, 
directed  five-sixths  thereof  to  be  divided  among  such  of  his 
next  of  kin  and  legal  representatives  as  should  be  then 
living  under  the  usual  and  due  course  of  representation. 
The  only  distinction  between  that  case  and  the  present  was, 
that  the  period  of  postponement  was  ten  years,  whereas 
here  it  was  for  the  continuance  of  two  lives,  and  that  here 
the  description  is,  "my  relations,"  instead  of  "next  of 
kin ;"  but  neither  of  these  circumstances  alters  the  case, 
the  word  "relations"  having  been  held  to  mean  a  defi- 
nite class ;  and  it  seems  as  likely  that  the  expression  "such 
of  my  relations  as  shall  survive"  is  intended  to  denote  a  se- 
lection from  a  class  as  to  denote  the  entire  class.  There  is 
another  case,  of  Green  v.  Howard  {b\  in  the  same  reports, 
where  the  bequest  was  to  the  widow  for  life,  with  remain- 
der to  the  testator's  own  relations  who  should  be  then  alive. 
[The  Vice-chancellor. — If  one  of  the  testator's  brothers 
had  died,  leaving  children,  between  the  date  of  the  codicil 
and  the  testator's  death,  would  the  children  have  partici- 

(a)  3  Bro.  C.  C.  366.  (b)  1  Bro.  C.  C.  31. 
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pated  ?]  It  ia  not  necessary  for  us  to  deny  that  they  would.  1B*7. 
There  is  no  distinction  between  a  gift  to  relationts  and  a 
gifl  to  next  of  kin  as  to  the  period  of  the  ascertainment  of 
the  individuals  comprising  the  class ;  nor  is  the  decision  in 
Spink  y.  Lewis  founded  on  anything  peculiar  to  the  class 
defined  by  the  term  "  next  of  kin."  The  ground  of  the 
decision  was,  that  the  testator  must  have  meant  some  class 
of  persons  of  whom  it  was  not  certain  that  all  would  be 
alive  when  the  gift  was  to  take  effect  Here,  also,  the  tes- 
tator intended  a  class,  of  whom  it  was  doubtful  whether  all 
would  survive  the  tenants  for  life.  [The  Vice-chancellor. 
— Then,  if  the  plaintiff  had  died  before  the  surviving  tenant 
for  life,  would  there  have  been  an  intestacy  ?]  That  is  the 
result  of  the  words,  and  the  same  observation  applies  equally 
to  Spink  V.  Leiois  (a),  but  the  Court  did  not  then,  on  that 
account,  depart  from  the  most  obvious  import  of  the  words 
of  the  bequest.  They  also  referred  to  Rayner  v.  Mowbray(b) 
and  Doe  v.  Owen  (c). 

Mr.  Swanston  and  Mr.  Huhhacky  for  children  of  a  de- 
ceased brother. — According  to  the  plaintiff's  construction, 
there  would  be  an  intestacy.  The  words  employed  by  the 
testator,  in  Spink  v.  Lewis^  were  technical  expressions, 
having  a  definite  meaning.  But  there  are  many  cases  in 
which  the  Court  has  come  to  the  conclusion  that  the  testa- 
tor did  not  mean  his  next  of  kin  at  the  time  of  his  death, 
although  that  was  primd  facie  the  natural  import  of  the 
words :  Jones  v.  Colbeck  (d),  Clapton  v.  Bulmer  (e),  Butler 
V.  Bushnell(f)y  Briden  v.  Hewlett  (ff)y  Minter  v.  Wraith  {h). 

Sir  F.  Simpkinson  and  Mr.  Chichester,  for  other  parties, 

(a)  3  Bro.  C.  C.  356.  (e)  10  Sim.  426 ;  6  My .  &  Cr.  108. 

(b)  Ibid.  235.  (/)  3  My.  &  K.  232. 

(c)  1  Taont.  263.  (ff)  2  My.  &  K.  90. 

(d)  8  Ves.  38.  (A)  13  Sim.  52. 

VOL.  L  E  E  D.  O.  8. 
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1847.         cited  Marsh  v.  Marsh  (a),  Miller  y.  Eaton  {b),  and  Booth  t. 
BiRHop         Vicars  (c)- 


V. 

Cappel. 


Mr.  Bacon  and  Mr.  Bates  appeared  for  other  parties  be- 
neficially interested ;  and 

Mr.  Anderdon  and  Mr.  R.  Moore,  for  the  trustees. 

The  Vice-Chancellor: — 

I  think  it  very  doubtfiil  which  of  three  constructioiis 
of  which  the  codicil  is  susceptible  is  the  correct  one.  The 
case  of  Spink  v.  Lewis,  however5  is  so  nearly  in  point,  that 
it  will  be  safer  and  better  to  decide  in  favour  of  the  inter- 
pretation which  will  give  the  whole  to  Vezey  Bishop.  Lord 
Thurlow  isy  in  that  case,  reported  to  have  said : — **  It  was 
plain  the  testator  meant,  by  next  of  kin,  some  class  of  per- 
sons of  whom  it  was  doubtful  whether  they  would  live  ten 
years,  and  it  was  meant  that  they  should  pass  through  that 
chance.  The  question  was,  whether  he  was  at  liberty  to 
take  notice  that,  at  that  time,  he  had  but  one  brother.  If 
he  had  had  several  brothers,  and  nephews,  sons  of  brothen^ 
there  would  not  have  been  a  doubt  that  the  division  must 
have  been  among  such  of  them  as  siurvived  at  the  end  of  the 
ten  years."  What  I  have  stated,  therefore,  must  be  cona- 
dered  to  be  my  final  opinion,  imless  I  mention  the  case  again 
before  Tuesday  next. 

His  Honor  did  not  mention  the  case  again. 

(a)  1  Bro.  C.  C.  294.  (h)  Ckwp.  272.  («)  1  CoD.  6. 
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1847. 

Alexander  v.  Cana.  June  29th. 

JL  HIS  case  came  on  upon  an  objection  taken  by  the  an-  In  a  mit  by  the 
swer^  for  want  of  parties.    The  bill  was  filed  by  the  trustees  compoBition. 
of  a  composition-deed,  dated  the  17th  March,   1845,  and  ^^  ~?'-  _ 
made  between  the  defendant,  Robert  Cana,  of  the  first  or  ^  perfect 

the  tnuiBfer 

part,  the  plaintiffs  of  the  second  part,  and  the  several  other  of  a  portion 
persons  whose  names  were  thereunto  subscribed  and  seals  property^the 
affixed,  of  the  third  part.     By  this  deed,  for  a  nominal  con-  ceBtvUgue 

^  .  ...     'nit/«i/ are  not 

sideration,  the  defendant  assigned  unto  the  plaintiffs,  their  necessary  par- 
executors,  administrators,  and  assigns,  the   several  parti-  chaser,  to  whom 
culars  therein  mentioned  of  his  estate,  and  all  securities  ju^^lJ^ted 
for  money,  and  aU  other  property  whatsoever,  of  a  person-  ^  >eU  the  pro- 
al  nature,  of  him  the  said  Robert  Cana,  save  and  except  tion,  is  a  ne- 
one  share.  No.  24,  in  the  Universal  Tontine  at  Ipswich,     ^^  P*"y- 
(which  was  to  remain  the  property  of  the  defendant),  upon 
trust  to  seU,  dispose  of,  and  convert  the  same  into  money, 
and  by,  with,  and  out  of  the  said  trust-monies,  or  any  part 
thereof,  to  carry  on  the  farming  business  of  the  defendant, 
and  pay  all  the  costs,  charges,  or  expenses  to  be  incurred, 
or  become  payable,  in  or  about  the  execution  of  the  trusts, 
and  to  pay  or  divide  the  clear  residue  of  the  said  trust- 
monies  unto  and  among  all  and  singular  the  creditors  of 
the  defendant  who  should  sign  the  deed  on  or  before  the 
Ist  day  of  July,  1845,  in  rateable  proportions,  according 
to  the  amount  of  the  several  and  respective  debts,  subject, 
nevertheless,  to  the  covenants  and  provisions  thereinafter 
contained ;  and  each  of  them  the  plaintiffs  and  the  several 
creditors,  parties  to  the  indenture  of  the  third  part,  in  con- 
sideration of  the  assignment  thereinbefore  made  by  the  de- 
fendant, and  of  the  trusts  thereby  created,  thereby  accepted  • 
the  assignment  thereby  made  of  the  stock,  effects,  debts, 
monies,  and  premises  thereby  assigned,  in  full  payment, 
satisfaction,  and  discharge  of  all  debts  due  and  owing  to 

E  E  2 


V. 

Cana. 
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1847.         them  respectively  by  the  defendant^  and  released  the  de- 
Albxandkr    fendant,  his  executors,  and  administrators. 

The  bill,  after  stating  the  above-mentioned  indenture, 
stated  that  it  was  duly  executed  by  the  defendant  shortly 
after  the  date  thereof,  and  that  he  afterwards  applied  to  the 
plaintiffs  and  his  other  creditors  to  execute  it,  and  to  accept 
the  composition  thereby  made,  in  discharge  of  their  debts; 
that  the  plaintiffs  and  the  said  other  creditors  refused  to  com- 
ply with  such  request,  unless  the  defendant  would  assign  and 
transfer,  upon  the  same  trusts,  the  above-mentioned  share 
in  the  Universal  Tontine  at  Ipswich,  and  which  share  the 
defendant  had,  without  the  consent  of  the  plaintiffs  and 
the  other  creditors,  excepted  out  of  the  indenture.  That 
the  defendant  thereupon  agreed  with  the  plaintiffs,  and  such 
of  his  other  creditors  as  afterwards  executed  the  indenture, 
that  if  they  would  execute  the  indenture,  and  accept  the 
composition  thereby  made  in  discharge  of  their  debts,  the 
defendant  would  assign  and  transfer  the  said  share.  No.  24, 
upon  the  same  or  the  like  trusts  as  were  by  such  indenture 
declared,  for  the  benefit  of  the  plaintiffs  and  the  other 
creditors  of  the  defendant  who  should  execute  such  inden- 
ture. That,  accordingly,  by  a  certain  other  indenture,  dated 
25th  March,  1845,  and  made  between  the  defendant  of 
the  one  part,  and  the  plaintiffs  of  the  other  part,  and  duly 
executed  by  the  defendant,  after  reciting  that,  since  the 
execution  of  the  former  indenture,  the  defendant  had  agreed 
to  assign  the  Tontine  share  upon  the  trusts  in  that  inden- 
ture expressed  and  declared,  it  was  witnessed,  that,  for  a 
nominal  consideration,  the  defendant  thereby  assigned  unto 
the  plaintiffs,  their  executors,  administrators,  and  assigns, 
all  that  share.  No.  24,  in  the  Universal  Tontine  at  Ipswich 
aforesaid,  and  all  dividends  to  become  due  for  or  in  respect 
•  of  the  same  share,  from  the  day  of  the  date  of  the  said 
indenture,  and  all  other  shares  of  him  the  said  defendant 
of  the  said  Tontine,  with  power  to  give  receipts,  exonerating 
the  persons  to  whom  they  were  given  from  all  liability  for 
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the  subsequent  application  of  the  said  share^  estate,  or  in-  1847. 
terest  of  the  defendant  of  and  in  the  said  Tontine  and 
premises  aforesaid,  or  any  part  thereof,  and  from  being  an- 
swerable for  the  non-application  thereof,  and  also  to  dis- 
pose of  the  share  and  premises  thereby  assigned,  either  by 
valuation,  public  sale,  or  private  contract.  And  it  was 
thereby  declared  and  agreed,  that  the  plaintiffs,  their  exe- 
cutors, administrators,  and  assigns,  should  stand  possessed 
of  the  money  which  should  come  to  their  hands  or  which 
should  arise  from  the  said  share  in  the  Tontine  and  pre- 
mises, upon  trust  to  pay  the  costs  of  preparing  and  pro- 
curing the  execution  of  that  indenture,  and  all  other  costs  of 
the  plaintiffs  in  the  execution  of  the  trusts  thereby  reposed 
in  them,  and  to  pay  and  apply  the  remainder  of  such  trust- 
money  to  the  same  purposes  and  in  the  same  manner  as 
were  expressed  and  declared  by  the  indenture  of  the  17  th 
March,  1845,  of  and  concerning  the  money  to  arise  or  come 
to  the  hands  of  the  plaintiffs  under  that  indenture. 

That  immediately  after  the  execution  of  the  indenture 
of  23rd  March,  1845,  by  the  defendant,  and  before  4th 
July,  1845,  and  on  the  faith  of  having  the  benefit  of  the 
same,  and  in  pursuance  and  performance  on  their  part  of 
the  aforesaid  agreement,  the  plaintiffs,  and  divers  other 
creditors,  amounting  altogether  to  twenty-seven  in  number, 
and  whose  debts,  with  the  debts  due  to  the  plaintiffs, 
amounted  in  the  whole  to  more  than  three-fourths  of  the 
sums  in  which  the  defendant  was  indebted,  so  far  as  the 
same  had  come  to  the  knowledge  of  the  plaintiffs,  executed 
the  indenture  of  the  17th  March,  1845. 

That  the  plaintiffs  had  in  part  executed  the  trusts  of  the 
indenture  of  the  17  th  of  March,  1845,  and  had  sold  and 
converted  into  money  all  the  property  assigned  by  such 
indenture,  and  applied  the  money  upon  the  trusts  therein 
declared,  but  had  been  prevented  by  the  defendant,  in  man- 
ner thereinafler  appearing,  from  selling  and  converting  into 
money  the  Tontine  share* 
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1847.^  That  the  Ipswich  Universal  Tontine  was  established  by 

an  indenture^  dated  2oth  January,  1790,  which  contained 
a  provision  in  these  words,  for  the  transfer  of  shares  in 
the  Tontine : — '*  And  in  order  to  regulate  the  transfer  of 
shares  in  the  said  Tontine,  and  to  ascertain  the  real  pro- 
prietors thereof  with  such  precision  as  in  concerns  of  this 
nature  b  advisable  and  essentially  necessary,  it  is  hereby 
agreed  and  declared,  that  all  and  every  proprietor  and  pro- 
prietors of  any  part  or  share,  or  parts  or  shares,  of  the  Bud 
Tontine,  shall  and  may,  during  the  continuance  of  the  life  or 
lives  for  and  upon  which  he,  or  she,  or  they  hath  or  holdeth, 
or  have  or  hold,  any  part  or  share  of  the  sud  Tontine,  by 
indorsement  on  the  voucher,  to  be  delivered  to  each  sodi 
proprietor  for  his  or  her  subscription  to  the  said  Tontine, 
direct  and  authorise  a  transfer  to  be  made  of  his  or  her 
right  and  interest  in  the  said  Tontine,  to  or  in  favour  of 
any  other  person,  on  the  same  life  or  lives  for  which  his 
or  her  subscription  or  subscriptions  was  or  were  made 
But  in  every  such  case  of  transfer  or  succession,  or  in 
case  of  any  right  becoming  acquired  by  marriage,  or  othei^ 
wise  accruing,  the  existing  subscription  voucher  shall  be 
brought  in  and  rendered  up  to  be  cancelled  and  exchanged 
for  a  new  one,  to  issue  in  lieu  thereof,  adapted  to  the  occa* 
sion,  so  that  the  actual  proprietor  for  the  time  being,  whe- 
ther covert  or  sole,  and  the  life  subscribed  on,  may  in 
every  case  bo  always  manifest,  without  which  no  claim  by 
any  such  directed  transfer,  or  by  succession,  marriage,  or 
other  accruer  whatever,  shall  be  of  any  avail  within  the 
intent  of  this  Tontine." 

That  the  transfer  of  shares  in  the  Tontine  was  still  re- 
gulated and  governed  by  the  terms  and  provisions  of  such 
last-mentioned  indenture;  and  that  the  committee  of  direc- 
tors and  managers,  and  their  actuary  or  secretary,  reiused 
to  recognise  any  other  mode  of  passing  any  interest  in 
such  shares.  That,  subject  to  the  equitable  assignment 
thereof  to  the  plaintiffs,  made  by  the  indenture  of  the 
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25  th  March,  1845,  the  defendant  was  the  legal  proprietor  1847. 
of  the  said  share.  No.  24,  in  the  said  Ipswich  Universal 
Tontine,  and  appeared  and  was  upon  and  in  the  books  of  the 
Tontine  such  legal  proprietor ;  and  that,  although  the  in- 
denture of  the  25th  March,  1845,  was  a  good  assignment  in 
equity  of  such  share,  yet  that  until  the  said  share  should 
have  been  transferred  to  the  plaintiffs,  by  the  indorsement 
and  delivery  to  them  by  the  defendant  of  his  voucher  for 
the  share,  the  defendant  would  continue  the  proprietor  of 
such  share. 

That,  in  part  performance  of  the  trusts  of  the  indentures 
of  the  17th  March  and  the  25th  March,  1845,  the  plain- 
tiffi  lately  sold  by  public  auction  the  said  share,  and  had 
applied  to  the  defendant  to  indorse  and  to  deliver  up  to 
the  plaintiffs  his  voucher  for  the  same,  so  that  the  share 
might  be  transferred  to  the  purchaser  thereof;  but  that  he 
refused  to  comply  with  such  application,  and  that  in  con- 
sequence thereof  plaintiffs  had  been  unable  to  complete 
such  sale. 

The  prayer  was,  that  the  defendant  might  be  decreed 
and  compelled  to  indorse  on  his  voucher  for  his  said  share, 
'So.  24,  in  the  Ipswich  Universal  Tontine,  a  direction  and 
authority  for  a  transfer  to  be  made  of  his  right  and  interest 
in  the  said  Tontine,  to  the  plaintiffs,  according  to  the  pro- 
visions of  the  indenture  of  the  25th  January,  1790;  and 
that  the  said  defendant  might  be  decreed  to  deliver  to  the 
plaintiffs  his  said  voucher,  and  to  do  all  other  acts  necessary 
on  his  part  to  be  done,  in  order  that  the  plaintiffs  might 
be  admitted  and  entered  the  proprietors  of  the  share. 

The  defendant,  by  his  answer,  objected  that  the  cestuis 
que  tnutent  under  the  deeds  and  the  alleged  purchaser  were 
not  parties. 

Mr.  John  Bailyj  for  the  defendant,  in  support  of  the 
objection. — As  the  plaintiffs  do  not  sue  on  behalf  of  them- 
selves and  all  other  creditors,  but  in  their  character  of 
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1847.^  trustees^  the  cestuis  que  tnutent  are  necessary  parties :  Kbi 
y.  Clarke  (a).  The  only  exception  to  this  role  is»  where  a 
trustee  seeks  to  recover  from  his  co-trustee  part  of  the 
trust-property ;  for  which  the  plaintiff  would  be  liable  m 
respect  of  a  breach  of  trust  committed  by  the  other  trustee. 
Nor  can  it  be  said  that  the  creditors  are  too  numerous,  for 
it  has  been  recently  held,  that  twenty  persons  were  not  a 
sufficient  number  to  induce  the  Court  to  relax  the  ordi- 
nary rules  of  pleading.  At  all  events,  it  is  dear  that  the 
purchaser  must  be  made  a  party :  Maule  v.  Duke  ofBeau' 
fort  {b). 

Mr.  Chandless  appeared  for  the  plaintiffs. 

The  Vice- Chancellor : — Confine  yourself  to  the  objection 
as  to  the  purchaser. 

Mr.  Chandless. — The  only  relief  which  the  pbdntifi 
could  seek  against  the  purchaser  would  be  a  specific  per- 
formance ;  and  the  present  defendant  might  demur,  if  he 
were  made  party  to  such  a  bill :  Tasker  v.  Small  (c).  The 
defendant  disputes  the  right  of  the  plaintiffs ;  how  then  cM 
he  allege  a  claim  in  a  party  claiming  under  them  ? 

Mr.  John  Baily^  in  reply. 

The  Vice-Chancellor  held  that  the  creditors  were  not 
necessary  parties,  and  that  the  purchaser  was  a  necessary 
party. 

(a)  Prec.  in  Ch.  276.        (6)  1  Russ.  349.        (c)  3  My.  &  Cr.  63 
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1847. 

GiLLAN  V.  Morrison.  June  22nd, 

A.  HIS  was  a  suit  instituted  by  a  trustee  of  a  company  to  By  the  terms  of 
enforce  contribution  from  the  subscribers,  under  the  follow-  on  the  forma- 
ing  circumstances :-  f^j%TiU 

In  January,  1841,  a  meetin^r  was  held,  with  a  view  to  the  of  which  wu  to 

,  ....        purchase  land 

formation  of  a  settlement  in  Central  America,  in  a  district  and  found  a 
called  Blue  Fields,  or  Segovia,  within  the  dominions  of  the  ^isteei^ad 
King  of  the  Mosquito  nation,  from  whom  one  of  the  pro-  ^^^^^^'j^  ^^^ 
jectors,  Mr.  Bell,  produced  to  the  meeting  a  grant,  dated  explore  the  dis- 
the  31st  of  May,  1821,  of  all  the  lands,  erections,  and  mines  was  resolved 
within  the  following  limits,  viz.  all  the  sea-coast  from  the  pJJ^^  ^^^^ 
southern  part  of  Blue  Fields  Laf^oon  to  the  southern  entrance  expedition 

*  °      ^  ^  ^  should  not  ex- 

of  the  Pearl  Key  Lagoon,  and  making  the  Spanish  territory  ceed  a  certain 

1  A         "t  J  sum,  and  that 

the  western  boundary.  the  subscribers 

This  grant  was  made  to  one  Peter  le  Lacheur,  who  had  JJJfwe'beVond^a 
conveyed  one  moiety  of  the  lands  comprised  in  the  grant  to  ^^^  amount. 

,  ,  On  the  arrival 

Mr.  Bell,  and  agreed  to  convey  the  other  moiety  to  his  co-  in  the  country 

J         .  of  the  persons 

adventurers.  proceeSigon 

Certain  resolutions  were  passed  at  the  meetinfic»  and  were  ^®  expedition, 

*  °  they  were  seised 

signed  by  the  chairman.     Appended  to  them  were  two  me-  and  thrown  into 
moranda  of  agreement,  one  signed  by  Mr.  Bell,  whereby  owing  to  this 
he  declared  that  he  would,  when  called  upon  by  the  trus-  ^ied"and'the 
tees  of  the  British  Sescovia  Company,  named  in  the  tenth  loss  greatly  ex- 

.  .  .  .  ceeded  the  limit 

resolution,  execute  articles  in  conformity  with  the  second  fixed  by  the  re- 
resolution  ;  the  other  signed  by  the  plaintiff  and  the  de-  ^eid^^tthe 
fendants,  who  thereby  agreed  to  become  provisional  propri-  *"^^  *^°^ 
etors  in  the  joint-stock  of  the  company,  according  to  the  subscribers  for 

-  _,       II*  •  contribution 

number  of  shares  amxed  to  theu:  respective  names.  beyond  the 

By  the  second  resolution,  the  company  agreed  to  pur-  ^  amount, 
chase  conditionally  500,000  acres  of  land,  comprised  in  the 
above-mentioned  grant,  and  to  pay  to  Mr.  Bell,  by  way 
of  deposit,  £6000,  within  four  months  afler  the  return  to 
England  of  an  expedition  to  be  dispatched  for  the  purpose 
of  exploring  the  country. 
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1847.  The  third  resolution  provided  that  articles  founded  on  the 

GiLLAN       terms  of  the  second  resolution  should  be  prepared  and  signed 
M0BBI8ON     ^°  behalf  of  the  trustees  on  behalf  of  the  company,  and  by 
Mr.  Bell. 

Then  followed  these  resolutions: — 

Fourthly.  That  in  order  to  raise  a  sufficient  sum  of  mon^ 
to  defray  the  expense  of  an  expedition  to  Blue  Fields,  or 
S^ovia,  to  explore  the  territory,  its  rivers  and  lagoons,  and 
to  obtain  ample  and  accurate  reports  upon  the  dimate,  soil, 
productions,  and  other  characteristics  of  the  territory,  so  as 
to  enable  a  judgment  to  be  formed  of  its  eligibility  for  a 
settlement,  there  be  allotted  240  shares,  of  £25  each,  in  the 
capital  stock  of  the  company ;  upon  which  shares  two  calls 
of  2L  10«.  each  per  share  to  be  paid  thereon ;  the  first  in- 
stalment to  be  paid  immediately  upon  the  shareholder  sub- 
scribing  these  resolutions  or  signifying  his  written  assent 
thereto,  and  the  second  instalment  to  be  paid  within  four 
months  thereafter. 

Fifthly.  That  the  expense  of  the  expedition  shall  not  ex- 
ceed the  sum  of  £1200  (unless  under  the  circumstances 
mentioned  in  the  next  succeeding  article);  and  that  no 
person  subscribing  these  resolutions  shall  be  liable  for  any 
sum  of  money  beyond  the  instalments  paid  upon  his  shares. 

Sixthly.  That  if  it  should  be  found  by  the  trustees  that 
the  sum  of  £1200  is  not  sufficient  to  defray  the  costs  of  the 
proposed  expedition,  they  are  hereby  empowered  to  allot 
sixty  additional  shares;  upon  which  the  two  calls  of2L  lOs, 
per  share  are  to  be  paid  in  the  manner  above  provided;  and 
that  such  additional  shares  are  to  be  subject  in  all  respects 
to  the  same  conditions  as  the  other  shares. 

Seventhly.  That  within  one  month  after  the  arrival  of  the 
expedition  in  England,  or  aft;er  receipt  of  reports  from  the 
parties  engaged  therein,  which  may  be  considered  satisfac- 
tory by  the  trustees,  a  meeting  of  the  shareholders  shall  be 
held  in  London,  at  which  the  reports  shall  be  submitted; 
and  if  a  resolution  be  adopted  by  two-thirds  in  number  of 


r. 
Morrison. 
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the  shareholders  then  present,  approving  the  provisional  1847. 
agreement  entered  into  between  the  trustees  of  the  com-  Gillan 
pany  and  Greorge  Bell,  and  assenting  to  the  constitution  of 
the  company  founded  thereupon,  each  shareholder  shall  be 
entitled  to  demand  a  certificate  or  acknowledgment  for 
twenty  shares  in  the  capital  stock  of  the  company,  and  the 
sum  of  £50  already  paid  by  him  shall  go  in  part  of  the  in- 
stalments or  calls  payable  upon  such  shares. 

Eighthly.  That  each  shareholder  subscribing  these  reso- 
lutions, or  assenting  thereto,  shall  also  be  entitled  to  a  free 
grant  of  2000  acres  of  land  in  the  territory  of  Blue  Fields^ 
or  Segovia,  out  of  the  100,000  acres  of  land  specifically  re- 
served to  Mr.  Bell  in  the  agreement,  to  be  held  under  such 
conditions  as  the  meeting,  provided  for  by  the  previous 
resolution,  shall  determine. 

Ninthly.  That  any  shareholder  who  does  not  pay  the 
second  instalment  of  2/.  10«.  per  share  at  the  period  fixed 
by  the  preceding  resolution,  shall  forfeit  the  first  instalment 
already  paid  by  him,  together  with  all  claim  or  title  to  the 
free  grant  of  land. 

Tenthly.  That  the  following  persons  be,  and  they  are 
hereby  appointed,  trustees  of  the  company,  viz. 

[Here  followed  their  names  and  descriptions]: 
Who  are  hereby  authorised  to  direct  the  fitting  out  of  the 
expedition,  and  to  nominate  the  parties  who  are  to  conduct 
the  same,  and  to  have  the  control  and  management  of  the 
fund  raised  by  the  calls  or  instalments  upon  the  shares. 

In  pursuance  of  these  resolutions,  the  trustees,  for  the 
purpose  of  the  expedition,  chartered  a  ship,  which  left 
London  in  March,  1841,  and  touched  at  Cape  Grracios  a 
Dios,  where  Mr.  Bell,  who  was  one  of  those  who  sidled  on 
the  expedition,  obtained  from  the  King  of  the  Mosquito 
nation  a  confirmation  of  the  grant  made  to  Le  Lacheur. 

On  arriving  at  the  intended  settlement,  the  members  of 
the  expedition  were  seized  and  thrown  into  prison  at  Aco- 


V. 

Morrison. 
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1847.        yapa,  by  the  government  of  New  Grenada,  and  Mr.  Bell 
GiLLAN        died  in  prison  there. 

The  expedition  having  failed^  and  the  outlay  of  the  tru^ 
tees  having,  owing  to  the  unforeseen  events  attending  the 
expedition,  greatly  exceeded  the  proposed  limit,  the  plain- 
tiff, by  his  bill,  sought  contribution  from  the  subscribers. 

Of  the  plaintiff's  co-trustees,  one  had  become  bankrupt, 
another  was  out  of  the  jurisdiction,  and  the  remaining  one 
had  never  had  acted. 

Mr.  Russell,  Mr.  Wtgraniy  and  Mr.  Faber,  for  the  plain- 
tiff, contended  that  the  expenses  contemplated  by  the  par- 
ties, on  signing  the  resolutions,  were  such  as  then  might 
probably  be  expected  to  be  incurred;  but  that  the  loss 
which  the  trustees  had  sustained,  owing  to  the  unlawful 
and  violent  procedure  of  the  government  of  New  Grenada, 
was  never  intended  to  be  comprehended  within  the  limit 
prescribed  by  the  resolutions.  This  loss  was  left,  therefore, 
untouched  by  stipulation,  and  must,  like  any  other  unpro- 
vided for  by  express  contract,  fall  rateably  on  those  who 
engaged  in  the  adventure,  and  who  would  have  shared  the 
profits,  if  the  result  had  been  different. 

Mr.  Bacon  and  Mr.  lAoyd,  who  appeared  for  a  share- 
holder; and 

Mr.  Lovat  and  Mr.  Cairns,  for  other  shareholders,  were 
not  called  upon. 

Mr.  Blunt  appeared  for  the  assignees  of  the  bankrupt 
trustee.. 

The  Vice-Chancellor: — 

In  this  case  it  is  impossible,  with  propriety,  to  forget  that 
the  sole  plaintiff  is  one  of  the  acting  trustees ;  and  I  collect 
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that,  according  to  the  contract  between  the  persons  engaged  1847. 
in  the  undertaking,  the  trustees,  or  such  of  them  as  might  Gillan 
act,  were  to  have  the  entire  conduct  of  the  undertaking,  ^  '* 
and  had  it,  in  fact,  without  any  interference  on  the  part  of  the 
other  shareholders.  The  persons  from  whom  contribution  is 
sought  are  shareholders,  and  not  trustees.  I  am  of  opinion 
that,  according  to  the  true  construction  of  the  contract, 
the  trustees,  choosing  to  undertake  the  expedition,  and  to 
have  the  conduct  of  it,  undertook,  as  between  themselves 
and  the  shareholders,  the  whole  risk  of  the  expedition,  ex- 
ceeding £1500,  the  amount  fixed  by  the  resolutions.  They 
may  not  have  thought  of  the  risk,  or  may  have  been  willing 
to  incur  it  I  do  not  know  how  that  may  be,  but  it  is  the 
intention  to  be  collected  from  the  document  signed  by  the 
parties,  and  I  have  nothing  else  to  proceed  upon.  [His 
Honor  read  the  fourth,  fifth,  and  sixth  resolutions,  and 
said] — My  construction  of  these  clauses,  in  connexion  with 
the  rest,  is  what  I  have  said. 

It  is,  however,  argued,  that  the  loss  was  occasioned  by 
misfortune,  and  does  not,  therefore,  necessarily  come  within 
the  meaning  of  the  term  "  expenses."  I  am  sorry  to  be  un- 
able to  accede  to  that  argument.  It  appears  to  me  that  the 
trustees  must  be  considered  to  have  undertaken,  as  between 
themselves  and  the  shareholders,  that  all  expenses  beyond 
those  limited  by  the  resolutions  should  be  borne  by  them. 
I  do  not  think,  therefore,  that  this  suit  can  succeed  to  any 
extent  beyond  that  limit.  If,  however,  the  whole  of  the 
prescribed  sum  has  not  been  raised,  my  present  impression 
is,  that  to  that  extent  the  contribution  may  be  claimed. 
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1847. 

April  l(Hh  Sf  I^  ^^^  Matter  of  Pattl  Francis  Joseph  Ponoerabd,  an 
June  25th.  Infant,  and  in  the  Matter  of  11  Geo.  4  &  1  Will.  4, 

c.  65. 

8embie,ihuti  ChARLOTTE  PONGERARD,  by  her  will,  be- 
8. 32,eiiil  '  queathed  the  residue  of  her  personal  estate  to  tmsteee^ 
powering  ^e  upon  trust  to  convert  the  same  into  money,  and  pay  the 
petition  of  the    same  to  two  persons,  one  of  whom  was  the  above-named 

gnardian  of  an     .   ^ 
infknt,  to  direct  iniant. 

m^tenanL  '^^^  surviving  trustee,  after  paying  one  moiety  to  the 

out  of  diTi-        other  legatee,  transferred  the  remaining  moiety,  conusting 

denda  of  stock  r>t  t%     %      a         •  •         • 

standing  in  in-  of  SOOL  1$.  4a.  £3  per  Cent.  Bank  Annmties,  mto  the 

does  not  aul  joint  names  of  himself  and  of  the  above-named  infimt ;  and 

^Smentofa  ^^ftc^^^rds*  ^^^  ^  further  trust-monies  forming  part  of 
|raardian»  and  a  the  infant's  moiety,  purchased  a  further  sum  of  34L  4«.  2dL 

payment  of  £3  per  Cent  Bank  Annuities  to  the  same  acoount. 

thesSie^-^  The  trustee  having  died  on  the  27th  of  February,  1847, 

ti^°'  *iSdS^^  o°®  ^^-  J^'^^  Vallanoe  and  the  infant  (who  would  not  at- 

appointed  is  tain  the  age  of  twenty-one  till  the  18th  of  March,  1850)  pre- 

one  of  the  peti-  .  .  ^    .  . 

tioners,  but  sented  a  petition,  under  the  1  Will.  4,  c  65,  s.  32,  which  pro- 
tions  are  p^ro-  ^^^^  that  it  shall  be  lawful  for  the  Court  of  Chanoeiy,  on 
P^*  the  petition  of  the  guardian  of  any  infant  in  whose  name  any 

stock  shall  be  standing,  and  who  shall  be  beneficially  enti- 
tled thereto,  (or,  if  there  shall  be  no  guardian,  by  an  order 
to  be  made  in  any  cause  depending  in  the  said  court),  to 
direct  all  or  any  part  of  the  dividends  due  or  to  become 
due  in  respect  of  such  stocks,  to  be  paid  to  any  guardian  of 
such  infant,  or  to  any  other  person,  according  to  the  discre- 
tion of  the  said  Court,  for  the  maintenance  and  education  or 
otherwise  for  the  benefit  of  such  infant 

The  prayer  of  the  petition  was,  that  Mr.  John  Vallance 
might  be  appointed  as  the  guardian  of  the  infant,  and  might 
be  at  liberty  to  receive  the  dividends  already  due  and  to 
accrue  due  on  the  sum  of  834/.  58,  M,  £3  per  Cent.  Bank 


PONOBRABD. 
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Annuities,  for  the  purpose  of,  and  to  be  applied  for,  the        1847. 
midntenance  or  otherwise  for  the  benefit  of  the  infant.  j«  re 

On  this  petition  two  orders  were  made — one  on  April 
10th,  appointing  Mr.  Vallance  guardian,  and  directing  the 
rest  of  the  petition  to  stand  over  till  April  2 let;  and  the 
other,  on  April  21st,  directing  the  dividends  already  due 
and  to  accrue  due  on  the  two  several  sums  of  800Z.  Is.  4d. 
and  ML  4«.  2(L  stock  to  be  paid  to  Mr.  Vallance,  to  be 
applied  for  the  maintenance  or  otherwise  for  the  benefit  of 
the  infant  petitioner. 

The  Bank  was  advised  that  it  was  doubtful  whether  the 
latter  order  was  within  the  act,  inasmuch  as  Mr.  Vallance 
was  not  the  guardian  of  the  infant  when  he  joined  him  in 
presenting  the  petition. 

The  present  petition  was  then  presented  by  Mr.  Vallance 
alone,  stating  his  appointment  as  guardian,  by  the  order  of 
April  lOth,  and  praying  the  payment  of  the  dividends  to 
him,  for  the  maintenance  or  otherwise  for  the  benefit  of  the 
infant,  until  March  18th,  1850,  (when  he  would  attain 
twenty-one),  or  until  the  further  order  of  the  Court ;  and 
that  the  Governor  and  Company  of  the  Bank  might  be 
ordered  and  directed  to  pay  such  dividends  accordingly. 

Mr.  Daniel  supported  the  petition. 

The  Vice-Chancellor  made  the  order. 
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1847. 


Jul^  hihy  8M,  Blair  v.  Ormond. 

Where  proof  is  X  HE  bill  was  filed  by  the  personal  representative  of 

loMof^a  writ-  Jo^^P^  Bucklcy  against  the  personal  represMtatiyes  of 

ten  inatrament  Thomas  Wood,  in  respect  of  a  chum  arising  out  of  trans- 

by  a  document  ,               ,                                ,                                    , 

which  iteelf  actions  wliich  commenced  in  18 12.     According  to  the  plain- 
instrument  wm  *^s  case,  the  following  were  the  material  facts: — 

wlS""*"  -^"^''  ^  ^^  y^*^  ^^^^*  Joseph  Buckley,  who  had  for^ 

stamped,  the  merly  been  a  porter  in  London,    became    possessed  of 

presume  that  877/.  4*.  Id,  t^ivc  Pounds  per  Cent.  Navy  Annuities ;  and| 

the  instrument 
was  ever  pro- 
perly stamped,  ^h^n  ^  farmer  at  Charlton,  in  Berkshire,  and  resided  with 

nor  admit  ordi- 
nary secondary  him  up  to  the  time  of  his  death,  at  a  distance  from  his  family 

evidence  of  its 

contente.  But  Connexions. 

rnVrS^M^U^on-  ^*  appeared  that  Buckley  and  Wood  had  been  fellow- 

dary  evidence  a  workmen  in  London.     Buckley  was  ignorant,  and  dull  rf 

draft  of  such  .^               o              ' 


having  lefl  London,  he  went  to  reside  with  Thomas  Wood, 


written  instru-    intellect ;  Wood,  on  the  contrary,  was  a  shrewd  person. 
S*Sie^hearlng,        ^^  October  and  December,  1812,  Buckley  went  to  Lon- 
with  such  a        ^Jq„  g^ij  jjjg  gtock,  which  realised  792i  4*.  2rf.,  and  advanced 

stamp  as  the  '  ^  ' 

instrument  it-  it  to  Thomas  Wood.     The  plaintiff  alleged  that  this  was  a 

although  the*  loan  by  Buckley  to  Wood,  the  repayment  of  which  was 

JllVeTto°ha*ve  sccurcd  by  the  bond  of  Thomas  Wood,  dated  tiie  5tii  of 

been  only  lost  December,  1812;  and  that  the  condition  of  the  bond  was, 

by  the  party 

sought  to  be  that  Wood  should  replace  the  877Z.  4^.  Irf.  Navy  Five  per 

was  not' proved  Cents,  on  the  5th  of  June  then  next,  with  a  sum  equal  to 

frauddentfy  ^^  dividends  which  the  stock  would  have  produced,  if  not 

destroyed  by  sold.     The  plaintiff  also  alleged  that  the  money  was  further 

him* 

The  proper     sccurcd  by  the  deposit,  with  Buckley,  of  the  title-deeds  of 

form  of  a  bill 

by  an  equitable 

mortgagee,  being  also  a  specialty  creditor,  who  seeks  to  charge  the  real  assets  of  a  testator 

generally,  as  well  as  to  enforce  his  security,  is  on  behalf  of  the  plaintiff  and  all  other  the 

creditors  of  the  testator,  and  the  Court  permitted  a  plaintiff  at  the  hearing  to  amend  his  bill 

accordingly  ;  and,  with  reference  to  the  Statute  of  Limitations : — HM^  Uiat  such  bill  must 

date  from  the  day  of  the  filing  of  the  original  bill,  and  not  from  the  day  of  the  amendment. 

A  plaintiff  was  required  to  account  for  the  delay  of  nineteen  years  in  filing  his  bill,  where 
the  circumstances  of  the  parties  had  changed  by  deaths ;  and  the  foundation  of  the  suit  being  a 
legal  demand,  the  Court,  after  such  delay,  declined  to  act,  unless  the  demand  was  establishiBd 
in  an  action. 
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a  freehold  estate  at  Charlton  and  Grove,  the  property  of  ^^"^ 
Wood,  and  by  a  memorandum  of  deposit,  also  dated  the  6th 
of  December,  1812.  It  was  further  alleged  by  the  plain- 
tiff that  Buckley  kept  the  deeds  in  a  box,  in  his  own  pos- 
session, in  the  house  of  Wood,  with  whom  he  resided,  and 
that  Wood  could  get  possession  of  them  when  he  pleased. 
It  appeared  that,  from  the  date  of  the  loan,  there  was  no 
aecoont  kept  between  Wood  and  Buckley,  Wood  paying 
no  interest,  but  providing  Buckley  with  his  board  and  lodg- 
ing and  necessaries,  and  such  sums  of  pocket-money  as  he 
wanted. 

Buckley  died  in  1824,  at  the  house  of  Wood.  Thomas 
Buckley  Bridgen,  of  Derby,  upholsterer,  was  his  heir-at- 
law  and  sole  next  of  kin. 

Wood  informed  Bridgen  of  the  death  of  Buckley,  by  a 
letter,  in  which  he  stated  that  Buckley  had  lived  to  spend 
all  the  property  he  was  possessed  of,  and  that  there  was 
nothing  for  Bridgen. 

Bridgen  went  to  Charlton,  on  the  receipt  of  this  letter, 
and  called  on  Wood  to  give  up  to  him  his  uncle's  deeds 
and  securities,  which  Buckley,  in  his  lifetime,  had  told  him 
he  had.  Wood  said  Buckley  had  nothing  left  but  two 
crown  pieces  and  his  clothes.  Bridgen  returned  to  Derby 
without  obtaining  any  further  information  as  to  his  uncle's 
property. 

Bridgen  lived  until  1839,  having  occasionally  made  en- 
deavours to  discover  what  had  become  of  his  uncle  Buck- 
ley's property,  but  without  any  result. 

By  his  wiU,  dated  the  18th  of  October,  1826,  Bridgen 
aj^inted  the  plaintiff,  James  Bkdr,  and  two  other  persons, 
his  executors,  of  whom  one  died  in  the  testator's  lifetime, 
but  the  other  survived  his  testator,  and  died  without  proving 
the  will. 

The  plaintiff,  Blair,  proved  Bridgen's  wiU  in  1840,  in  the 
court  of  the  Bishop  of  Lichfield.  The  plaintiff  was  not 
then  aware  of  the  claim  in  respect  of  Buckley  against  Wood ; 

VOL.  I.  F  F  D.  Q.  8. 
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1847.  but,  having  obtfdned  some  information  on  the  sobject,  he 
proved  Bridgen's  will,  in  the  Prerogative  Court  of  Canter- 
burj,  in  1844;  and,  shortly  before  the  commencement  of 
the  suit,  he  also  obtained  letters  of  administration,  out  of 
the  same  court,  to  the  effects  of  Buckley. 

Wood  made  his  will  on  the  18th  of  July,  1842,  and 
thereby  devised  all  his  freehold,  leasehold,  and  copyhold 
hereditaments  and  premises  to  Mr.  W.  Ormond  and  the 
Rev.  W.  Hay  ward,  in  trust  for  sale,  with  powers  to  giye 
effectual  receipts  to  purchasers;  and  in  the  testator's  will 
was  contained  a  trust  for  payment  of  the  testator^s  debti 
out  of  the  proceeds  of  the  sale  of  his  real  estates ;  and  the 
testator  appointed  Messrs.  Ormond  and  Hayward  ezecutofs 
of  his  will. 

Shortly  after  Wood's  death,  which  occurred  in  March, 
1843,  Messrs.  Ormond  and  Hayward  proved  his  wilL 

Messrs.  Ormond  and  Hayward  entered  into  contracts  for 
sale  of  their  testator's  estates,  including  the  hereditamenta 
of  which  Wood  was  alleged  to  have  deposited  the  title-deeds 
with  Buckley. 

The  bill  was  filed  by  Blair,  as  the  representative  of  Buck- 
ley, against  Messrs.  Ormond  and  Hayward  and  the  parties 
who  had  contracted  to  purchase  the  hereditaments,  the  title* 
deeds  of  which  the  plaintiff  alleged  had  been  pledged  with 
Buckley,  stating  the  transactions  fully,  with  various  cir- 
cumstances in  confirmation,  putting  the  case  as  one  of  ac- 
tual fraud  against  Wood,  and  praying  for  an  account  of 
what  might  be  due  and  owing  to  the  estate  of  Buckley, 
for  principal  and  interest  on  the  said  securities,  and  for 
payment  to  the  plaintiff,  as  representative  of  Buckley  and 
Bridgen,  of  the  sum  of  877/.  4^.  Id,  Navy  Five  per  Cents., 
or  an  equivalent  amount  of  the  stock  into  which  the  same 
had  been  converted,  with  a  sum  equivalent  to  the  dividends 
in  the  meantime ;  and  that,  on  default  of  satisfaction,  the 
proceeds  of  the  sale  of  the  hereditaments  at  Charlton  and 
Grove  might  be  paid  to  plaintiff;  and  if  that  should  be  in- 
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sufficient,  then  for  relief  against  the  real  and  personal  estate      ^847. 
of  the  testator  Wood  for  the  deficiency. 

Messrs.  Ormond  and  Hayward,  the  principal  defendants, 
by  their  answer,  stated,  that  Buckley  lived  with  Wood,  in 
Liondon,  from  1796  until  1812,  they  being  both  porters, 
the  former  paying  12^.  per  week  for  his  board ;  that  Wood 
having  gone  to  reside  at  Charlton,  Buckley  followed  him. 
Their  case  was,  that,  whatever  money  Buckley  handed  over 
to  Wood,  it  was  intended  as  a  free  gift  to  Wood,  in  consi- 
deration of  Buckley's  maintenance  and  support  for  the  re- 
mwider  of  his  life,  and  of  the  friendship  that  subsisted 
between  them;  and  that,  if  the  advance  were  originally  in- 
tended as  a  loan,  the  debt  was  afterwards  forgiven  by 
Buckley. 

Evidence  of  a  conflicting  character  was  gone  into.  The 
substantial  parts  of  it  will  be  found  in  his  Honor's  judg- 
ment. 

Mr.  Swanston  and  Mr.  Wright  appeared  for  the  plwn- 
tiff;  and  Mr.  Eussell  and  Mr.  Heatiifieldy  for  the  principal 
defendants,  Messrs.  Ormond  and  Hayward. 

It  was  part  of  the  plaintiflfs  case  that  the  bond  from 
Wood  to  Buckley,  to  secure  the  transfer  of  the  stock  to  the 
latter,  and  for  the  payment  of  the  dividends  in  the  mean- 
time, and  an  agreement  accompanying  the  bond,  consti- 
tuting the  equitable  mortgage  of  the  hereditaments  in 
question,  had  been  fraudulently  obtained  and  destroyed,  or 
put  away  by  Wood  in  the  lifetime  of  Buckley. 

It  appeared,  from  the  answer  of  Messrs.  Ormond  and 
Hayward,  that  these  documents  were  not  in  their  pos- 
session. 

The  plaintiff,  at  the  hearing,  as  the  foundation  of  his 
case,  proved  that  these  documents  existed  at  one  time,  that 
search  had  been  made  without  finding  them,  and  that  notice 
bad  been  given  to  the  defendants  to  produce  them ;  and  he 
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^^•*7.  proceeded  to  give  secondary  evidence  of  their  contend 
proving  the  existence  of  the  bond  in  the  following  way:^ 
Of  Messrs.  G.  &  C.  Baster,  the  solicitors  who  were  con- 
cerned in  the  transaction,  in  1812,  between  Buckley  and 
Wood,  Mr.  G.  Boster,  the  partner  who  alone  attended  to 
it,  was  proved  to  be  in  a  state  rendering  him  incapable  of 
giving  evidence.  Mr.  C.  Baster,  the  other  partner,  knew 
nothing  of  the  transaction ;  he,  however,  produced  the  IhD 
of  costs  charged  to  Wood  for  business  done  for  him,  and  t 
memorandum,  in  the  hand-writing  of  Mr.  6.  Baster, 
as  follows : — ^^  Settled,  G.  B. ;"  which  he  deposed  to 
be  the  mode  in  which  Mr.  G.  Baster  used  to  mark  that  tlie 
accounts  of  clients  were  paid.  The  biU  of  costs,  at  the  foot 
of  wliich  was  such  memorandum,  contained  the  following 
items: — 

£      8.    I 

A3  to  the  advance  of  877/.  4^  "id.  stock  on  your  own  se- 
curity, to  enable  you  to  make  the  following  ar- 
rangement : — 
Attendance  on  you  and  Mr»  Buckley,  making  annuities 
of  stock,  and  taking  instructions  for  bond  for  re- 
placing same,  and  agreement  to  execute  mortgage 
of  your  property  in  Charlton  and  Grove,  when 

called  on 0      6     8 

Drawing  special  bond  for  the  purchase  and  transfer  of 
the  stock  to  Mr.  Buckley,  and  payment  of  divi- 
dends in  the  meantime,  fols.  twelve        .        •        •    0     12     0 

Engrossing  same O      8     0 

Paid  for  stamp  and  paper 3      0     6 

Drawing  agreement  to  execute  mortgage  on  depositing 

title-deeds,  fols.  twelve O    12      0 

Engrossing  same 0      8      0 

Paid  for  stamp  and  paper 0     16      3 

Attendance  on  you  and  Mr.  Buckley,  reading  over  and 
explaining  bond,  and  agreement  when  you  signed 
same,  and  settling  the  business  between  you  .        .068 

The  draft  of  the  bond  so  prored  to  have  been  engrossed 
on  paper,  having  a  stamp  of  £3  affixed,  was  then  produced 
from  Mr.  Baster*8  possession,  and  tendered  to  be  read  in 
evidence. 


CASES  IN   CHANCERY.  433 

Air.  Russell  and  Mr.  Heathfield  objected,  that  the  draft  1847. 

could  not  be  read,  since  the  document  which  was  alleged  to  Blair 

prove  that  the  bond  had  existed,  itself  shewed  that  it  bore  o»mond. 
an  insufficient  stamp,  under  the  Stamp  Act  then  in  force. 

Mr.  SwansUm  and  Mr.  Wright^  for  the  plaintiff. — The 
original  being  lost,  it  is  to  be  presumed  that  it  was,  at 
aome  time,  properly  stamped,  although  it  might  have  been 
insufficiently  stamped  at  the  time  of  its  execution.  This 
presumption  is  sufficient,  though  rebutted  by  negative  evi- 
dence. Thus,  in  Rex  v.  Long  Buckley  {a)j  an  indenture 
of  apprenticeship,  proved  to  have  been  lost,  was,  after  thirty 
years,  presumed  to  have  been  duly  stamped;  and  although 
the  proper  officer  proved  that  it  did  not  appear  that  any 
such  indenture  had  been  so  stamped  or  inroUed  during  the 
whole  thirty  years,  yet  the  Court  would  not  allow  this 
negative  evidence  to  rebut  the  presumption,  and  secondary 
evidence  was  admitted. 

[They  also  cited  Crisp  v.  Afiderson(b)s  and  JVavisY.  Col- 
lins (c).] 

But,  even  if  the  Court  should  assume  that  the  original 
was  insufficiently  stamped,  it  will  be  competent  for  the 
Court  to  admit  this  draft  as  a  copy,  if  the  Stamp-office  will 
now  stamp  it,  and  it  be  produced  properly  stamped.  This 
has  been  done  at  law;  and  this  Court  will  at  least  as  readily 
permit  a  merely  formal  objection  to  be  got  rid  of.  In 
Sou^field  V.  Godefroy  {d)y  the  defendant  had  improperly  ob- 
tained possession  of  an  original  agreement  between  himself 
and  the  plaintiff,  and  alleged  that  he  had  lost  it.  An  order 
was  made,  that  the  defendant  should  hand  over  a  copy  of  a 
copy  admitted  to  be  in  his  possession;  and  that  if  the  plain- 
tiff on  the  trial  produced  the  same  duly  stamped,  the  de- 
fendant should  not  be  permitted  to  produce  the  original. 

(a)  7  East,  45.  Tyr.  726. 

(b)  1  Starkie,  35.  {d)  5  Bing.  418. 

(c)  2  C.  &  J.  625;  S.  C,  2 
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^847.  ^  In  Smith  t.  Henley  (a).  Lord  Z^fndkursi,  although  he  de- 
cided that  in  that  case  parol  evidence  could  not  be  admitted 
of  an  unstamped  written  agreement,  which  was  not  pro- 
duced^  recognised  the  principle  on  which  Bousfield  v.  Gcit- 
froy  proceeded,  and  said  {f>\  he  should  be  very  glad  to  act 
upon  the  authority  of  that  case. 

Besides,  the  present  is  a  case  made  against  a  spoUation 
and  destruction  of  a  document,  and  omnia  prmsumuntMr 
contra  spoliatorem :  Amory  v.  De  la  Marie  (e)^  and  Marth 
mer  v.  Cradock  {d),  A  similar  doctrine  was  held  by  Loid 
Chief  Justice  Holt  (e\ 

They  also  cited  Huddkston  v.  Briscoe  {f)^  Wheedon  ?. 
Matthews  (y),  Haiyh  v.  Brooks  (A),  and  Smart  v.  Nohes  (j)l 

Mr.  Russelly  in  reply. — This  draft  bond  is  not  admissible, 
whether  stamped  or  unstamped.  The  general  principle  is, 
that  you  cannot  give  secondary  evidence  of  a  document 
which  could  not  itself  be  put  in  evidence  if  it  were  pro- 
duced for  that  purpose.  What  the  Lord  Chancellor  said, 
in  Smith  v.  Henley ^  in  reference  to  Bousfield  v.  Crodefray^ 
was  altogether  extra-judicial ;  ^nd  his  Lordship's  decision 
proceeded  on  other  principles  and  other  authorities. 

The  Vice-Chancellor  said,  that,  but  for  the  decision  in 
Bousfield  V.  Godefroyy  he  might  have  had  some  hesitation 
in  admitting  the  evidence.  The  defendant's  contention, 
however,  would  lead  to  this  result — that  where  an  agree- 
ment, either  not  stamped  or  insufficiently  stamped,  has 
been  destroyed,  the  person  who  has  destroyed  it  may  have 
the  full  benefit  of  his  own  wrong ;  a  consequence  that  might 
well  weigh  with  the  Court  in  deciding  a  doubtful  question. 

(a)  1  PhiU.  391.  (/)  11  Ves.  583. 

{h)  1  IMull.  395.  {g)  2  Chit.  399. 

(c)  1  Str.  505.  {h)  10  Ad.  &  E.  309. 

(d)  12  L.  J.,  N.  S.,  C.  P.,  ICO.  (0  (J  31.  &  G.  911, 
(c)  1  Lurd  Kaym.  731. 


The  cause  proceeded,  but  before  its  termination  the 
drafl  of  the  bond  had  been  taken  to  the  Stamp-office,  the 
penalty  paid,  and  the  stamp  affixed.  It  was  tendered  and 
received  in  evidence  in  the  cause. 


The  draft  of  the  agreement  of  deposit,  charged  for  in  the 
above  bill  of  costs  was  also  tendered  in  evidence,  and  its 
production  was  also  objected  to,  on  the  ground  that  it  did 
not  appear  that  the  original  had  been  stamped,  and  on  the 
negative  inference,  that,  no  stamp  having  been  charged  for 
in  the  biU,  the  original  agreement  was  not  stamped.  But 
it  became  unnecessary  to  decide  this  point,  because  the 
plaintiff,  with  the  permission  of  the  Court,  converted  his 
bill  into  a  creditor's  bill  on  behalf  of  himself  and  all  other 
the  creditors  of  the  defendant's  testator.  Wood. 
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It  might  be  said,  that  BotLsfieldv.  Gadefroy  was  as-  1847. 
Bumed  to  be  a  case  of  fraud;  and  that  Smith  v.  Henley 
was  a  case  of  fraud;  and  that,  though  the  present  was 
alleged  by  the  plaintiff  to  be  a  case  of  fraud,  it  was  not 
shewn  to  be  so,  the  defendant's  case  not  having  been 
heard ;  but  if  it  would  be  right  to  admit  a  copy  in  case  of 
firaud,  the  principle  would  seem  to  extend  to  admitting  a 
copy  of  an  instrument  lost  by  the  party  sought  to  be 
charged. 

The  principle  of  Bousfield  v.  Godefroy  was  recognised  in 
Smith  V.  Henley^  though  perhaps  extra-judicially.  And  on 
the  authority  of  the  former,  with  the  sanction  of  Lord 
Lyndhurs(%  recognition,  and  not  upon  his  own  opinion,  hb 
Honor  said,  that,  in  favour  of  abstract  reason,  good  sense, 
and  substantial  justice,  he  most  willingly  decided  to  receive 
the  draft,  if  properly  stamped. 
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1847.  It  appeared,  that,  from  the  death  of  Buckley  np  to  the 

Blair        filing  of  the  present  bill,  a  period  of  19  years  and  358  dayi 
0»J;»D.      ^^  ^P«ed. 

His  Honor  said,  the  plaintiff  ought  to  account  for  this 
delay,  not  by  way  of  meeting  any  question  upon  the  Statute 
of  Limitations,  but  as  a  matter  of  fact  that  required  ezpla> 
nation. 

Mr.  Swanston  and  Mr.  IVright,  for  the  plaintiff.-— Mr. 
Bridgen's  residence  at  Derby  being  some  distance  fiom 
Charlton,  and  his  having  been  unable  to  obtain  any 
sufficient  assistance  or  exact  information,  sufficiently  ao- 
counts  for  nothing  having  been  done  until  after  his  death  in 
October,  1839.  Mr.  Bbur's  ignorance  of  the  facts  sufficientr 
ly  accounts  for  his  delay  till  he  filed  the  bill  in  1844. 

In  point  of  fact,  this  suit  is  within  the  Statute  of  Limi- 
tations; but  that  statute  does  not  affect  a  fraud,  upon  which 
the  plaintiff  puts  this  case.  Lord  Erskine  has  said,  ''  No 
length  of  time  can  prevent  the  unkenneling  a  fraud.^  And 
all  the  cases  have  gone  upon  this  principle. 

[They  cited  Trevellyanw.  Charters  {a),  Watson  y.  To(me{b\ 
South' Sea  Company  y.  Wymondsell{c)y  AUen  v.  Gregory  {d)% 
and  Morse  v.  Royal  {e)^ 

Mr.  Kenyon  Parker  and  Mr.  Haynes  appeared  for  seve- 
ral purchasers,  defendants. 

Mr.  Pigyott  appeared  for  other  purchasers. 

The  ViCE-CuANCELLOR  dismisscd  these  defendants,  and 
thought  that  the  bill   should  be  amended.     His  Honor 


(a)  11  CI,  &  Fin.  714.  {d)  2  Eden,  280. 

(b)  6  Mad.  153.  \e)  12  Ves.  355. 

(c)  3  P.  Wms.  144. 
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said^  that  where  there  were  real  assets,  and  the  plamtiff  1847. 

sought  to  charge  them  generally,  as  a  creditor,  he  must  Blaik 

sue  on  behalf  of  himself  and  all  the  other  creditors.     His  o^mond. 
Honor  referred  to  Trotter  v.  Trotter  (a). 

The  plaintijOfs  coimsel  then  asked  leave  to  amend  the 
bill,  by  converting  it  into  a  bill  on  behalf  of  the  plaintiff 
and  all  other  creditors  of  the  testator. 

Mr.  RtLsseU  and  Mr.  Heathfieldf  for  the  defendants  Or- 
mond  and  Hayward,  submitted  that  the  bill  ought  to  be 
dismissed  at  once ;  or  that,  at  all  events,  the  plaintiff  should 
be  put  to  establish  his  claim  in  an  action,  before  the  Court 
would  interfere. 

They  submitted,  that  the  case  and  evidence  at  the  bar 
differed  from  the  case  made  by  the  bill,  and  that  the  Court 
should  not  even  grant  an  issue  (&). 

If  the  bill  were  to  be  amended,  the  defendants  submitted, 
that  the  date  of  the  amendments  must  be  taken  to  be  the 
date  of  the  bilL  They  further  urged,  that  the  Court 
would  consider  the  effect  of  long  acquiescence,  with  know- 
ledge. Wood  died  in  1843.  There  was  no  fact  now 
before  the  Court  that  was  not  then  known. 

Mr.  StoanstoUf  in  reply,  referred  to  Hooper  v.  Ste* 
phens{c\ 

The  Vice-Chancellor  : — 

Mr.  Blair,  the  pUuntiff  in  this  case,  sues  as  the  adminis- 
trator of  a  person  called  Buckley.  Buckley  died,  and,  it 
must  be  taken  for  the  purposes  of  this  case,  intestate,  in 
the  month  of  September,  1824.  No  representative  of  him 
existed,  until  the  letters  of  administration  which  the  plain- 

(a)  h  Sim.  883 ;  Jac.  533.  Exch.  467. 

lb)  Cooper  v.  B^om^  3  Y.  &  C.  (c)  4  Ad.  &  E.  71. 
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1847.  ^  tiff  took  out  In  the  jear  1844,  in  which  year  the  bill  was 
filed ;  the  object  of  the  bill  being  to  establish  that  Buckley 
was  a  creditor  by  bond  and  equitable  mortgage  on  the 
estate  of  Thomas  Wood,  who  died  in  the  year  1843. 

It  appears  that  Buckley  died  at  a  distance  from  his  re- 
latives, in  the  house  of  Wood,  and  that  the  sole  next  of 
kin  of  Buckley,  at  his  death,  was  a  person  caHed  Bridgen, 
who  was,  I  think,  a  tradesman  at  Derby,  Buckley  having 
died  in  Berkshire.  Of  that  Mr.  Bridgen,  who  lived  until 
the  month  of  October,  1839,  Mr.  Blair  was  the  surviving 
executor,  and  it  was  in  the  character  of  the  surviving 
executor  of  Bridgen,  the  sole  next  of  kin  of  the  intestate 
who  had  died,  as  I  have  said,  in  1824,  that  the  letters  of 
administration  were  granted  to  the  plaintif£ 

Upon  the  question,  whether  the  fact,  asserted  on  one 
side  and  denied  on  the  other,  of  debt,  should  be  decided  by 
this  Court  or  left  in  the  first  place  to  an  action,  in  the 
circumstances  of  this  case,  I  am  of  opinion,  that,  without 
laying  down  any  general  rule,  Mr.  Blair  and  Mr.  Bridgen 
ought  to  be  considered,  for  every  substantial  purpose,  as 
identical.  Considering  them,  then,  for  every  substantial 
purpose,  as  identical,  ought  or  ought  not  this  Court  to  act 
on  the  notion  of  debt,  without  an  action  at  law  ? 

Now  the  circumstances  are  certainly  of  a  peculiar  nature. 
Buckley  was  a  person  in  humble  life,  as  was  Wood ;  they 
appear  to  have  been  fellow- workmen  and  intimate  friends ; 
Buckley  appears  to  have  been  a  bachelor.  Wood  was  a 
married  man.  Buckley  took  up  his  residence  in  the  house 
of  Wood ;  he  passed  a  great  portion  of  his  life  with  him, 
was  domesticated  with  him,  lodging  and  boarding  with  him^ 
and  appears  to  have  lent  that  which  was  substantially  all 
his  property,  being  a  sum  little  short,  I  think,  of  £900^ 
in  the  Navy  Five  per  Cents,  of  that  day,  to  Wood,  taking 
a  bond  for  it,  and  an  equitable  mortgage.  This  occurred 
in  the  year  1812,  some  twelve  years  before  the  death  of 
Buckley,  during  all  which  period  Buckley  continued  to  live. 
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as  I  have  said,  in  Mr.  Wood's  house.  I  have  not  heard  1847. 
the  defendant's  case ;  but,  as  far  as  the  plaintiff's  case  is 
concerned,  Buckley  appears  not  to  have  been  a  very 
strong-minded  man ;  certainly  was  not,  as  I  gather,  a  per- 
son of  much  education;  he  hardly  could  have  been,  from  his 
station  in  life ;  and  Wood  seems  to  have  had  considerable 
influence  over  him — I  do  not  say  improper  influence,  or 
influence  improperly  exercised:  upon  that  I  give  no 
opinion.  The  arrangement  between  them  seems  to  me  to 
have  been,  in  general,  that  Buckley  was  to  pay  a  certain 
weekly  sum  to  Wood  for  his  board,  which  Wood  was 
to  pay  to  himself,  or  to  receive  from  Buckley,  out  of  the 
dividends  from  the  stock  which  Wood  had  taken  by  way 
of  loan  from  Buckley,  and  upon  which  he  was  to  pay  stock 
interest,  as  it  is  called,  settling  the  balance  between  them^ 
as  it  might  happen. 

Buckley  died,  and  it  is  alleged  that  the  bond,  and  the 
deeds  which  are  said  to  have  been  deposited  by  way  of 
equitable  mortgage,  on  the  occasion  of  the  transaction  of 
1812,  were,  at  his  decease,  not  forthcoming — at  least,  the 
deeds  not  as  in  Buckley's  possession,  and  the  bond  not  at 
all;  and  it  is  alleged  on  the  part  of  the  plaintiff,  that 
Wood,  being  master  of  the  house  in  which  Buckley  died, 
fraudulently  possessed  himself  of  the  bond  and  deeds,  kept 
them  to  himself,  and  either  destroyed  or  effectually  sup- 
pressed the  bond. 

That  is  the  plaintiff's  case,  which  may  or  may  not 
be  true ;  and,  if  such  a  case  had  been  promptly  brought 
forward,  there  might  have  been  ground  on  which  a  Court 
of  equity  would  have  been  disposed  to  interfere,  in  the 
first  instance,  on  this  question  of  debt.  Now,  the  death 
of  Buckley  took  place,  as  I  said,  in  the  year  1824. 
Afterwards,  in  that  same  year,  Mr.  Bridgen  goes  from 
Derbyshire  to  Berkshire,  and  enters  upon  an  investigation. 
He  sees  Wood,  talks  with  him,  inquires  into  the  facts,  and 
sees  also  a  gentleman  of  the  name  of  Ormond,  who  appears 
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1847.  ^  then,  whether  Mr.  Bridgen  knew  it  or  not»  to  have  been,  in 
fact,  Mr.  Wood's  solicitor,  but  who  it  was  supposed  would 
also  consent  to  be  employed,  or  did  consent  to  be  employed, 
for  Mr.  Bridgen.  It  is  to  be  collected,  that,  on  the  visit 
of  Bridgen,  he  learnt  that  there  had  been  a  bond,  that 
there  had  been  an  equitable  mortgage,  but  that  the  debt 
was  denied,  and  he  learnt  drcumstances  calculated  to 
excite,  and  which  did  excite,  suspicion.  After  making  the 
inquiries,  he  returned  to  Derby;  and  after  his  return, 
I  think  on  the  24th  September,  1824,  this  letter  is  written 
by  Mr.  Simpson,  the  solicitor  of  Bridgen,  to  Mr.  Ormond, 
the  professional  gentleman  of  Berkshire  whom  I  have 
mentioned: — 

"  Sir, — On  the  return  of  my  client,  Mr.  Bridgen,  he  com- 
municated to  me  the  result  of  his  inquiries  aft;er  the  property 
of  his  deceased  unde,  and  the  very  active  handsome  assistance 
you  had  afforded  him  in  this  most  mysterious  transaction, 
the  whole  of  which  is  so  pregnant  with  suspicion,  that,  how- 
ever discouraging  the  present  prospect  of  establishing  a  case 
against  Mr.  Wood  may  be,  Mr.  Bridgen  considers  it  more 
important  to  bring  any  fraud  to  conviction  than  even  obtain- 
ing the  money;  and,  with  both  objects  in  view,  will  not  fed 
satisfied  in  relaxing  his  present  inquiries.  I  therefore  unite 
with  him  in  requesting  your  professional  assistance  in  pur- 
suing the  inquiry,  and  that,  in  case  proceedings  should  be 
deemed  advisable,  you  will  consent  to  join  me  in  the  con- 
duct of  them.  As  in  these  cases  so  much  depends  upon 
taking  information  at  the  first  moment,  before  prudence 
suggests  silence,  I  think  it  would  be  material  were  you 
and  Mr.  Bamett  to  see  Wood  again,  and  make  a  minute  of 
what  passes,  particularly  his  admission  that  a  bond  was 
once  in  existence  for  the  debt,  and  that  he  has  it  not  now 
to  produce;  and  if  you  could  see  the  deeds  which  were  de- 
posited as  a  security,  and  obtain  his  admission  that  they 
had  been  so  deposited,  the  next  step  would  be  to  secure 
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secondary  evidence  of  the  bond  and  the  loan ;  and  your  1847. 
early  attention  after  Mr.  Baster/  (which  obviously  means 
the  ]VIr.  Baxter  who  had  prepared  the  bond  and  agreement), 
*^  who  prepared  it,  would  be  desirable.  I  understand  the 
nephew  was  privy  to  the  loan,  and  is  not  upon  very  friendly 
terms  with  his  uncle;  he  might  now  be  induced  to  say  some- 
thing more,  and  he  promised  to  supply  us  with  the  numbers 
of  the  notes  which  were  paid  to  the  deceased,  and  after^ 
wards  lent  to  Wood.  It  has  occurred  to  me,  that  it  would  be 
as  well  to  state,  that  any  person  giving  information  should 
be  handsomely  rewarded,  to  the  extent  of  its  importance, 
on  the  recovery  of  the  money ;  it  might  induce  some  of  the 
servants  to  communicate  anything  they  know,  particularly 
any  observation  of  the  deceased  as  to  his  property,  and 
having  at  the  time  of  his  death  the  possession  of  the  bag 
of  writings."  (That  bag  is,  I  suppose,  what  one  of  the  wit- 
nesses calls  a  pillow-case,  and  one  a  bolster-case).  *^  My 
idea  is,  that,  when  it  is  known  that  you  are  acting  as  the 
solicitor  of  Miv  Bridgen,  you  will  have  fiicts  detailed  that 
otherwise  would  be  lost  for  want  of  a  knowledge  where  to 
communicate.  It  would  be  idle  to  discuss  any  course  of 
l^al  proceedings,  but  my  present  intention  is,  to  lay  the 
case,  after  we  have  obtained  all  probable  evidence,  before 
counsel,  and,  if  they  think  there  are  grounds^  to  pursue  Mr. 
Wood,  either  criminally,  for  having  stolen  the  security,  or 
by  proceedings  to  recover  its  value ;  I  am  persuaded  Mr. 
Bridgen  will  risk  the  expense  of  their  adoption.  I  shall 
feel  obliged  at  any  time  by  hearing  from  you,  and  feel  well 
assured,  that,  in  a  course  of  inquiry,  which  requires  con- 
siderable promptness  and  delicacy,  Mr.  Bridgen  may  rest 
satisfied  that  all  will  be  done  by  you  which  can  be  done. 

"  I  remain.  Sir, 
"  Your  most  obedient  humble  servant, 

"  J.  B.  Simpson. 


« 


William  Ormond,  Esq.,  Wantage,  Berkshire. 
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1847.  **  P,  S. — Mr,  Bridgen  also  wishes  you  will  see  Mr.  Shaw. 

Blair        ^^  vicar.  On  his  retuni,  also  he  thinks  might  know  some- 
Ormokd       thing  of  the  affairs  of  the  deceased." 

Now  it  may  well  be,  and  I  am  disposed  to  assiime,  that 
Mr.  Simpson  wrote  this  letter  not  knowing  that  Mr.  Or- 
mond  was  the  attorney  of  Mr.  Wood.  It  is  thus  an* 
swered  by  Mr.  Ormond  on  the  5th  of  October,  being  some 
ten  or  eleven  days  after  its  date. 

"  Sir, — I  b^  to  acknowledge  the  receipt  of  your  letter 
relative  to  the  late  Mr.  Buckley,  and,  in  answer  thereto, 
beg  to  decline  any  further  interview  with  Wood.  Being, 
as  Mr.  Bridgen  has  been  informed,  the  attorney  for  Wood, 
I  do  not  think  I  could  conscientiously  act  in  the  way  yon 
have  pointed  out*'  Now,  let  me  pause  here  to  observe, 
that  the  remark  is  obvious — so  obvious,  indeed,  as  to 
be  next  to  superfluous — ^that  Mr.  Simpson,  having  his 
client  close  at  hand,  had  the  power  of  asking  his  client,  if 
Mr.  Simpson  did  not  know  it,  ^^  Is  this  true,  that  Mr.  Or- 
mond stated  to  you,  or  that  you,  Mr.  Bridgen,  knew  that 
Mr.  Ormond  was  Wood's  attorney  ?"  If  Bridgen's  answer 
had  been,  ^^No:  he  never  said  so;  the  statement  is  false  or 
mistaken;''  that  would  have  added  to  the  grounds  of  suspi- 
cion. But,  on  the  other  hand,  if  the  allegation  contained  in 
this  letter  of  Mr.  Ormond,  that  Mr.  Bridgen  was  in- 
formed of  it,  was  true,  the  remark  has  a  different  bear- 
ing on  the  subject.  Mr.  Ormond's  letter  proceeds: — 
"When  Mr.  Bridgen  was  here,  I  stated  to  him,  that,  if 
I  could  be  of  any  service  to  him  then  in  obtaining  from 
Wood  the  exact  circumstances  of  the  case,  I  would  do 
so ;  but,  as  I  acted  professionally  for  Wood,  I  must  re- 
quest that  some  other  person  should  be  present  at  our 
interview ;  in  consequence  of  which,  I  saw  Wood  in  the 
presence  of  Mr.  Bamett,  but  was  unable  to  work  any 
good  with  him.     The  result  of  our  meeting,  Mr.  Bridgen 
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was  made  acqiiainted  with  by  me  and  Mr.  Bamett.     I,       ^1^ 
therefore,  situated  as  I  am,  cannot  further  interfere  in  the 
business." 

Whether  there  was  mistake,  or  misapprehension,  or  con- 
cealment, or  an  absence  of  mistake,  misapprehension,  and 
concealment,  with  regard  to  any  professional  connection  be- 
tween Wood  and  Ormond,  that  was  eflFectually  terminated 
by  this  letter  of  the  5  th  of  October,  1824,  which  letter 
leaves  Mr.  Bridgen  in  the  position  of  a  man  knowing  the 
outline,  at  least,  of  the  facts,  knowing  that  there  were 
grounds  of  suspicion,  and  suspecting,  indeed  aware,  that 
]VIr.  Ormond  would  not  act  professionally  for  Mr.  Bridgen 
in  the  matter.  Bridgen  lives  until  the  year  1889, — fifteen 
years  after  this  inquiry — and  takes  no  steps.  Mr.  Blair 
becomes  his  executor.  Wood  lives  more  than  three  years 
after  Bridgen's  death,  nor  is  any  step  taken  in  Wood's  life- 
time. After  the  death  of  these  two  persons,  in  both,  or 
one  at  least,  of  whom  there  existed  so  much  likelihood  of 
ability  to  ^ve  useful  information,  and  not  until  then,  is  the 
present  suit  instituted  in  the  year  1844. 

On  these  special  grounds,  and  because,  for  the  present  pur- 
pose, I  am  of  opinion,  that  Mr.  Blair  and  Mr.  Bridgen  are 
to  be  considered  as  one,  I  think  that  the  Court  ought  not 
to  act  unless  the  debt  shall  be  established  at  law.  There- 
fore, let  an  action  upon  the  bond  be  brought,  and  let  the 
action  be  admitted  to  have  been  commenced  on  the  day  of 
filing  the  bilL  It  should  also  be  admitted  that  the  bond  is 
not  in  the  possession  or  power  of  the  plaintiff. 

Upon  notice  by  the  plaintiff,  a  fortnight  before  the  trial, 
that  he  wishes  Ormond  to  be  examined  for  the  defence,  let 
him  be  examined  accordingly,  without  prejudice  to  any 
question  as  to  Ormond's  credit 

The  defendants  are  to  admit  assets ;  execution  is  not  to 
issue  without  leave  of  the  Court. 


443 
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1847.  The  usual  directions  as  to  witnesses  <m  the  trial  of  an 

Blair         iB8Ue. 

OeJ;nd.  The  trial  to  be  at  Gloucester. 

No  objection  is  to  be  taken  to  tlie  plaintiflfs  letters  of 
administration  to  Buckley. 


Juljf  5th  Sf  NOKES  V.   LOBD  ElLMORET. 

7th. 
In  a  Bait  bj  a     X  HIS  was  a  suit  to  cnforce  specific  performance  of  a 
cific  perform- '  Contract  by  the  defendant  for  the  purchase  of  lands  at 
^iS^if^    Twickenham,  part  of  Pope's  ViUa  estate. 
^  contract  The  contract  for  purchase  was  as  follows : — 

•tipolated  that  '^ 

the  pocBcsdon 

at  a  ipedfied  ''  Articles  of  agreement  made  and  entered  into  this  23rd 
JS^t  forX"  ^y  of  December,  1844,  between  James  Wright  Nokes, 
uirirt^"t*both  of  Park  Place,  Kiiightsbridge,  in  the  county  of  Middlesex, 
time  and  a  Ta-  Esquire,  of  the  onc  part,  and  Charles  Appleyard,  of  Lin- 
are  of  the  es-^'^  coln*s  Inn,  in  the  county  of  Middlesex,  gentleman,  agent 
^t^tfLd  for  the  Right  Honourable  Francis  Jack  Needham,  Earl  of 
the  Court  will    Kilmorey,  of  Shavington,  in  the  coimty  of  Salop,  of  the 

receiTei  as  evi-  ,  ,  /  , 

denoe  that  inch  Other  part :  Witnesseth,  that  the  said  James  Wright  Nokes 
chaser's  object,  ^^^  Contracted  and  agreed  to  sell  to  the  said  Francis  Jack 
ma?e°b°ttie  Needham,  Earl  of  Kilmorey,  and  the  said  Francis  Jack 
agent  of  the       Ncedham,  Earl  of  Kilmorey,  hath  contracted  to  purchase 

purchaser  at 
the  time  of 
signing  the  contract. 

Where  a  purchaser  has  consented  to  enlarge  the  time  for  completion,  and  where  a  Tacant 
possession  was  of  the  essence  of  the  contract,  it  is  competent  for  him  to  object  to  complete  at 
the  expiration  of  such  enlarged  time  if  the  possession  is  not  then  vacant,  and  if  he  has  done  no 
act  towards  completion  of  the  contract  after  he  had  notice  that  vacant  possession  could  not  be 
given  at  the  day. 

But  where  a  purchaser  had  by  his  acts  waived  the  time  of  completion  in  the  first  instance, 
and  had  gone  on  for  some  time  inducing  the  vendor  to  incur  expenses  to  perfect  his  title,  and 
suddenly,  upon  the  discovery  that  vacant  possession  could  not  be  given  according  to  stipula- 
tion, declined  to  complete,  the  Court,  although  it  dismissed  a  bill  filed  against  such  a  par- 
chaser  for  a  specific  performance,  dismiBsed  it  without  costs. 
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from  the  said  James  Wright  Nokes  the  fee  simple  and  in-  1847. 
heritance  of  and  in  the  freehold^  and  in  the  copyhold  here- 
ditaments holden  of  the  manor  of  Isleworth  Lyon,  herein- 
after mentioned,  and  respectively  situate  at  or  near  Twick- 
enham, in  the  county  of  Middlesex ;  that  is  to  say,  the  two 
messuages  and  dwelling-houses  in  the  possession  of  Thomas 
Washington  and  David  Crole,  as  tenants  to  the  said  James 
Wright  Nokes,  with  all  the  ground  in  front  of  and  be- 
longing to  the  said  two  messuages  or  dwelling-houses  re- 
spectively ;  and  all  that  field  in  the  possession  of  the  said 
Thomas  Washington,  as  tenant  to  the  said  James  Wright 
Nokes,  situate  and  lying  behind  the  said  two  messuages 
and  dwelling-houses  above  mentioned,  and  bounded  on  each 
side  thereof  by  land  the  property  of  Earl  Waldegrave,  and 
containing  six  acres,  or  thereabouts ;  and  also  all  that  field 
called  the  Upper  South  Field,  in  the  possession  of  Ben- 
jamin Castledine,  as  tenant  to  the  said  James  Wright 
Nokes,  adjoining  to  land  the  property  of  the  said  Earl 
Waldegrave,  and  fronting  to  the  higher  road  from  Twick- 
enham to  Hampton  Court,  and  containing  about  seventeen 
acres ;  and  all  that  field  called  the  Lower  South  Field,  in 
the  possession  of  the  said  Benjamin  Castledine,  as  tenant 
to  the  said  James  Wright  Nokes,  adjoining  to  the  said  field 
called  the  Upper  South  Field,  situate  on  the  lower  road 
from  Twickenham  to  Teddington,  and  containing  about  five 
acres;  and,  also,  all  that  field  called  Summit  Meadow,  in 
the  possession  of  the  said  Benjamin  Castledine,  as  tenant 
to  the  said  James  Wright  Nokes,  and  situate  between  the 
river  Thames  and  the  said  lower  road  from  Twickenham 
to  Teddington,  and  containing  about  eight  acres,  together 
with  all  the  timber,  and  other  trees,  wood,  and  imderwood 
standing  and  growing  on  all  the  said  before-mentioned  pre- 
mises respectively,  at  or  for  the  price  or  sum  of  £7000 ; 
and  that  the  said  James  Wright  Nokes  shall  and  will,  within 
the  space  of  one  month  from  the  date  hereof,  at  his  own 
expense,  cause  and  procure  to  be  made  and  delivered  to 
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the  said  Francis  Jack  Needham^  Earl  of  Ejlmoiey,  hit 
agent  or  attorney,  a  fuU^  complete^  and  perfect  abstract^ 
in  the  usual  manner,  of  the  title  of  him,  the  said  James 
Wright  Nokes,  thereto;  and,  also,  that  the  said  James 
Wright  Nokes,  or  his  heirs,  and  all  other  necessary  parties, 
shall  and  will,  on  or  before  the  24th  day  of  June  next, 
execute  a  full  and  proper  conveyance  for  conveying  and 
assuring  the  fee-simple  and  inheritance  of  the  heredita- 
ments hereinbefore  described  or  referred  to,  to  be  prepared 
in  the  usual  and  proper  form,  and  tendered  to  them  for 
that  purpose,  by  the  said  Francis  Jack  Needham,  Earl  of 
Eilmorcy ;  and,  also,  that  he,  the  said  James  Wright  Nokes, 
and  all  other  persons  having  any  estate  therein,  shall,  at 
the  next  general  court  to  be  holden  for  the  manor  of  Isle- 
worth  Lyon  after  the  said  Francis  Jack  Needham,  Earl  of 
Kilmorey,  shall  have  accepted  the  title  of  the  said  James 
Wright  Nokes  to  the  inheritance  in  possession  in  fee-simple, 
according  to  the  custom  of  the  said  manor,  of  the  said  copy- 
hold premises,  duly  surrender  the  same,  according  to  the 
custom  of  the  said  manor,  to  the  use  of  the  said  Francis 
Jack  Needham,  Earl  of  Kilmorey,  his  heirs  and  assigns, 
or  as  he  or  they  shall  direct :  And  it  is  hereby  agreed,  that, 
on  such  surrender  being  made,  and  on  such  respective  exe- 
cutions of  such  respective  deeds  as  aforesaid,  the  said 
Francis  Jack  Needham,  Earl  of  Kilmorey,  shall  pay  to  the 
said  James  Wright  Nokes  the  said  sum  of  £7000;  and 
that  the  said  James  Wright  Nokes  shall  deliver  the  pos- 
session of  all  the  premises  to  the  said  Francis  Jack  Need- 
ham, Earl  of  Kilmorey,  on  or  before  the  said  24th  day  of 
June  next ;  and  that  the  said  James  Wright  Nokes  shall 
not  in  the  meantime  cut  down  any  trees,  or  commit  any 
other  waste  upon  the  said  premises,  or  grant  any  lease  or 
leases  thereof,  without  the  privity  and  consent  of  the  said 
Francis  Jack  Needham,  Earl  of  Kilmorey." 

The  contract  also  contained  vaiious  usual  stipulations 
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as  to  evidence  of  title  and  identity  of  parcels,  and  a  state-      ^  1847. 
ment  that  the  freehold  and  copyhold  parts  were  then  inter- 
mixed, and  the  precise  boundaries  of  each  could  not  be  then 
ascertained. 

Mr.  Nokes,  who  was  the  sole  plaintiff,  acted  himself, 
without  any  solicitor  on  his  behalf,  in  respect  of  the  above 
contract ;  but  his  competency  so  to  act  was  not  questioned 
in  the  cause. 

The  solicitor  and  agent  of  Lord  Kilmorey,  who  was  thd 
sole  defendant,  on  entering  into  the  contract,  informed  the 
plaintiff  that  the  defendant  was  desirous  of  having  the  pur^ 
chase  completed  as  soon  as  possible;  and  that  it  was  neces- 
sary, for  the  purposes  of  the  defendant's  purchase,  that  he 
should  have  the  unoccupied  possession  of  the  premises  given 
up  to  him  on  the  completion  of  the  purchase ;  to  which  the 
plfuntiff  replied,  that  there  were  three  tenants  under  terms 
to  the  plaintiff  to  quit  at  the  end  of  six  months'  notice, 
and  that  he  could  not  complete  the  purchase  and  deliver 
the  possession  over  until  the  24th  of  June,  1845,  and  he 
would  give  all  the  tenants  notice  to  quit  on  that  day.  It 
was  not  questioned  that  Lord  Kilmorey's  object  in  pur- 
chasing was  to  live  on  the  land,  and  that  the  plaintiff  was 
aware  of  that  being  his  object. 

The  abstract  of  the  title  was  not  delivered  to  the 
defendant's  solicitor  imtil  the  dth  of  April,  1845,  and  it 
then  appeared  that  the  premises  were  on  mortgage  to  Mr. 
Hooke;  and  some  of  the  title-deeds  were  produced  for 
examination  on  the  21st  of  May,  1845,  but  others  re- 
mained to  be  produced ;  and  on  the  18  th  of  June,  1845, 
Mr.  Hooke's  solicitor  wrote  from  Worcester  to  the  de- 
fendant's solicitor  in  London,  that  the  remaining  deeds 
might  be  inspected  at  any  time. 

The  24th  of  June,  1845,  having  arrived,  the  defendant 
did  not  insist  on  completing  on  that  day,  or  decline  com- 
pletion, in  consequence  of  the  title  not  having  been  then 
perfected. 
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On  the  4th  of  July,  1845,  a  derk  of  the  defendant's 
solicitor  went  to  Worcester,  and  examined  the  remaining 
title-deeds. 

The  abstract  of  title  was  then,  for  the  first  time,  laid 
before  counsel  for  the  defendant.  Immediately  afterwards, 
the  abstracts  of  further  deeds  (being  various  incumbrances) 
were  required,  but  were  not  delivered,  until  the  9th  of 
October,  1845,  by  the  mortgagee's  solicitor  to  the  solicitor 
for  the  defendant. 

In  August,  1845,  the  defendant's  solicitor  complained  to 
the  pliuntiff  that  the  defendant  had  been  delayed  in  his 
building  by  the  plaintiff's  default,  but  intimated  that  the 
defendant  would  leave  England  for  the  winter,  and  would 
consent  to  wait  for  the  completion  of  his  purchase  until  his 
return  to  England  in  the  spring  of  1846,  but  not  later. 

In  November,  1845,  the  plaintiff,  for  the  first  time,  em- 
ployed a  solicitor  on  his  behalf  in  the  transaction. 

In  January,  1846,  the  defendant's  solicitor  was  induced 
to  and  did  prepare  the  draft  of  the  conveyance,  which  was 
approved  of  by  the  plaintiff^s  solicitor  on  the  3rd  of  March, 
1846,  and,  it  having  also  been  approved  of  by  the  mortga- 
gee's solicitor,  it  was  ingrossed  and  sent,  on  the  2l8t  of 
March,  to  the  plaintiff's  solicitor  but  it  was  not  forwarded 
to  the  mortgagee's  solicitor  until  the  3l8t  of  March,  1846. 

A  draft  surrender  of  such  of  the  property  purchased  as 
was  copyhold,  having  been  prepared  by  the  defendant's  so- 
licitor, was  sent,  on  the  17th  of  March,  to  the  plaintifi^s 
solicitor ;  but  nothing  further  was  done  as  to  this  drafl. 

Early  in  March  it  had  been  agreed  that  the  purchase 
should  be  completed  on  or  about  the  25th  of  March. 

On  the  defendant's  solicitor  applying,  on  the  25th  of 
March,  for  an  appointment  to  complete  the  purchase,  a 
new  delay  was  suggested,  as  being  necessary,  in  order  that  a 
purchase  of  other  parts  of  the  plaintiff's  property  might  be 
completed  at  the  same  time. 

On  the  31st  of  March,  the  defendant's  solicitor  ascer- 
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tained  that  two  of  the  tenants  had  hot  receiyed  effectual         1847. 
notices  to  quit,  and  that  they  would  not  quit.  Nokrs 

In  consequence  of  these  circumstances,  the  defendant's 
solicitor,  on  the  Ist  of  April,  1846,  peremptorily  declined 
to  complete  the  contract 

The  details  of  these  transactions  being  fully  entered  into 
in  his  Honor's  judgment,  it  is  not  necessary  to  state  the 
circumstances  more  fully. 

Mr.  Wigram  and  Mr.  Parsons^  for  the  plaintiff,  cited 
Halsey  v.  Grant  («). 

Mr.  Russell  and  Mr.  Calvert,  for  the  defendant 

Cur.  adv.  vult 

The  Vice-Chancellor  :  JulyYlik. 

This  is  a  case,  rendered  by  its  particular  circumstances 
one,  as  it  appears  to  me,  of  difficulty ;  and  I  would  have 
longer  deferred  my  judgment,  if  I  had  not  become  con- 
vinced that  I  could  not  usefully,  for  either  of  the  parties, 
give  it  more  attention  or  consideration  than  I  have  done. 

Whatever  may  be  thought  of  the  nature  of  the  contro- 
versy on  either  side,  it  cannot,  I  think,  be  denied  that  the 
defendant's  answer  sufficiently  apprised  the  plaintiff  both  of 
the  grounds  of  the  defence  and  of  the  evidence  by  which  it 
might  be  expected  to  be  supported ;  an  observation,  if  ever 
immaterial,  not  so,  I  think,  here. 

The  contract  between  the  parties  (dated  the  23rd  of  De- 
cember, 1844)  contains  a  stipulation  for  delivery  of  "  the 
possession"  of  the  property  in  question  to  the  purchaser  on 
or  before  the  24th  of  June,  1845,  when  the  purchase  was 
to  be  completed ;  and  I  must,  I  conceive,  consider  as  true 
the  statement  contained  in  the  deposition  of  Mr.  Apple- 

(a)  13  Ves.  76. 
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1847.  yard  to  the  third  interrogatory,  in  which  that  witneiB  ex- 
presses himself  thus : — ^^  On  the  23rd  of  December,  1844, 1 
was  solicitor  or  agent  for  the  defendant,  and  I  am  such  lus 
solicitor  at  the  present  time.  On  the  23rd  day  of  Decern- 
ber,  1844,  I  entered  into  a  contract  with  the  phuntiff  ibr 
the  sale  of  certain  premises  at  Twickenham,  in  the  county 
of  Middlesex,  to  the  defendant,  and  I  entered  into  such  con- 
tract and  signed  as  agent  for  and  on  behalf  of  the  defendant. 
The  plaintiff  did  not  employ  any  solicitor,  with  reference  to 
such  contract,  at  the  time  of  the  making  thereof;  but  he 
acted  therein  on  his  own  behalf.  On  the  occasion  of  my 
entering  into  the  contract  hereinbefore  mentioned,  I  in- 
formed the  plaintiff  that  defendant  was  desirous  of  having 
the  purchase  completed  as  soon  as  possible,  and  that  it  was 
necessary,  for  the  purposes  of  the  defendant's  purchase,  that 
he  should  have  the  unoccupied  iK)8SC8sion  of  the  premises 
given  up  to  him  on  the  completion  of  the  purchase  of  the 
same.  The  plaintiff  then  informed  me  that  the  then  ten- 
ants of  the  said  premises,  of  whom  there  were  three,  were 
under  terms  to  him,  the  plaintifl^  to  quit  at  six  months'  no- 
tice, and  he  cuuld  not  complete  the  said  purchase  and  deli- 
ver the  possession  to  the  defendant  before  the  24th  day  of 
June  then  next ;  and  that  he  would  give  all  the  tenants  no- 
tice to  quit  on  that  day.  In  consequence  of  this  commu- 
nication, the  date  of  the  24th  of  June,  1845,  was  accord- 
itifrly  inserted  in  the  contract  for  sale.  In  my  said  com- 
munication with  the  said  plaintiff,  I  informed  him  that  the 
object  of  the  defendant  in  purcliasing  the  property  was  to 
build  thereon." 

At  this  time  the  property  was,  to  the  defendant's  know- 
ledge, occupied  severally  by  three  tenants,  Mr.  Ashe,  Mr. 
Washington,  and  Mr.  Castledine.  The  three,  or  at  least 
the  two  former,  (as  to  whose  tenancies  alone  the  difficulty 
between  the  parties  has  arisen),  held  (it  must,  I  think,  be 
considered)  as  tenants  from  year  to  year ;  but,  in  strictness, 
probably  rather  as  tenants  to  Mr.  Hooke,  who  appears  to 
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have  been  in  receipt  of  their  rents  as  a  mortgagee  in  pos-        1847. 
session,  than  to  the  plaintiff.  Nokbb 

It  does  not,  I  think,  appear  that  when  the  contract  was    j,    "• 
made,  either  the  defendant  or  Mr.  Appleyard  was  aware  of 
Mr.  Hooke's  position  or  title. 

It  is  to  be  collected,  that,  on  the  24th  of  December,  1844, 
the  plaintiff  served  notices  to  quit  on  Mr.  Ashe  and  Mr. 
Washington,  which  would,  I  suppose,  have  been  sufficient 
if  Mr.  Hooke's  title  and  position  had  not  been  such  as 
they  were ;  but  which  appear  to  have  been,  by  Mr.  Hooke 
and  the  plaintiff,  after  the  year  1844,  and  by  Mr.  Ashe  at 
least,  if  not  by  him  and  Mr.  Washington,  in  or  after  that 
year,  considered,  and,  according  to  my  impression,  correctly 
considered,  as  insufficient. 

If,  however,  the  notices  were  not  insufficient,  it  is,  I 
think,  a  just  inference  from  the  facts  appearing  that  they 
were  waived.  It  so  happened  that  Mr.  Ashe  and  Mr. 
Washington  did  remain  occupying  tenants  up  to  the  time 
when  the  suit  was  commenced,  and  aft^erwards.  And  it 
must,  I  conceive,  upon  the  whole  of  the  evidence,  be  taken, 
that,  at  the  time  of  filing  the  bill,  (which  was  on  the  18th 
of  April,  1846),  they  were  occupying  tenants  from  year  to 
year ;  that  neither  of  them  was  at  that  time  imder  any  no- 
tice, or  at  least  under  any  valid  or  sufficient  notice,  to  quit; 
and  that  there  is  no  reason  for  believing  that  either  of  them 
quitted,  or  was  willing  or  compellable  to  quit,  until  some 
time  not  earlier  than  December,  1846,  certainly. 

To  return  to  the  year  1845.  When  Midsummer  arrived 
matters  were  not  in  a  state  rendering  the  completion  of  the 
purchase  at  that  time  possible.  This  was  not  attributable 
to  the  defendant;  but  he  did  not  reject  or  claim  to  reject  it 
on  that  ground.  Some  progress — if  progress  is  a  right 
word — was  made  towards  completion,  at  least  after  the  ver- 
bal communication  of  August,  mentioned  by  Mr.  Appleyard 
in  his  evidence,  upon  the  fourth  interrogatory,  where  he 
deposes  thus : — ^^  I  did,  in  January,  1845,  communicate  to 
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1847.  plaintiff  with  respect  to  his  delivery  to  me  of  his  abstract 
of  title  of  premises  in  the  pleadings  in  this  cause  men* 
tioned,  in  which  communication  I  informed  the  plaintiff 
that  I  believed  the  defendant  was  by  former  purchases 
already  in  possession  of  part  of  the  title  of  the  aforesaid 
premises,  and  that  I  should  therefore  only  require  the 
plaintiff  to  furnish  so  much  of  the  title  to  the  said  premises 
as  the  defendant  was  not  then  already  in  possession  of.  I 
made  this  communication  in  order  to  save  expense  to  the 
plaintiff.  I  had,  previously  to  this  communication,  frequently 
applied  to  the  plaintiff  for  his  abstract  of  title  to  the  said 
premises.  On  or  about  the  23rd  of  February,  1845, 1  did, 
at  the  request  of  the  plaintiff,  apply  by  letter  to  Mr.  Las- 
lett,  of  Worcester,  the  solicitor  of  Mr.  Hooke,  the  mort- 
gagee of  the  premises  in  question,  for  a  list  of  the  title- 
deeds  in  his  (Mr.  Laslett's)  hands,  that  I  might  inform 
him  of  the  particular  deeds  of  which  I  should  require  him 
to  give  me  an  abstract  on  the  plaintiff's  account ;  and,  on 
the  28th  of  February,  1845,  Mr.  Laslett  sent  me  the  list 
of  deeds  so  required ;  and,  upon  my  perusing  the  list,  I 
found  that  the  deeds  therein  set  out  (with  the  exception  of 
one  or  two  of  them)  were  not  in  the  abstract  then  already 
in  the  defendant's  possession ;  and  I  therefore  requested  the 
plaintiff,  by  letter,  to  direct  Mr.  Laslett  to  send  me  the  full 
abstract  of  title  to  the  said  premises ;  and,  on  the  26th  of 
March,  1845,  I  received  from  Mr.  Laslett  an  abstract  of 
title  to  the  premises,  but  which  abstract  was  not  in  a  com- 
plete state.  Immediately,  upon  the  receipt  of  such  abstract 
of  title,  I  perused  the  same,  and,  about  the  5th  of  April, 
1845, 1  applied,  by  letter,  to  Mr.  Laslett  to  send  up  the  title- 
deeds  to  his  agent  in  London  for  my  examination  witli  the 
abstract.  About  the  28th  of  April,  1845,  I  received  a 
letter  from  Mr.  Laslett,  informing  me  that  he  would 
arrange  for  the  deeds  to  be  in  London  the  latter  end  of 
the  then  week,  or  the  beginning  of  the  week  then  next 
following.     Mr.  Laslett  did  not  bring  up  or  send  the  said 
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title-deeds  to  London  until  about  the  2l8t  of  May,  1845  ;  1847. 
and,  about  the  last-mentioned  day,  the  examination  of  the  Nokes 
title-deeds  with  the  abstract  of  title  was  commenced,  in  the 
presence  of  William  Laslett ;  and  such  examination  was 
completed  about  the  24th  of  May,  1845.  In  the  course  of 
such  examination  it  was  discovered  that  Mr.  Laslett  had 
omitted  to  bring  up  some  of  the  title-deeds,  but  which  Mr. 
Laslett  stated  to  be  in  the  possession  of  the  mortgagee, 
and  for  the  production  of  which  Mr.  Laslett  undertook  to 
arrange  on  his  return  to  Worcester.  About  the  18th  of 
June,  1845,  Mr.  Laslett  wrote  and  informed  me  that  the 
remaining  deeds  might  be  inspected ;  and  about  the  4th  of 
July,  1845,  I  sent  one  of  my  clerks  to  Worcester,  who 
there  examined  the  remainder  of  the  deeds.  The  abstracts 
of  title,  which  were  long,  and,  in  my  opinion,  difficult,  were 
then  directly  laid  before  a  conveyancer  for  his  opinion,  who 
proceeded  to  peruse  such  abstract,  and  about  the  22nd  of 
August,  1845,  in  consequence  of  an  intimation  from  the 
said  counsel,  I  wrote  to  the  plaintiff,  informing  him  that 
counsel  desired  to  have  abstracts  of  all  the  deeds,  with 
reference  to  the  incumbrances  upon  the  premises,  and  de- 
siring him  to  let  me  have  the  abstracts  as  soon  as  he  could, 
because  I  was  very  anxious  to  get  the  purchase  completed 
as  soon  as  possible.  Notwithstanding  this  letter,  as  also 
my  repeatedly  pressing  the  plaintiff  for  the  abstracts,  the 
abstracts  of  title  were  not  delivered  till  about  the  9th  of 
October,  1845.  Under  these  circumstances  an  arrange- 
ment, in  the  month  of  August,  1845,  took  place,  with  re- 
ference to  the  postponement  of  the  completion  of  the  con- 
tract, and  in  the  same  month  I  reminded  the  plaintiff  that 
it  had  been  impossible  to  complete  the  purchase  within  the 
time  stipulated  by  the  contract,  in  consequence  of  the 
delays  in  the  delivery  of  the  abstracts  of  title  and  the  pro- 
duction of  the  title-deeds ;  and  that  the  defendant  had  been 
thereby  delayed  in  his  intentions  of  building  on  the  pre- 
mises ;  and  I  informed  the  plaintiff  he  was  going  abroad 
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1W7.  for  the  winter,  and  would  consent  to  wmh  lor  Ae  cfnplfr- 
tion  of  his  puichji^  until  his  retam  to  I^ngfand  m  tbe 
spring  of  1546,  but  not  hter.  To  thk  amagciBait  ne 
plaintidr  consented." 

The  pIuntidT.  at  that  time,  had  not  a  soficifor  in  die 
maner.  Whaterer  maT  haxe  been  the  case  mm  to  lum,  I 
maj  heie  say,  that  I  do  not  see  anj  gioaiid  lor  finfwitiflg 
delav  or  inactivitv  to  the  defendant  c*  his  soiicitfir  aft  any 
stage  ot  the  buanes^.  eiths-  in  or  afbsr  the  jear  164»5. 

That  Tear  rc4Ied  en.  and  ended ;  another  spring  om^ 
and  sdU  the  pordhase  wa&  withoQt  anj  £inli  oo  tibe  dcfienn- 
act's  port,  not  completed,  and  srill  the  eontnct  wae  aliie. 
Matters,  however,  had.  bj  little  and  little,  so  &r  advanced 
in  the  coarse  ot  the  tborteen  or  fifteen  montlia  vhicn 
had  pos^  since  IS44.  that  there  were  jiwiicaikn^  iqKai 
which  the  plaintiTf.  it*  he  did  not  rely,  might,  peri 
out  znnch  rashnesk«w  hav^  ahnoiit  refied  as  proma'ii^ 
peact^  an>i  speed j  pajment :  ^  Xeseios  ann 
Towards  the  cloise  ot*  March.  1546^  there  arose  a  ckwai  nai 
ct'  LixftcoIa*s4nn.  like  a  man's  hand.  A  lettov  datnd  Ae 
30th  ot  rfaas  nkxirh.  !n?m  the  detenimc's  scficicor  lo  Ae 
pfct:rrii3fs  $oL:ci:or.  wxs  c2:uis : — "^  I  txiiak  thas  ic  woold  be 
better  that  jou  shoold  at  once  demand  p«iME«siaoii  oT  Ae 
premijse*  t^xci  Mes^rsi.  Crc&e  asd  W^jshingtocu  and  aimigr 
a  dij-  th*i<  week  with  Mr.  Liclet^  tor  the  compfecaom  of  Ae 
pjinrhikye.'' 

A:i*i  no 7  iz  seems  c::&:er*3l  zo  g«?  bock  tor  a  whi&e  to  an 
earlier  period  of  ihe  3ii?aih.  and  to  read.  £rom  Mr.  Apple- 
Tunf  s  evince  titcc  :rxe  irra.  aa»i  sixth  inrerrveaxoriei^ 
what  he  there  scares  :o  hiT-i  taken  pj^ue  in  Mnueh  ani 
ApHL  He  expresses  aiaself  tc  :h.e  iii^wina:  etfectr — ~  A 
meerizc  tcok  riuce  iccc:  ^e  7th  -iiT  or*  Mardh»  Ivl^  be- 
tween ziTrseLr*  and  ilr.  Di>imsL3.  the  rJaiaciiPs  solntor.  on 
which.  .'-cca^i.Ht  ii  w:k$  d^^reeii  ten*  the  pujiuhaae  *>fc>-*"M  be 
sx^cnr:let*;«i  oc  or  accat  the  iJti  or  Marrrh.  IS4qL  S 
kcxrs  paaeed  berwe^a  mT^eif  aai  Mr.  IMi^an^ 
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rence  to  the  completion  of  the  contract ;  among  them  was  1847. 
a  letter  from  me,  dated  the  24th  of  March,  1846,  to  Mr. 
Dolman,  in  which  it  was  stated  that  the  unoccupied  posses- 
sion of  the  premises  would  be  required.  I  wrote  that  let- 
ter, in  consequence  of  my  having  heard  from  the  defend- 
ant, who  was  then  returned  to  England  and  residing  at 
Twickenham,  that  there  might  be  some  diflSculty  with  one 
of  the  tenants  of  the  premises  as  to  his  giving  up  possession 
of  the  land,  then  in  his  occupation,  at  the  time  of  completion 
of  the  purchase. 

'^  I  had  a  communication  with  the  plaintiff's  solicitor  on 
the  25th  day  of  March,  1846,  and  requested  an  appoint- 
ment to  be  made  for  the  completion  of  the  purchase,  when 
the  plaintiff's  solicitor  informed  me  that  he  could  not  give 
me  an  appointment  for  that  purpose,  in  consequence  (as  he 
stated)  of  some  circumstances  creating  a  delay  with  a  pur- 
chaser of  another  part  of  the  plaintiff^s  property,  whose  pur- 
chase it  had  been  agreed  should  be  completed  at  the  same 
time  as  that  of  the  defendant,  in  order  that  the  entire  mort- 
gage-money of  the  said  Mr.  Hook  might  all  be  paid  off  at 
one  time. 

^^  On  the  29th  of  March,  1846,  I  had  a  communication 
with  the  plaintiff^s  solicitor,  and  I  then  informed  him  that 
it  was  necessary  to  the  defendant  that  the  said  purchase 
should  be  completed  immediately. 

"  I  wrote  and  sent  a  letter,  dated  the  1st  of  April,  1846, 
marked  2,  in  which  the  completion  of  the  contract  was  abso- 
lutely abandoned,  to  Mr.  Dolman.  Under  the  circum- 
stances following,  on  the  30th  of  March,  1846,  I  wrote  to 
Mr.  Laslett,  stating  that  the  defendant's  purchase-money 
was  ready,  and  that  I  should  be  glad  of  an  appointment  to 
complete,  and  requesting  Mr.  Laslett  to  get  the  possession 
of  the  premises  for  the  defendant  immediately.  I  then 
went  down  to  Twickenham  to  see  the  defendant,  who  was 
impatient  to  complete  the  purchase,  and  stated  to  him  the 
difficulty  which  I  experienced  in  obtaining  an  appointment 
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1847^  to  complete  the  said  purchase.  I  then  ascertained  that  two 
of  the  tenants  of  the  premises  had  not  received  due  notice 
to  quit,  and  would  not  go  out,  and  that  the  purchase  could 
not,  therefore,  be  completed  for  some  time  to  come;  where- 
upon the  defendant  instructed  me  to  write  the  letter  of  the 
Ist  of  April,  1846.  A  communication  did  take  place  be- 
tween myself  and  the  plaintiff  and  his  solicitor  on  the  3rd  of 
April,  1846 ;  in  consequence  of  my  said  letter  of  the  Ist 
of  April,  1846,  the  said  plaintiff's  said  solicitor  then  re- 
quested me  to  write  to  the  defendant  to  induce  him  to  alter 
his  determination  of  abandoning  the  contract  for  purchasei 
I  then  reminded  the  plaintiff^s  solicitor  that  the  agreement 
between  the  plaintiff  and  defendant  was,  that  the  tenants  of 
the  premises  should  be  got  out,  and  that  the  defendant 
should  haye  the  entire  possession  upon  the  completion  of 
the  purchase.  The  plaintiff's  solicitor  admitted  this,  and 
then  requested  me  to  inform  the  defendant  that  the  tenants 
could  be  got  out  directly  if  the  defendant  would  withdraw 
the  notice  and  complete  the  contract.  A  communication 
took  place  between  myself  and  the  plaintiff  on  the  6th  of 
April,  1846,  when  the  plaintiff  called  upon  me,  at  my  office^ 
to  inquire  if  there  were  any  means  of  inducing  the  defend- 
ant to  consent  to  complete  his  contract,  when  I  reminded 
the  plaintiff  of  his  agreement  with  the  defendant  to  give 
the  defendant  the  unoccupied  possession  of  the  premises  on 
the  completion  of  the  purchase,  and  that  I  had  discovered 
that  the  plaintiff  had  not  given  due  and  proper  notice  to  the 
tenants,  two  of  whom  would  not  give  up  possession  of  the 
premises.  I  then  asked  the  plaintiff  whether  he  could  by 
any  possibility  get  such  tenants  out  He  stated  that  he 
could  not :  that  he  had  been  to  them,  and  that  they  would 
not  consent  to  go  out ;  and  that  he  could  not  therefore  per- 
form that  i)art  of  his  agreement  with  the  defendant ;  and 
that  the  jJaintiff  could  not  tell  within  what  time  he  could 
give  possession  to  the  defendant,  because  he  did  not  know 
when  the  periods  of  tenancy  commenced.     At  a  subee- 
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quent  part  of  this  interview,  the  solicitor  of  the  plaintiff  1847. 
came  into  the  room^  and  I  then  informed  him  that  the  de-  Nokbs 
fendant  was  determined  not  to  complete  the  contract,  be-  Kilmoret. 
cause  the  unoccupied  possession  of  the  premises  could  not 
be  given  to  him.  The  plaintiff's  solicitor  then,  to  the  best 
of  my  recollection,  replied,  that,  although  that  might  be  the 
agreement,  the  words  of  the  contract  were  not,  in  his 
opinion,  sufficient  to  warrant  that  sort  of  possession  being 
given ;  and  that  he  should  £le  a  bill  against  the  defendant 
tx)  try  the  question.  The  plaintiff  has  not,  as  I  believe,  at 
any  time  since  the  month  of  December,  1844,  had  the 
power  of  completing  the  contract  mentioned  in  the  said 
pleadings,  by  reason  of  his  not  being  able  to  give  up  the 
unoccupied  possession  of  the  premises  to  the  defendant; 
whereas  the  defendant  has,  ever  since  the  month  of  Decem- 
ber, 1844,  and  up  to  the  1st  of  April,  1846,  been  willing 
and  anxious  to  fulfil  the  contract;  and,  as  I  believe,  to 
occupy  the  said  premises  and  build  a  residence  upon  the 
same,  or  part  thereof;  and  the  defendant  only  declined  to 
complete  the  contract  for  the  above  reasons." 

On  the  18th  of  April,  as  I  have  said,  the  bill  was  filed; 
and  the  question  is,  whether  the  defendant  was,  in  the  view 
of  a  court  of  equity,  entitled  to  break  off  the  matter,  as  he 
did,  after  all  that  had  taken  place. 

Now,  assuming  the  defendant  to  have  wished  to  build,  and 
that  without  delay,  on  some  part  of  the  property,  the  evi- 
dence has  failed  to  satisfy  me  that  he  proposed  or  meant  to 
do  so  on  that  smaller  portion  of  it,  (separated  from  the  land 
in  Castledine's  occupation,  and  not  abutting  upon  it,  at  least 
so  I  collected),  which  was  held  partly  by  Mr.  Ashe,  and  as 
to  the  rest  by  Mr.  Washington ;  and  I  am  not  persuaded 
that  it  was  a  matter  of  importance  to  the  defendant  that 
either  Mr.  Ashe  or  Mr.  Washington  should  quit  his  holding 
in  1845  or  1846.  Still  it  cannot,  I  think,  be  denied  that 
the  defendant  had  a  right  to  stipulate,  and  to  stipulate  ef- 
fectually^ if  expressly  and  distinctly,  that,  whether  for  a  good 
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1847.  ^  or  a  weak  reason^  time  and  a  vacant  possesion  should  be  of 
the  essence  of  the  contract.  And  upon  the  pleadings  and 
eyidence^  I  conceive,  that  Lord  Kihnorej^  being  here  a  de- 
fendant in  a  suit  for  specific  performance,  has  relevantly  al- 
leged, and  has  sufficiently  for  the  purposes  of  the  cause  proved, 
that  in  effect  he  did  so  stipulate — ^I  do  not  say  in  the  writ- 
ten contract ;  nor  do  I  say  how  the  case  would  have  stood 
had  Lord  Kilmorey  been  a  plaintiff  instep  of  a  defendant; 
Lord  Kilmorey  having,  in  1845,  consented  to  enlarge  the 
time  to  the  spring  of  1846,  it  is  very  possible  that  the  mere 
delay  which  took  place  as  to  the  title  and  conveyance — ^the 
mere  state  in  which  the  title  and  the  progress  towards  the 
conveyance  were — would  not  have  justified  or  supported 
him  in  breaking  off  as  he  did.  But  it  was  found,  that,  as 
far  as  Mr.  Ashe's  tenancy  and  that  of  Mr.  Washington 
were  concerned,  there  could  not  be  vacant  possession  before 
Christmas,  1846.  I  think  that,  taking  this  objection  in 
time,  he  had  a  right  to  take  it  as  a  fatal  objection  to  the 
completion  of  the  purchase.  Did  he  take  it  in  time  ?  My 
impression  is  that  he  did.  He  might,  by  himself  or  his 
solicitor,  with  actual  or  constructive  notice  (I  mean,  of 
course,  notice  as  between  the  plaintiff  and  defendant,  not  no- 
tice merely  as  between  the  defendant  and  the  tenants)  of  the 
true  state  of  the  circumstances  in  which  the  holdinc^  of  Mr. 
Ashe  and  that  of  Mr.  Washington  stood,  have  so  acted  as  to 
preclude  himself,  on  the  ground  of  waiver  or  otherwise,  from 
the  defence  made  in  this  suit.  But,  upon  the  whole  of  the 
evidence  together,  (and  I  have  read  every  part  of  it),  I  do 
not  find  any  sufficient  reason  for  believing  or  supposing 
such  a  state  of  things.  I  think  it  not  proved,  and  that 
there  are  not  grounds  for  judicial  inference,  that  actual  or 
constructive  notice  (I  mean,  of  course,  as  between  the  plain- 
tiff and  defendant)  of  the  fact  that  Mr.  Ashe  and  Mr.  Wash- 
ington were  neither  willing  nor  compellable  to  quit  at  or  be- 
fore Lady-day,  1846,  reached  the  defendant  or  his  solicitor 
at  a  time  such  as  to  render  any  of  the  acts  of  either  of 
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them  a  waiver  of  the  right,  or  inconsistent  with  a  fair  ex-         1847. 
ercise  of  the  right,  to  insist  on  the  circumstances  of  the        Nokbs 
holding  of  either  tenant  as  creating  a  bar  to  the  performance     k,,,  Jorit 
of  the  contract ;  and  my  impression  consequently  is,  that  I 
ought  not  to  give  relief  upon  this  bill  in  the  particular  cir- 
cumstances of  the  case.     But  though  I  dismiss  it,  I  do  not 
do  so  very  willingly;  nor  can  I  give  the  defendant  the 
costs. 


Cridland  v.  Lord  De  Mauley.  JufylQih. 

X  HIS  was  a  demurrer  by  some  of  the  directors  of  a  pro-  Three  seTerel 
jected  railway  company,  who  were  defendants  to  a  bill  shares  in  an  in- 
filed  by  three  co-plaintiffs,  stating  the  following  case : —        compan™  filed 
That,  in  the  month  of  August,  1845,  Mr.  Francis  Edward  Ji^^*"iJ^2^* 
Henry  Fowler,  an  engineer,  and  Mr.  Yaughan  Prance,  a  alleging  that 
solicitor,  acting  in  concert  with  the  defendants  thereinafter  the  shares  al- 
named,  formed  a  scheme  for  estabUshing  a  joint-stock  com-  r^™^°ely °* 
pany  or  co-partnership,  for  the  purpose,  as  they  alleged,  of  ^*^  ^®"* 
constructing  a  railway  from  Minehead  to  Bridgwater,  both  one  of  them, 
in  the  county  of  Somerset;  and  that,  with  such  view,  they  Ji^rejointlyin- 
made  the  necessary  return  of  the  several  particulars  re-  ^'^•t*^*  *» 

•'  ^  ^  ^  them ;  and  far- 

quired  by  the  provisions  of  the  7  &  8  Vict  c.  110;  and  ther  alleging 
that,  in  September,  1845,  the  company  was  provisionally  to  shew  that 
registered  under  the  name  of  "  The  Bridgwater  and  Mine-  ^*£e°fiSS^f 
head  Junction  Railway  Company :"     That  an  announce-  ^^^^^  ^^  <*«- 

,  1  1  .  1  •  1    •      po**t  ''^•*  paid, 

xnent  of  the  proposed  railway,  and  of  the  objects  which  it  contained  an- 
was  intended  to  carry  into  effect,  was  advertised  in  the  sWcsutemente, 
London  and  county  newspapers  by  the  defendants,  or  by  ^^Y^^u^^^ 
their  direction.    That,  towards  the  latter  end  of  September,  the  defendants 
1845,  Francis  Dayrell,  Charles  Bailey,  William  Frederick  qoiry  into  their 

truth,  and  that 
the  directors  had  kept  back  shares  for  the  purpose  of  selling  them  at  a  premium.    The  bill 
charged  that  this  was  the  purpose  they  had  in  view  in  carrying  on  the  scheme,  and  not  the 
benefit  of  the  public ;  and  prayed  for  a  return  of  the  deposit,  with  interest.  A  demurrer  for  mis- 
joinder of  plaintiffs  and  want  of  equity  was  overruled. 


*-  ■ 
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1847.  Beadon,  Frederick  William  Green,  William  Simpson  Pdter, 
Cridland  Samuel  Pocock,  James  Morrison,  and  William  Revel  Vigen, 
Die  Maulct.  (*^®  defendants  thereinafter  named),  caused  a  prospectus 
or  circular  to  be  printed  and  circulated,  purporting  to  be 
a  complete  prospectus  of  the  intended  company,  and  of  its 
objects,  and  to  contain  a  correct  statement  of  the  names 
and  addresses  of  the  managing  directors,  and  of  the  offioers 
of  the  company.  The  bill  set  out  the  prospectus,  which 
commenced  as  follows : — 

"  Bridgwater  and  Minehead  Junction  Railway  Company, 
uniting  the  Bristol  and  English  Channels,  and  forming  a  di- 
rect communication  between  the  south  of  Ireland  and  Wales 
with  Bristol  and  London,  and  also  with  the  south-eastern 
and  western  coasts  of  England,  Paris,  and  the  Channel 
Islands.     Provisionally  registered. 

"  Capital,  £500,000,  in  25,000  shares  of  £20  each ;  de- 
I)osit,  £2.  2s.  per  share ;  liability  expressly  limited  to  the 
amount  of  subscription. '^ 

The  prospectus,  after  setting  forth  at  great  length  the 
advantage  of  the  scheme,  stated  as  follows : — 

"  The  landowners  have  been  communicated  with,  and  are 
most  anocious  for  the  successful  carrying  out  of  the  ob/ects  of 
the  company  ;  nor  is  there  any  reason  to  expect  that  any  Par' 
liamentary  opposition  will  he  offered  {a).  The  line  will  be 
twenty -five  miles  in  length,  and  no  engineering  difficulties 
present  themselves.  Until  an  act  of  Parliament  shall  be  ob- 
tained, the  aifairs  of  this  company  shall  be  under  the  centred 
of  the  managing  directors,  to  whom  power  is  ^ven  to  allot 
the  shares,  and  to  apply  the  funds  of  the  company  in  pay- 
ment of  all  the  expenses  incurred  in  its  formation,  and  in 
the  preparation  of  plans  to  be  submitted  to  Parliament." 

The  bill  alleged,  that,  the  plaintifis  having  seen  the  pro- 
spectus, and  having  confidence  in  the  defendants,  several  of 

(a)  The  italics  were  in  the  original  proBpectus. 


V. 

Db  Maulbt. 
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of  whom^  the  plaintifFs  had  heard,  were  highly  respectable  1847. 
and  worthy  individuals,  and  fully  relying  on  the  truth  of  Cridlano 
the  statements  in  the  prospectus,  and  particularly  on  the 
statement  that  the  capital  of  the  company  was  to  be 
£500,000,  and  that  the  traffic  of  the  intended  line  would 
be  such  as  was  stated  in  the  prospectus,  and  that  the 
landowners  on  the  line  had  been  communicated  with,  and 
were  most  anxious  for  the  successful  carrying  out  of  the 
objects  of  the  company,  and  that  there  was  no  reason  to 
expect  that  any  parliamentary  opposition  would  be  offered, 
it  occurred  to  the  plaintiffs  to  apply  for  shares  in  the  com- 
pany ;  and  that,  inasmuch  as  it  was  doubtful  what  number 
of  shares  might  be  allotted  to  each  of  the  plaintiffs,  the 
plaintiffs  agreed  that  they  should  be  jointly  interested  in 
whatever  number  of  shares  might  be  severally  allotted  to 
them;  and  that,  accordingly,  the  plaintiffs  were  induced 
to  apply,  and  did  in  fact  apply,  for  shares  in  the  intended 
company. 

That,  in  consequence  of  the  favour  with  which  the  scheme 
was  regarded  by  the  public,  the  application  for  shares  in 
the  proposed  undertaking,  from  solvent  and  responsible 
persons,  who  were  both  willing  and  able  to  accept  and  hold 
such  shares  as  might  have  been  allotted  to  them  therein, 
were  very  numerous,  and  greatly  exceeded  the  number  of 
shares  into  which  the  capital  of  the  intended  company  was 
divided;  and  that  the  defendants  had  ample  opportunity 
to  make  up  and  complete  the  full  amount  of  the  capital  of 
the  company,  by  procuring  solvent  and  responsible  persons 
to  accept  and  hold  all  the  shares  in  the  proposed  under- 
taking; and  that,  on  the  20th  day  of  September,  1845, 
the  defendants  caused  to  be  inserted  the  following  advertise- 
ment in  "  The  Times"  newspaper,  and  in  several  other 
newspapers  of  that  date : — 

"  Bridgwater  and  Minehead  Junction  Railway. — No  fur- 

YOL.  I.  H  H  D.  Q.  S. 


462  CASES  IN  CHANCEBT. 

1847.        ther  application  for  shares  can  be  received  in  this  1Ulde^ 
CwDLAND     taking." 

V. 

Dc  Maulit. 

Thaty  a  few  days  after  the  last-mentioned  advertiflenient 
appeared  in  the  newspapers,  the  plaintiffs  received  lettea 
of  allotments  of  shares  in  the  intended  oompany,  duly  issaed 
by  the  managing  directors,  and  signed  by  the  secretaryj  the 
letters  of  allotments  so  received  by  the  plaintiffs  bong 
for  twcuty-five,  fifteen,  and  ten  shares  respectively.  That 
the  plaintiffs  had  paid  to  the  bankers  named  in  the  letters 
of  allotment  £105,  being  the  amount  of  the  deposits  at 
the  rate  of  2L  2$.  per  share,  and  took  from  the  banken 
receipts  for  the  amounts ;  but  that,  in  fiict,  the  whole  of 
the  £105  was  the  proper  money  of  the  plaintiff*  Cooper. 
That  all  the  plaintiffs  executed  and  subscribed  the  paiUar 
mentary  contract  and  subscribers'  agreement;  and  that,  by 
these  instruments,  it  was  amongst  other  things  provided, 
that  the  defendants,  and  W.  S.  Fitzwilliam,  and  James 
Collioun  should  constitute  and  be  the  managing  directors 
of  the  company ;  and  that  the  capital  should  be  ££00,000, 
forty  shares  being  the  qualification  of  a  mana^ng  director; 
and  that,  subject  to  the  provisions  of  the  act  of  the  7  &  8 
Vict.,  and  that  indenture,  the  directors  should  have  abso- 
lute and  uncontrolled  power  to  increase  the  capital  of  the 
company,  and  to  deal  with,  alienate,  dispose  of^  or  affect 
the  capital,  property,  and  affairs  of  the  company,  the  parties 
thereto  consenting  to  the  acts  of  the  managing  directors,  so  far 
as  the  same  should  be  legal  and  consistent  with  the  provisions 
of  that  indenture ;  and  that  the  costs  and  expenses  of  the 
proposed  undertaking  should  be  paid  by  the  shareholders  of 
the  company,  and  might  be  deducted  out  of  the  deposits  paid. 

That  the  plaintiffs  were  induced  to  execute  the  parlia- 
mentary contract  and  subscribers'  agreement  on  the  faith 
and  understanding  that  all  the  defendants  would  execute 
the  contract  and  agreement  respectively,  and  take  shares  in 
the  company,  and  pay  their  deposits  thereon ;  and  on  the 
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faith  of  the  statements  in  the  prospectus  being  true  in  fact,        1847. 
and  that  the  whole  of  the  25,000  shares  into  which  the     Cridland 
same  was  divided  had  been  allotted,  as  was  alleged  and  re-   j>   j^ 
presented  by  the  defendants,  and  that  the  whole  amount 
thereof  was  taken  up  and  the  proper  deposits  paid  thereon. 
That  the  managing  directors  of  the  company  applied  to 
Parliament,  for  the  purpose  of  obtaining  an  act  to  enable 
them  to  construct  the  intended  railway ;  but  that,  through 
the  neglect  of  the  defendants,  or  that  of  their  surveyors  or 
agents,  in  not  making  proper  plans  and  sections,  and  in  not 
delivering  the  proper  notices,  and  also  in  consequence  of 
the  defendants  not  having  obtained  the  assent  of  the  prin- 
cipal landowners  on  the  line,  and  in  consequence  of  the 
statements  as  to  the  supposed  traffic  in  the  prospectus  being 
fidse  and  incorrect,  the  sanction  of  Parliament  could  not  be 
obtained  for  the  formation  and  construction  of  the  intended 
railway,  or  for  the  incorporation  of  the  proposed  company. 
That  the  defendants  pretended  that  the  bill  for  the  forma- 
tion of  the  railway  and  incorporation  of  the  company  was 
rejected  in  consequence  of  the  factious  opposition  of  Sir 
Peregrine  Acland,  Bart.,  one  of  the  most  extensive  land- 
owners on  the  line.     The  plaintiffs  charged  that  several 
landowners  of  great  influence  on   the  line,   whom  they 
particularised,  and  stated  to  be  the  proprietors  of  nearly 
one-half  of  the  lands  required  to  be  taken  by  the  company, 
opposed  the  bill.     They  further  charged,  that  on  the  3rd  of 
June,  1846,  the  secretary  of  the  company,  by  the  order  and 
direction  of  the  managing  directors,  sent  the  following  cir- 
cular to  each  of  the  plaintiffs : — 

'^  Bridgwater  and  Minehead  Junction  Railway  and 

Pier  Company, 

**  Beport  of  the  Directors. 

"  The  bill  presented  to  Parliament  having,  through  the 
factious  opposition  of  a  powerful  landowner,  and  by  the 

H  H  2 
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1847.  secret  influeDce  of  rival  interests,  been  rejected  by  theoom- 
Cridlamd     mittee,  after  a  protracted  parliamentary  contest,  without 

^^'  any  sufficient  or  satisfactory  reason  being  assigned,  the 

directors,  although  their  ori^nal  opinion  of  the  undertaking 
has,  by  the  evidence  adduced  before  Parliament,  been  fiilly 
confirmed,  have,  after  mature  deliberation,  which  has  been 
influenced  by  the  consideration  of  the  pressure  in  all  pecu- 
niary affairs  relating  to  railway  undertakings,  thought  it 
prudent  to  exercise  the  powers  vested  in  them  by  the  deed 
of  settlement  by  declaring  the  company  dissolved.  The  only 
duty  which  now  remains  for  the  directors  to  perform  is  to 
return  to  the  shareholders  the  amount  of  their  depodti^ 
after  deducting  therefrom  the  expenses  incurred  on  their 
behalf,  and  to  submit  the  annexed  statement  of  account,  by 
which  it  will  be  seen,  that,  after  dischar^ng  all  the  liabili- 
ties of  the  partnership,  there  renudns  for  distribution 
lOs.  6d.  per  share ;  and  this  result  has  been  arrived  at  after 
a  patient  examination  of  the  various  cliums  against  them, 
and  at  the  same  time  preserving  due  regard  to  the  proteo- 
tion  of  themselves  and  their  shareholders  individually  ftom 
future  liability/' 

That,  on  the  receipt  of  this  circular,  the  plaintifis  for 
the  first  time  discovered  that  the  whole  of  the  25,000 
shares  had  not  been  allotted  and  subscribed  for,  and  that 
the  deposits  had  only  been  paid  on  16,555  of  such  shares, 
and  that  the  defendants  had  diminished  the  amount  of  the 
capital  of  the  company,  and  that  some  of  the  defendants 
had  never  executed  the  subscribers'  agreement,  or  taken 
any  share  or  shares  in  the  company.  That  the  plaintifis 
would  never  have  executed  the  subscribers'  agreement  if 
they  had  known  that  the  defendants,  or  any  of  them,  would 
not  execute  the  same;  and  that  by  omitting  or  refusing  to 
execute  the  subscribers'  agreement,  to  which  they  had  di- 
rected themselves  to  be  made  parties  as   aforesaid,  the 
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defendants  committed  a  fraud  on  plaintiffs,  and  the  other        1847. 
band  fide  subscribers  to  the  undertaking  who  were  induced     Cridlamd 
to  execute  the  same.  j^,  Maul.t. 

That  the  defendants  were  compelled  to  borrow  a  consi- 
derable sum,  at  interest,  from  the  bankers  of  the  company, 
in  order  to  make  up  a  sufficient  sum  to  pay  the  parliamen- 
tary deposit  required  by  the  standing  orders  of  the  House 
of  Commons.  That,  in  attempting  to  diminish  the  capital 
of  the  company,  the  defendants  committed  a  fraud  upon  the 
plaintiffs  and  the  other  persons  who  had  subscribed  their 
money  to  the  undertaking  on  the  faith  that  the  capital  of 
the  company  was  to  be  £500,000  at  the  least.  That,  at  the 
time  of  their  taking  such  shares  in  the  intended  company, 
they  were  expressly  assured  that  all  the  shares  in  the  com- 
pany were  taken.  That,  shortly  after  the  letters  of  allots 
ment  had  been  sent,  the  plaintiff  Cridland  called  on  the  soli- 
citor for  the  company  and  inquired  why  no  more  than  fifteen 
shares  were  allotted  to  him,  and  was  informed  by  the  soli- 
ctor that  all  the  shares  had  been  disposed  of  except  300  or 
400,  which  the  directors  meant  themselves  to  take.  That 
at  that  time  the  shares  were  at  a  premium  of  15«.  per  share. 
That  some  of  the  defendants,  the  directors  whom  the  bill 
mentioned,  never  took  any  shares.  That  the  defendants 
allotted  to  some  of  themselves  shares  which  they  sold  at  a 
premium  before  all  the  other  shares  had  been  allotted,  and 
kept  shares  back  with  a  view  to  increase  the  premium ;  and 
that  among  the  expenses  for  which  the  defendants  took 
credit  in  their  accounts  was  a  sum  of  308^  14«.  3c/.  for 
commission  on  selling  scrip,  which  the  plaintiffs  verily  be- 
lieved was  a  commission  on  selling  and  buying  in  the  scrip 
to  rig  the  market;  and  the  bill  charged  that  the  defend- 
ants had  no  power  to  expend  the  sums  or  incur  the  liabili- 
ties set  forth  in  their  accounts. 

That  the  plaintiffs  had  declined  accepting  the  sum  of 
105.  6^^.  and  signing  the  deed  of  release  in  the  letter  or  circu- 
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lar  of  the  23rd  day  of  June  mentioned  or  alluded  to.  The  bill 
further  charged,  that  the  defendants  never  bonAJUe  intended 
D«  Maulbt.  ^  carry  into  effect  the  proposed  objects  stated  in  the  pro- 
spectus,  and  that  they  never  made  the  proper  and  neoessaiy 
inquiries  to  ascertain  the  truth  of  the  statements  and  alle- 
gations therein  contained.  It  also  charged^  that  the  defend- 
ants proposed  and  carried  on  the  scheme  quite  reganUeaBof 
the  interests  of  the  public  or  of  the  plaintiffs,  and  for  tlie 
sole  purpose  of  seUing  at  a  premium  the  shares  they  might 
allot  to  themselves  and  their  friends;  and  that,  under  tlie 
circumstances  therein  mentioned,  and  from  the  defendants 
having  had  the  sole  control  of  the  aiiairs  of  the  company, 
and  having  all  the  books  and  papers  relative  to  the  same  in 
their  possession,  and  from  many  of  the  circumstances  afore- 
said being  within  the  personal  knowledge  of  the  defend- 
ants and  the  other  persons,  the  plaintiffs  could  not  obtain 
such  effectual  relief  in  the  matters  aforesaid  in  a  court  of 
common  law  as  in  a  court  of  equity.  And  the  bill  chaiged, 
that  plaintiffs  were  totally  ignorant  of  the  names  and  ad- 
dresses of  such  persons,  if  any  such  there  were,  as  had  taken 
shares,  other  than  the  parties  to  the  suit.  The  prayer  was, 
that  the  defendants  might  be  ordered  or  decreed  to  pay  to 
the  plaintiffs  the  sum  of  £105,  being  the  amount  of  the 
deposits  so  paid  by  plaintiffs  in  respect  of  the  shares  so 
allotted  to  them  respectively  in  the  proposed  company  or 
undertaking  as  aforesaid,  together  with  interest  thereon; 
and  that  the  defendants  might  be  ordered  to  pay  to  the 
plaintiffs  the  costs  of  the  suit. 

Mr.  Swanston  and  Mr.  T.  IL  Terrell^  in  support  of  the 
demurrer. — There  is  a  misjoinder  of  plaintiffs,  for  the  case 
stated  is,  that  there  were  three  distinct  applications  and 
three  distinct  allotments.  There  arc,  therefore,  three  dis- 
tinct cases,  each  of  which  may  admit  of  a  different  defence, 
and  ought  not  to  be  joined  in  the  same  bilL     The  allega- 


V. 

Dc  Maulbt. 
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tion  in  the  bill^  that  the  plaintiffs  are  jointly  interested,  can  1847* 
make  no  difference,  for  that  is  an  inference  of  law,  and  the  Ckiolakd 
demurrer  only  admits  the  matters  of  fact  pleaded.  If  they 
were  in  fact  jointly  interested,  still,  as  it  is  not  alleged  that 
this  fact  was  known  to  the  defendants,  it  would  not  pre- 
vent the  three  cases  from  being  perfectly  distinct  as  regards 
the  defence  to  them.  From  the  allegation,  that  one  of  the 
plaintiffs  paid  all  the  deposits,  it  only  follows  that  the  others 
are  not  interested  or  are  differently  interested.  The  case 
falls  within  the  principle  of  Janes  v.  Crarcia  del  Bio  (a). 

But  the  bill  cannot  be  sustained  on  the  substance  of  the 
case.  A  distinct  case  of  fraud  must  be  alleged  against  the 
defendants  personally,  to  entitle  the  plaintiffs  to  relief  on 
the  ground  of  fraud,  and  no  such  case  is  made  by  the  bill. 
The  plaintiffs'  remedy,  if  any,  is  at.law,  this  case  being  in 
substance  an  action  for  money  had  and  received.  [The 
Vice-chancellor  referred  to  Colt  v.  Wollaston  (J).]  In  that 
case  the  evidence  shewed  a  case  of  clear  fraud,  and  the 
judgment  of  the  Court  proceeds  upon  that  ground.  Here 
no  facts  are  alleged  amounting  to  a  fraud,  and  a  mere  charge 
that  conduct  is  fraudulent,  which,  upon  the  facts  stated, 
does  not  appear  so,  will  not  protect  a  bill  from  demurrer. 
Moreover,  the  bill  seeks  accounts  of  the  application  of  the 
money  subscribed,  and  charges  that  the  funds  have  been 
misapplied;  all  of  which  are  immaterial  if  the  plaintiffs 
repudiate  the  contract  on  the  ground  of  fraud. 

Mr.  Russell  and  Mr.  JS.  W.  E.  Forster  appeared  for  the 
plaintiffs,  but  were  not  called  upon. 

The  Vice-Chancellor  : — 

It  may  be  that  the  bill  contains  allegations  and  charges 

(a)  Turn.  297.  don  v.  Connelly  10  Sim.  74  ;  Har- 

\b)  2  P.  Wms.  164  ;  and  see      v^  v.  CoUeU^  15  Sim.  a32. 
Oreen  v.  Barrett,  1  Sim.  45 ;  Sed- 
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1847.  which  are,  in  some  respects,  not  dear ;  which  are,  in  some 
Cridland  respects,  not  distinct;  and  which  are,  in  some  respects,  appa- 
Di  Maulit.  r^^tly  contradictory.  The  question,  however,  is,  whether, 
taking  the  whole  together,  and  not  treating  the  separate 
parts  of  the  pleading  with  too  much  rigour,  there  is  not  to 
be  collected  a  substantial  allegation  that  money  was  obtained 
from  the  plaintiffs  by  misrepresentation  and  fraud.  If  it  be 
assumed,  as  I  am  bound  to  assume,  that  the  statements  of 
the  bill  arc  true,  they  would,  I  think,  entitle  the  plaintiffii 
to  a  decree.  Nor  does  the  objection  as  to  misjoinder  uppeu 
to  me  tenable.  Upon  the  whole,  there  appears  sufficient 
to  sustain  the  bill ;  and  I,  therefore,  overrule  the  demurrer, 
but  without  costs,  and  without  prejudice  to  any  question  in 
the  cause. 


An  appeal  from  this  decision  was  heard  before  the  Lord 
Chancellor,  March  11,  1848,  when  the  Yice-ChanoelWs 
judgment  was  affirmed. 

The  Lord  Chancellor,  after  referring  to  the  all^ations 
in  the  bill,  that  the  plaintiffs  agreed  among  themselves  to 
apply  for  allotments  of  shares,  and  that  they  would  take  the 
shares  jointly,  and  that  the  party  in  whose  name  they  might 
be  taken  should  be  considered  as  holding  the  shares  for  the 
whole,  said,  that  upon  those  allegations  repeated  two  or  three 
times  in  the  course  of  the  bill,  the  plaintiffs  were  all  inter- 
ested in  every  share,  and  tliat  was  the  mode  in  which  their 
joint  interest  was  created.  How  could  it  be  eaid  to  be  an  im- 
proper joinder  if  every  party  was  interested  in  every  share, 
and  had  a  valuable  interest  in  every  share,  according  to  the 
allegation  ?  The  names  as  they  stood  merely  shewed  who  were 
the  trustees  for  the  plaintiffs.  It  was  quite  a  different  thing 
from  what  it  would  be  (and  even  then  his  Lordship  did  not  see 
that  the  objection  would  hold)  if  the  parties  upon  an  allega- 
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tion  in  the  bill  appeared  to  be  shareholders,  not  suing  on 
behalf  of  themselves  and  other  persons.  Afler  referring  to 
the  principal  allegations  in  the  bill^  his  Lordship  said  that 
this  was  a  case  in  which  the  plaintiffs  stated  the  prospectus 
holding  out  certain  advantages  to  the  public,  the  principal 
facts  being,  that  the  capital  of  the  company  was  to  be 
£500,000,  that  there  were  to  be  25,000  shares,  and  that  the 
proprietors  of  the  land  through  which  it  would  pass  were 
desirous  that  the  railway  should  be  carried  into  effect.  It 
was  upon  the  fiuth  of  those  representations  that  they  took 
their  shares.  Instead  of  the  25,000  shares  having  been 
allotted,  only  1 6,000  were  taken ;  instead  of  £500,000,  being 
the  capital  proposed  to  be  raised,  it  was  considerably  di- 
minished ;  and  instead  of  the  landowners  being  willing  to 
concur  in  the  railway  passing  over  their  land,  the  proprie- 
tors of  nearly  one-half  of  the  lands  required  to  be  taken 
opposed  it,  and  caused  the  bill  to  be  rejected ;  and  owing  to 
all  these  representations,  they  stated  on  the  face  of  the  bill, 
they  had  parted  with  their  money,  which  they  now  sought 
to  recover  back.  If  those  facts  were  proved,  a  case  would 
be  made  which  would  entitle  the  parties  to  equitable  relief^ 
and  therefore  the  demurrer  could  not  be  supported. 


1848. 

Cridland 

Db  Maulst. 
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July  l^th,  Abbay  v.  Howe. 

Bequest  of  re-  RlCHAED  ATKINSON,  bj  his  will,  beqoeathed  his 
tiw  ^'n  t™t  for  residuary  estate  to  trustees,  upon  "  trust  to  pay  the  interest, 
two  tenants  for   dividends,  and  proceeds,  to  arise  from  one  moiety  or  half  part 

life,  and  at  the  .... 

death  of  each  in  of  all  the  Said  principal  monies,  when  and  as  the  same  shall 
moietyl'to* the'  become  due  and  be  received,  to  my  said  daughter  Sarah 
chUdrenofthe    Wiscman,  for  and  durinir  the  term  of  her  natural  life;  and, 

two  who  should  ^  o  j       -7 

be  living  at  the  from  and  aflcr  her  decease,  upon  trust  to  pay  one  equal 
ceased  tenant  moiety  or  half  part  of  all  the  said  principal  monies  onto 
[w'u^of  such  of  ^^  equally  amongst  all  and  every  the  children  of  my  said 
the  children  as    daughters,  Sarah  Wiseman  and  Susannah  Kettlewell,  which 

should  then  he"  .  iii/.  •iii  r% 

ds^d  :^Heid  shall  be  uviug  at  the  death  of  my  said  daughter  Sarah 
per  capital       Wiscman,  and  the  lawful  issue  of  such  of  them  as  shall  be 

then  dead,  share  and  share  alike :  and  upon  further  trust, 
that  they,  my  said  trustees,  do  and  shall  pay  the  interest, 
dividends,  and  proceeds,  to  arise  from  the  remaining  moiety 
or  half  part  of  the  said  principal  monies,  when  and  as  the 
same  shall  become  due  and  be  received,  unto  my  said 
daughter  Susannah  Kettlewell,  for  and  during  the  term  of 
her  natural  life ;  and,  from  and  afler  her  decease,  upon  trust 
to  pay  the  said  remaining  moiety  or  half  part  of  the  princi- 
pal monies  unto  and  equally  amongst  all  and  every  the  said 
children  of  my  said  daughters,  Susannah  Kettlewell  and 
Sarah  Wiscman,  which  shall  be  living  at  the  death  of  my 
said  daughter  Susannah  Kettlewell,  and  the  lawful  issue  of 
such  of  them  as  shall  be  then  dead,  share  and  share  alike. 
And  it  is  my  will  and  mind,  that  in  case  any  of  the  chil- 
dren of  my  said  daughters,  or  cither  of  them,  or  their  issue, 
shall  be  under  the  age  of  twenty-one  years  at  the  death  of  my 
said  daughters,  or  either  of  them,  then  and  in  every  such  case 
I  do  hereby  empower  my  said  trustees,  or  the  survivor  of 
them,  his  executors  or  administrators,  to  lay  out  and  apply 
the  interest  of  the  share  or  shares  of  such  child  or  children. 
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his>  her,  or  their  issue,  in  the  maintenance  and  education  of        1847. 
such  child  or  children,  or  other  issue,  during  their  respective 
minorities." 

Susannah  Kettlewell  survived  Sarah  Wiseman,  and  died 
in  March,  1844. 

Susannah  Kettlewell  had  eight  children,  of  whom  six 
were  living  at  her  death.  Of  the  other  two,  one  died  with- 
out having  had  a  child,  and  the  other  died  leaving  one 
child,  who  died  in  1843,  having  had  five  children. 

Sarah  Wiseman  had  eleven  children,  of  whom  nine  sur- 
vived Susannah  Kettlewell;  of  the  others,  one  died,  and 
the  other  left  two  children. 

The  question  was,  whether  the  children  of  the  tenants 
for  life,  and  the  issue  of  the  deceased  children,  took  per 
stirpes  or  per  capita, 

Mr.  Swanston,  Mr.  StintoUy  Mr.  Bichner^  Mr.  Greene, 
and  Mr.  Kennion  appeared  for  the  different  parties. 

The  following  cases  were  cited : — Armstrong  v.  Stock- 
ham  (a).  Price  v.  Lockley  (b),  Butler  v.  Stratton  (c).  Booth  v. 
Vicars  {d),  Flinn  v.  Jenkins  {e),  Shater  v.  Graves  {/). 

The  Vice-Chancellor  : — 

I  assume  all  the  cases  cited  to  have  been  rightly  decided. 
What  I  should  have  done  if  the  gift  had  been  to  all  the 
children  of  Susannah  Kettlewell  and  Sarah  Wiseman,  or 
the  lawful  issue  of  such  of  them  as  should  be  then  dead,  I 
do  not  say.  K  the  will  had  been  so  framed,  I  should  very 
possibly  have  adopted  the  construction  for  which  Mr. 
Swanston  has  contended.  But  the  gift  is  to  and  equally 
amongst  all  and  every  the  children  which  shall  be  living  at 


(o)  7  Jur.  230 ;  and  see  BreH  Tomlin  v.  Hatfield^  12  Sim.  167. 

V.  nortofiy  4  Beav.  239.  {d)  1  Coll.  6. 

(6)  6  Beav.  180.  \e)  Ibid.  366. 

(c)  3  Bro.  C.  C.  367;  and  see  (/)  H  Jur.  485. 
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the  death  mentioned,  and  the  lawful  issue  of  such  of  them 
as  shall  be  then  dead,  share  and  share  alike.  I  think  that 
this  must  be  taken  to  mean  a  division  per  capita,  and  not  to 
warrant  any  other  interpretation.  With  regard  to  the  main- 
tenance clause,  it  is  rather  in  favour  of  Mr.  Sunmston^M  oon* 
struction  than  adverse  to  it,  but  is  not  sufficient  to  support 
that  construction.     The  distribution  must  he  per  capita. 


July  \4dh  <V 

An  attorney 
held  bound  to 
diflcoTer  when 
and  to  whom 
he  parted  with 
docnmenti  of 
tideofhia 
client,  and  in 
whoeepossea- 
tion  the  same 
were. 


Banner  v.  Jackson. 

X  HIS  case  came  on  upon  exceptions  to  the  Master's 
report^  allowing  exceptions  to  the  answer  of  one  of  the 
defendants,  named  George  Harris  Gardner,  who  was  the 
attorney  of  another  defendant,  named  John  Jackson. 

The  plaintiffs  sought  by  their  bill  the  delivery  up  by  the 
defendants  of  the  documents  of  title  of  certun  customary 
lands  (held  of  the  manor  of  Ambleside)  which  had  been 
devised  to  the  plaintiffs,  but  which  the  defendant  Jackson 
claimed,  adversely  to  them  and  to  their  testator.  Judgment 
had  been  given  in  favour  of  the  plaintiffs'  testator,  in  an 
action  of  ejectment  against  the  defendant  Jackson. 

The  bill  inquired  whether  the  defendants,  or  either,  and 
which  of  them,  had  not  lately,  or  ever,  and  when  last,  in 
their,  or  one,  and  which  of  their  possession,  custody,  or 
power,  any,  or  one,  and  which  of  the  title-deeds,  evidences, 
or  muniments  of  title  of  or  relating  to  the  customary  pre- 
mises, or  any  and  what  part  or  parts  thereof;  and  whether 
they,  or  either  and  which  of  them,  had  not  ever,  and  when, 
seen,  and  in  whose  possession,  custody,  or  power,  and  on 
what  occasion  or  occasions,  and  under  what  circumstances 
and  where,  any,  or  one,  and  which  of  such  title-deeds,  evi- 
dences, and  muniments  of  title  ;  and  whether  the  defendants, 
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or  either  and  which  of  them,  had  not  any  and  what  reason  1847. 
to  know,  believe,  or  suspect  where,  or  in  whose  possession.  Banner 
custody,  or  power,  the  same,  or  any,  or  one,  and  which  of  j^omon. 
the  title-deeds,  evidences,  and  muniments  of  title  then 
were  or  was;  and  prayed  that  the  defendants  might  set 
forth  a  full  and  true  list  or  schedule  of  all  such  title-deeds, 
evidences,  and  muniments  of  title  as  were  not  then,  but 
formerly,  or  ever  were  in  their  or  either,  and  which  of  their 
possession,  custody,  or  power,  and  when  the  same,  and  each 
and  every  of  them,  were  last  in  their  or  either,  and  which 
of  their  possession,  custody,  or  power ;  and  why,  and  to 
whom,  and  on  what  occasion,  and  for  what  purpose,  the 
defendants,  or  either  and  which  of  them,  parted  with  the 
same,  or  any,  or  one,  and  which  of  them,  and  where  the 
same,  and  each  and  every  of  them,  then  were,  or  were  for 
any  and  what  reason  believed  or  suspected  by  the  defend- 
ants, or  either  and  which  of  them,  to  be,  and  what  had 
become  thereof,  or  was  for  any  and  what  reason  believed 
or  suspected  to  be  by  the  defendants,  or  either  and  which 
of  them,  to  have  become  thereof;  and  what  were  their  con- 
tents. 

The  answer  of  the  defendant  Grardner  to  these  interro- 
gatories was,  that,  as  to  certain  of  the  documents  mentioned 
in  the  bill,  and  which  the  answer  specified,  the  defendant 
sent  and  delivered  them  up  to  an  agent  of  the  plaintifi^s, 
therein  mentioned;  but  the  defendant  said,  that  he  had 
lately  in  his  custody  and  possession,  as  the  attorney- at-law 
and  solicitor  of  the  defendant  Jackson,  divers  title-deeds, 
evidences,  and  muniments  of  title  of  or  relating  to  the  cus- 
tomary premises  mentioned  in  the  bill ;  and  that  he,  by  the 
authority  of  Jackson,  on  the  8th  day  of  August^  1846, 
parted  with  the  possession  of  all  the  deeds,  evidences,  and 
muniments  so  deposited  with  him,  except  those  therein- 
before mentioned  to  have  been  delivered  to  ihe  defendant's 
agent ;  and  that  none  of  the  deeds,  evidences,  and  muni- 
ments of  title  relating  to  the  sud  customary  premises  were. 
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1847.        or  was  then,  or  since  the  respeotiye  times  when  the  defend- 
Banner       ant  parted  with  the  possession  thereof  as  aforesud,  or  either 
Jackson.      ^^  them,  been  in  the  possession,  custody,  or  power  of  the 
defendant;  nor  had  the  defendant  seen  the  same,  or  any 
of  them ;  and  that  the  defendant  parted  with  the  posseesioiK 
of  all  the  deeds,  evidences,  and  muniments  of  or  relaliiig 
to  the  customary  hereditaments  as  were  deliyered  to  him 
by  John  Jackson  as  aforesaid,  save  the  four  several  deeds 
and  writings  thereinbefore  stated  to  have  been  given  up  hj 
the  defendant  to  the  plaintiffs  as  aforesaid,  on  or  about  the 
8  th  day  of  August,  1846,  and  prior  to  the  trial  of  the 
action  at  law  thereinbefore  in  that  behalf  mentioned,  and 
under  the  authority  of  John  Jackson,  and  had  not  since 
had,  nor  then  had,  the  same  or  any  of  them  in  his  posses- 
sion, custody,  or  power ;  and  he  insisted,  that,  having  re- 
ceived the  same  as  the  solicitor  of  John  Jackson,  and 
having  parted  with  tlie  same  under  the  authority  of  John 
Jackson,  in  that  behalf  as  aforesaid,  he  was  not  bound  to 
set  forth  whether  he  had  or  had  not  any  reason  to  know  or 
believe,  or  suspect  where,  or  in  whose  possession,  custody, 
or  power,  the  same,  or  any,  or  one,  or  which  of  the  same 
title-deeds,  evidences,  and  muniments  of  title  then  were  or 
was ;  nor  to  set  forth  a  full  and  true  or  any  list  or  schedule 
of  all  such  title-deeds,  evidences,  and  muniments  of  title 
as  were  not  then,  but  formerly,  or  ever  were,  in  his  posses- 
sion, custody,  or  power,  or,  save  aforesaid,  when  the  same, 
and  each  and  every  of  them,  were  last  in  his  possession ;  or 
why,  or  to  whom,  or  on  what  occasion,  he  parted  with  the 
same  or  any  of  them ;  or  where  the  same,  and  each  and 
every  of  them,  then  were,  or  were  for  any  and  what  reason 
believed  or  suspected  to  be,  or  what  had  become  thereof 
or  what  was  for  any  and  what  reason  believed  or  sus- 
pected by  the  defendant  to  have  become  thereof;  or  what 
were  their  contents.     And  the  defendant  said  that  he  had 
not  then,  nor  had  he  ever,  in  his  possession,  custody,  or 
power,  any  other  title-deeds,  evidences  or  evidence,  muni- 
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ments  of  title  or  muniment  of  title,  of  or  belonging  to  the  18^7. 
customary  premises ;  and  the  defendant  said,  that  he  acted  Banner 
in  the  several  matters  in  the  bill  thereinbefore  in  that  Jacmon. 
behalf  mentioned  as  the  attorney  and  solicitor  of  John 
Jackson,  and  that  he  had  no  knowledge  of  the  same,  or 
any  of  them,  other  than  such  as  was  acquired  by  him  of 
the  same  as  the  attorney  and  solicitor  of  John  Jackson ; 
and  the  defendant  claimed  the  benefit  of  such  objection,  as 
if  he  had  taken  advantage  of  the  same  by  way  of  plea  or 
demurrer  to  the  discovery  and  relief  sought  and  prayed 
against  him  by  the  plaintiffs  in  the  bill ;  and  the  defendant 
said,  that  John  Jackson  was  a  defendant  to  the  bill,  and 
was  resident,  as  the  defendant  believed,  within  the  juris- 
diction of  the  Court,  and  that  such  residence  of  John 
Jackson  was  well  known  to  the  plaintiffs  and  their  solicitor, 
or  some  of  them ;  and  that  John  Jackson  had  not,  as  yet, 
been  served  with  any  process  in  the  suit. 

Mr.  Thomas  Parkery  sen.,  in  support  of  the  exceptions 
to  the  report,  contended,  that  the  matters  inquired  aft^r 
by  the  interrogatory,  and  as  to  which  it  was  not  answered, 
were  privileged  transactions  between  the  defendant  and  his 
client. 

Mr.  Eddisy  for  the  plaintiffs,  contended,  that,  at  all 
events,  the  defendant  was  bound  to  set  forth  when  and 
to  whom  he  had  parted  with  the  documents.  That  was 
not  a  transaction  between  him  and  his  client,  nor  had  ever 
been  held  to  fall  within  the  protection  extended  to  profes- 
sional communications.  In  Stanhope  v.  Knott  {a)y  it  was 
held,  that  it  was  not  sufficient  for  a  defendant  to  plead  that 
he  knew  nothing  of  the  documents  of  which  a  discovery 
was  sought,  except  as  counsel,  without  divesting  himself  of 


(a)  2  Swanst.  221,  note. 
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1847.        them,  and  disclosing  to  whom  he  had  delivered  them. — [He 
Banner       al^o  cited  Kington  v.  Gale  (a).] 

r. 
Jackson. 

The  Vice-Chancellor  : — 

In  Jones  y.  Pugh  {b)y  Lord  Lyndhurst  held,  that  an 
attorney  who  was  a  defendant  could  not  be  compelled  to 
disclose  the  names  of  his  clients,  as  a  trustee  for  whom  he 
had  taken  a  mortgage.  One  of  the  questions  in  the  pre- 
sent case  is,  whether,  if  a  client  tells  his  attorney  to  send 
his  title-deeds  to  a  third  person,  the  attorney  must  disclose 
to  whom  he  delivered  them.  The  very  object  of  the  client 
may  be  to  keep  that  fact  from  the  knowledge  of  his  adver- 
sary. 

Mr.  Eddis, — Another  circumstance  to  be  adverted  to  is, 
that  the  plaintiffs  have  established  their  title  to  the  land 
at  law,  and,  therefore,  the  defendant  held  the  documents 
as  their  trustee.  In  the  cases  cited  the  client  had  a  legal 
title. 

The  Vice-Chancellor  said  he  would  look  into  the 
pleadings,  and  give  his  decision  in  a  few  days. 

Jtafy20ih.  On  this  day,  his  Honor  said,  that  the  substantial 
question  was,  whether,  as  relief  was  sought  against  the 
defendant  Gardner  as  well  as  against  the  defendant  Jack- 
son, personally  and  directly,  the  former  could  decline  to 
answer,  on  the  ground  of  professional  confidence.  Look- 
ing at  the  whole  of  the  record,  it  appeared  to  his  Honor  a 
point  of  much  nicety  and  difficulty.  His  inclination  was 
against  the  plaintiff,  from  the  view  he  had  always  taken  of 
the  importance  of  limiting,  as  far  as  possible,  the  power  of 
compelling  a  solicitor  to  disclose  facts  which  become  known 

(a)  Rep.  temp.  Finch,  2^9 ;  and  see  Hare  on  Discovery,  172. 

(6)  1  Phil.  103. 


V. 

Jackson. 
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to  him  in  that  character.  But  the  cases  of  Stanhope  v.  Knotty  1847. 
and  Kington  v.  Gale,  seemed  to  govern  the  present ;  and,  on  Banvkr 
those  authorities  alone,  his  Honor  thought  the  defendant 
must  answer  to  whom,  and  on  what  occasion,  and  for  what 
purpose,  he  parted  with  the  documents,  and  where  the  same 
were.  The  exceptions  to  the  Master's  report  must  be 
OYcrruled ;  but,  as  they  were  f(urly  taken,  the  deposit  must 
be  returned.  The  plaintiffs'  costs  to  be  costs  in  the  cause, 
and  the  defendant  to  have  six  weeks  to  answer. 

The  defendant  Gardner  afterwards  put  in  a  further 
answer,  stating,  that  on  August  8,  1846,  he  had,  with  the 
authority  of  the  defendant  Jackson,  and  as  his  solicitor, 
deposited  the  title-deeds  of  the  property  with  Messrs. 
Wakefield,  Crewdson,  &  Co.,  bankers,  at  Kendal,  to  secure 
the  repayment  of  any  overdrawing  of  his  account.  The 
plaintiffs  applied  to  the  bankers,  and  obtained  the  deeds ; 
and  the  suit  was  then,  by  consent,  dismissed,  without  costs, 
except  those  of  the  motion  to  dismiss,  which  were  paid  by 
the  plaintiff! 


VOL.  I.  II  D.  G.  s. 
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1847. 

July  16M  4f  Gordon  t?.  Atkinson. 

19M.  ,^ 

A  testator  1 HOMAS  WRIGHT,  by  hifl  wiU,  dated  the  8th  of 

hoidl^tltS"  November,  1836,  devised  his  freehold  and  oopjrhold  estates 

wii  VitTl!?  *^  ^^  ^^^^'  ^^xy  Harwood  Wright,  and  three  other  tras- 

daration  that  tees,  their  heirs,  sequels  in  rights  and  assigns,  upon  tnut, 

ariae  from  such  if  fti^d  when  they,  or  the  survivors  or  survivor  of  them,  or 

dwrn^pit^of  *'^^  heirs,  sequels  in  right,  and  assigns  of  such  surnvor, 

his  personal  should  deem  it  advisable  to  do  so,  to  sell  the  same,  or  any 

estate,  and  that  i  /.  i       /k  •    .  i  \ 

the  income  part  or  parts  thereof;  and,  after  giving  usual  powers^  the 

•de,*8houid  be  testator  proceeded  thus : — **  And  my  will  further  is^  tint 

considered  as  ^^  monies  which  shall  arise  from  such  sale  or  sales  shall 

part  of  the  m- 

comeofhis  bc  deemed  to  be  part  of  my  personal  estate;  and  that  the 

and  be  subject'  clcar  yearly  rents  and  profits  of  the  said  messuage,  landii^ 

tion  of  hiTper-  tc^^cmcnts,  and  hereditaments  hereby  made  saleable,  until 

TOnai  estate  tlic  sanic  respectively  shall  be  sold,  shall  also  be  considered 

made.  The  tes-  as  part  of  the  income  of  my  said  personal  estate ;  and  that 

his  persond  such  purchasc-monies,  and  rents,  and  profits,  shall  be  sob- 

frusUor^our  J^^*  *"^^  liable  to  the  disposition  hereinafter  made  concem* 

persons,  as  incr  my  personal  estate,  and  the  annual  income  thereof^  and 

tenants  m  com-      ,  ,        ,     ,  ,,     .  ,  ,    , 

mon.    By  a  Charged  and  chargeable  in  such  and  the  same  manner  as  my 

codicil,  the  tes-        •  j  i       ^  x     « 

tator  revoked  ^^^^  personal  cstate. 

^fttTifneVf  "^'^^   testator  bequeathed  all  his  personal  estate  (ex- 

the  four,  who  ccpt   such   parts   as  he    had   specifically  bequeathed,  or 

testator's  heir,  should  Specifically  bequeath)  to  the  same  trustees,  upcm 

toma^*heir*l— "  ^^®*  *^  couvcrt  the  samc  into  money,  and  to  stand  pos- 

Heid,  that  the  scssed  of  such  moncv,  as  should  come  to  their  hands  by 

heir  was  enti-         ^  ''  ^         ^  •' 

tied  to  so  much  virtue   of  thc   trusts   of  that  his  will,  upon  trust,   after 

residue  M  con-  payment  of  the   testator^s  funeral  and  testamentary  ex- 

wtatc*^^'^  penses,    and   debts   and  legacies,   to  invest   the    same  in 

Bequest  of  their,  or  his,  or  her  own  names  or  name,  at  interest,  upon 

personal  estate,  ^  i  •  t  i  ,      «    i 

upon  trust  to  (jrovcrnmcnt  or  real  security ;  and  to  be  possessed  of  the 

to  fwir  pereonst  same,  ui)on  trust  to  pay  the  interest,  dividends,  and  annual 

'*and  to  each 

of  their  respective  heirs,  executors,  administrators,  and  assigns :" — HM  to  create  a  tenancy 

in  common. 


V. 

Atkinson. 
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proceeds  unto  his  sud  wife,  until  she  should  marry  again^  1847. 
and  then^  upon  trust,  to  pay  his  said  wife  an  annuity  of  Gordon 
£200 ;  and,  after  the  death  or  second  marriage  of  his  wife, 
upon  trust  for  his  children.  And,  in  case  the  testator 
should  have  no  child,  or  of  the  death  of  all  of  them  without 
attaining  a  vested  interest,  the  testator  declared  that  the 
said  trustees  should  stand  possessed  of  the  same  trust-funds, 
upon  trusts  thus  expressed :  "  Upon  trust,  to  pay,  assign, 
and  transfer  the  same  trust-monies,  stocks,  funds,  and 
securities  unto  my  nephew,  Stephen  Kelso,  my  son,  John 
Robert  Kelso,  my  nephew,  William  Clarke  Wright,  and  to 
my  nephew,  Thomas  Wright  Mathews,  and  to  each  of 
their  respective  heirs,  executors,  administrators,  and  assigns." 
The  testator  appointed  his  said  wife,  and  the  other  three 
trustees,  executors  of  his  will. 

Stephen  Kelso,  one  of  the  residuary  legatees  in  the  will 
named,  died  on  the  1 9th  of  March,  1839. 

The  testator,  by  a  codicil  to  his  will,  dated  the  23rd  of 
October,  1839,  after  giving  certain  pecuniary  legacies  and 
annuities,  declared,  that,  in  consequence  of  the  death  of  his 
nephew,  Stephen  Kelso,  he  thereby  revoked  all  former 
grants  and  legacies  or  otherwise,  made  to  Stephen  Kelso, 
in  the  will,  as  one  of  the  testator's  residuary  legatees,  and 
as  one  of  the  executors  named  therein,  and  nominated,  and 
appointed  in  his  place,  the  testator's  nephew,  Thomas 
Wright  Mathews,  to  be  an  executor  of  the  will,  jointly 
with  the  executors  named  therein ;  and  he  also  declared, 
that,  in  consequence  of  an  annuity  granted  to  Charlotte, 
the  wife  of  William  Clarke  Wright,  and  also  of  a  legacy  to 
his  children,  he,  the  said  testator,  thereby  revoked  all  lega- 
cies and  other  grants,  made  to  him,  the  testator's  said 
nephew,  as  residuary  legatee  or  otherwise,  in  his  said  will ; 
and  the  testator  thereby  nominated  Shallett  John  Dale  an 
executor  and  trustee  to  his  said  will,  jointly  with  all  his 
other  executors,  in  the  will  named. 

The  testator  died  on  the  18th  of  March,  1840,  leaving 

II  2 
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1847.        William  Clarke  Wright  his  heir-at-law,  and  also  customarj 
GoEooN       heir,  him  surviving, 

Atkinson  John  Robert  Kelflo  and  Thomas  Wright  Mathews  sur- 

vived the  testator. 

The  will  and  codicil  were,  shortly  after  the  testatoi^i 
death,  proved  by  his  widow,  and  Thomas  Atkinson, 
Henry  Dale,  Thomas  Wright  Mathews,  and  Shallett  Jolm 
Dale. 

No  part  of  the  testator's  freehold  or  copyhold  estatei 
were  sold  or  converted  into  money. 

The  bill  in  this  cause  was  filed  by  the  testator's  widow 
(who  had  married  again,  and  had  retired  from  being  a 
trustee  of  the  will),  by  her  next  friend,  against  the  trusteei 
of  the  testator^s  will,  the  testator's  heir-at-law  and  his  next 
of  kin,  and  claimants  under  them,  and  the  widow's  second 
husband,  and  the  trustees  of  their  marriage  settlement; 
and,  also,  against  John  Robert  Kelso  and  Thomas  Wright 
Mathews.  It  sought  the  usual  accounts,  and  a  dedaralioa 
of  the  rights  of  the  parties. 

The  case  now  came  on  upon  further  directions. 

Mr.  Russelly  Mr.  Bacons  and  Mr.  HeaOrfUldy  for  the 
plaintiff: — 

The  case  is  decided  by  the  authority  of  PhiUipt  y.  Pki^ 
lips  (a),  which  has  never  been  overruled ;  and  where  Sir  /. 
Leach  decided,  that  the  same  expression  as  is  used  in  this 
will  was  sufficient  to  produce  a  conversion  out  and  out. 

But  in  this  case,  the  argument  is  stronger  as  against  the 
heir-at-law  than  it  was  in  Phillips  v.  Phillips ;  for,  by  his 
codicil,  the  testator  expressly  takes  away  the  share  of  his 
property  given  to  Mr.  William  Clarke  Wright,  his  heir- 
at-law,  by  his  will.  It  is  an  inconsistency  that  he  should 
do  so,  if  the  same  property  is  to  revert,  upon  such  revoosr 
tion,  to  the  same  person  in  his  character  of  heir-at-law. 

(a)  ]  My.  &  K.  650. 
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Now>  the  Court  will  presume  that  the  testator  knew  who        1847. 
was  his  heir-at-law,  and  the  conclusion  follows,  that  the       Gordon 
testator  intended  an  entire  conversion  of  his  property,  and      .     ^' 

,  Atkinson. 

that  it  should  go  as  personalty  to  the  testator's  next  of  kin. 
Also,  the  residuary  bequest  created  a  tenancy  in  common 
between  the  residuary  legatees.  The  gift  as  to  the  four 
persons  by  name,  ^'  and  to  their  respective  heirs,  executors, 
administrators,  and  assigns;"  from  which  the  intention  of 
the  testator  is  apparent  that  the  share  of  each  should  not 
survive,  but  should  go  to  his  own  representatives.  There 
is,  therefore,  an  intestacy  as  to  those  shares. 

Mr.  Wigram  and  Mr.  Robertson^  for  the  defendant,  Kelso, 
one  of  the  surviving  residuary  legatees : — 

These  defendants  concur  with  the  plaintiffs  in  insisting 
that  the  terms  of  the  devise  of  the  real  estate  amounted  to 
an  entire  conversion  of  the  testator's  real  estate  into  per- 
sonalty ;  but  he  claims  a  moiety  of  the  entire  residue,  for 
the  gift  to  the  four  was  in  joint-tenancy. 

They  cited  Cresswett  v.  Cheslyn  (a),  and  Harris  v.  Da- 
vis(b),  for  the  observations  of  the  Court  in  that  case,  and 
Shaw  V.  MacMahon  (c). 

If  the  gift  did  not  create  a  joint-tenancy  in  toto,  it  made 
the  four  joint-tenants  for  life,  with  several  interests  in  re- 
mainder to  their  respective  personal  representatives.  This, 
beyond  doubt,  would  have  been  the  construction  of  such  a 
limitation  as  the  present,  of  real  estate :  Barker  v.  Gyles{d); 
Humphrey  v.  Tayleur{e)\  Doe  d.  Littkwood  y.  Green  (f)i 
and  if  the  difference,  that  here  the  gift  is  of  personalty, 

(a)  2  Eden,  128.    The  same         (b)  1  Coll.  416. 
was  affirmed  in  Dom.  Proc. ;  see         (<?)  2  Con.  &  Law.  528. 
3  Bro.  P.  C,  Toml.  ed.,  246 ;  but         (d)  2  P.  Wms.  280. 
Serjt.  Hill  questioned  the  cor-         («)  Amb.  136. 
rectness  of  the  decision:  see  Lord         (/)  4  M.  &  W.  229.    See  also 

HenU^s  note.  Litt.  Ten.  s.  296. 
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1847.        creates  no  distmction,  which  it  does  not.  Doe  d.  LiUkwooi 
"^^JlJ^      V.  Green  goveras  this  case. 

Atkinson.  Though  this  will  was  executed  anterior  to  the  Will  Act(a)| 
the  codicil  was  executed  after  the  commencement  of  the 
operation  of  that  act;  and  sect  34  brings  the  will  intlmi 
its  provisions ;  now,  according  to  sect.  24,  the  will  must  be 
construed  as  speaking  at  the  death  of  the  testator;  and  most, 
by  sect.  25,  operate  so  as  to  pass  such  parts  of  the  reeidue 
as  otherwise  would  have  lapsed. 

Mr.  James  Parker^  Mr.  Walpole,  and  Mr.  MaKns,  for  the 
defcndant,W.  C.Wright,  the  heir-at-law,  were  not  called  on. 

Mr.  K.  S.  Parkevy  Mr.  TV,  UUlop  Clarke,  and  Mr.  J.  A 
Cookcy  appeared  for  the  other  parties. 

The  ViCE-CnANCELLOR  thought  it  unnecessary  to  refer 
to  the  provisions  of  the  Wills  Act  in  the  consideration  of 
the  case.  His  Honor  said  that  the  argument,  that  the  re- 
siduary bequest  created  a  joint-tenancy,  was  ingenious; 
but  he  considered  that  the  gift,  by  the  will,  of  the  residoe, 
was  to  the  four  as  tenants  in  common ;  and  that,  first,  by 
the  death  of  one  residuary  legatee,  and  next  by  the  codidl 
which  took  from  another  residuary  legatee,  a  living  person, 
his  share,  without  giving  it  to  any  one  else,  there  had 
arisen  an  intestacy  as  to  two-fourth  parts. 

As  to  the  question,  whether  the  heir  was  entitled  to 
so  much  of  the  residue  as  consisted  of  real  estate,  his  Ho- 
nor said  he  had  referred  to  Lad^  BristoFs  case  {b),  which, 
as  it  stood  in  Vernon,  would  be  weighty,  if  not  conclu- 
sive. But  Mr.  Cox,  in  a  note  to  Rogers  v.  Rogers  {c\ 
had  questioned  the  accuracy  of  the  report  of  that  case. 
His  Honor  said  he  had  referred  to  the  Re^strar's  book, 
and  it  appeared  that  the  co-heirs  and  the  representatives 

(rt)  1  &  2  Vict.  c.  2G.  gerford,  2  Vem.  fi45. 

{b)  Countess  of  Bfistolv,  Hun-         (c)  2  P.  Wms.  104. 
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as  to  personalty  were  the  same  persons;  and,  therefore,         1847- 
whatever  the  decision  In  that  case  was,  it  was  unnecessary       Gordon 
there  to  determine  in  what  character  the  parties  took.     He      .     ^' 

.  ATKIN80N. 

had  also  referred  to  the  judgment  of  Lord  TTiurlow,  m 
Robinson  v.  Taylor  [a).  It  was  incumbent  on  the  next  of 
kin  to  shew  that  the  testator  intended  to  effect  the  conver- 
sion for  all  purposes.  Their  argument  was  plausible ;  but 
it  was  not  sufficiently  strong  to  establish  their  case  against 
the  heir. 

By  the  decree,  it  was  declared  that  the  testator 
died  intestate  as  to  the  two  shares  of  Stephen 
Kelso  and  W.  C.  Wright,  in  the  residue  of  his 
freehold,  copyhold,  and  personal  estates,  subject 
only  to  the  interest  of  the  plaintiff,  the  testator's 
widow,  therein ;  and  that,  as  to  so  much  thereof 
as  consisted  of  freehold  or  copyhold,  or  of  the 
produce  of  the  conversion  thereof,  the  same 
vested,  at  the  testator's  decease,  in  the  said 
W.  C.  Wright,  as  his  heir-at-law,  and  custom- 
ary heir;  and  as  to  so  much  thereof  as  consisted 
of  personal  estate,  it  belonged  to  the  plaintiff, 
the  testator's  widow,  and  the  next  of  kin.  The 
costs  to  be  paid  rateably  out  of  the  real  and 
personal  assets. 

(a)  2  Bro.  C.  C.  589  ;  see  p.  5d4. 
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1847. 

Sturgeon  v.  Hooker. 

Jufy  10th.      ^ 

Where  a  caase  1  HE  pLuntifT  was  the  assignee  of  the  estate  of  an  inaol- 

ferred  from  one  vent  debtor,  named  James  Hooker,  who,  in  1834,  was  dis- 

Co*ui?to  Vn*!!'  charged,  under  the  provisions  of  the  acts  for  the  reEcf  rf 

other,  the  latter  insolvent  debtors,  and  who  afterwards  went  to  Hon£^  K011& 

willnotqaestion         ,    ,       .  .      ,  i.    i     ^  •  . 

the  correctness  and,  having  acquired  some  property,  died  there  in  1847  in- 
of  judiclaUof  tcstatc.  The  widow  of  the  insolvent  took  out  letters  of 
thoniy  by  the     administration  to  his  estate  in  this  country.     The  Recnstrar 

former  on  a  •'  .    ^^ 

previous  appii-  of  the  Supreme  Court  at  Hong  Kong  realised  assets  of  the 

B  t  wh     *t  ^^'^^^^^"^  ^  ^^  amount  of  £1300,  and  transmitted  that 

appears  that  a  amount  to  the  provisional  assignee  of  the  Insolvent  Debtors' 

obtaining  ex  Court,  who  paid  the  same  into  the  Bank  of  England  to  the 

funitton  from  credit  of  the  insolvent's  estate, 

one  branch  of  The  pLiintiff  bv  his  bill  (whicli  was  ffled  on  behalf  of 

the  Court,  had        ,  ^*  •'  ^^ 

withheld  in-  himsclf  and  of  the  other  creditors  of  the  deceased  insolvent 

which  might  against  the  administratrix  and  against  the  provisional  as- 

^It^bOT^chljf  s*g°®®  of  ^^®  Insolvent  Debtors'  Court)  sought  the  usual  ao- 

the  Court  to  counts  of  the  intestate's  debts  and  of  the  assets  in  the  hands 

make  a  different 

order, the  in.  of  the  defendant;  that  the  intestate's  assets  might  be  ap* 
tainedTmay  be'  P^^^^  ^^  payment  of  the  debts  contracted  subsequently  to 
disrolved  on  ^\^q  insolvency  and  his  funeral  and  testamentary  expenses^ 
another  branch  &c.,  and  then  in  payment  of  the  debts  due  to  the  plaintiff 
which  the  cause  and  the  Other  creditors  mentioned  in  the  insolvent's  sche- 
fe"^"^'"''""   ^^^^'     The  bill  further  prayed,  that  the  £1300  might  be 

properly  secured,  also  for  a  receiver,  and  for  an  injuncticm 
to  restrain  the  provisional  assignee  from  paying,  and  the 
administratrix  from  receiving,  the  £1300. 

On  the  13th  of  May,  1847,  the  plaintiff  obtained,  upon  an 
ex  parte  application  to  the  Vice-Chancellor  of  England,  an 
injunction  in  the  terms  of  the  prayer,  but  did  not  bring 
before  the  Court  the  fact  of  the  payment  of  the  £1300  into 
the  Bank  to  the  credit  of  the  insolvent's  estate. 

The  cause  was  shortly  afterwards  transferred,  and  be- 
came attached  to  this  branch  of  the  Court. 


n, 
HUOKKR. 
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A  motion  was  then  made,  upon  notice,  on  behalf  of  the         lb47. 
defendant  Hooker,  before  the  Lord  Chancellor,  to  dissolve     stoboeon 
the  injunction,  but  his  Lordship  declined  to  hear  the  mo- 
tion (a). 

Mr.  James  Parker  and  Mr.  Selwyn  now  moved  before 
his  Honor,  upon  notice,  on  behalf  of  the  defendant  Mrs. 
Hooker,  that  the  injunction  might  be  dissolved.  First,  be- 
cause the  facts,  as  they,  had  been  presented  to  the  Vice- 
Chancellor  of  England,  did  not  entitle  the  plaintiff  to  the 
injunction;  and,  secondly,  on  the  ground  of  the  payment  of 
the  £1300  to  the  proper  account  at  the  Bank  of  England 
not  having  been  brought  before  the  Court,  although  known 
to  the  plaintiff. 

Mr.  Russell  and  Mr.  Halletty  for  the  plaintiff,  submitted 
that  there  had  not  been  any  intentional  suppression  by  the 
plaintiff  of  any  material  fact. 

The  Vice-Chancellor: — 

I  am  of  opinion,  that  I  am  without  jurisdiction  as  to  the 
question,  whether,  upon  the  materials  that  were  before  the 
learned  judge,  who  made  the  order  and  granted  the  injunc- 
tion in  question,  it  was  a  right  or  correct  exercise  of  judi- 
cial authority  on  his  part  to  do  so;  and,  therefore,  upon 
that  question,  I  do  not  take  the  liberty  of  intimating  any 
opinion. 

But  I  conceive  it  to  be  in  the  present  case  shewn,  that 
the  plaintiff,  when  he  applied  for  the  injunction,  had  in  his 
power  material  information  relating  to  the  subject,  which  it 
was  his  duty  to  communicate  to  the  Court  on  that  occasion, 
and  which  information  he  did  on  that  occasion  not  commu- 
nicate by  affidavit  or  otherwise  to  the  Court  I  think,  so 
far  as  I  can  form  an  opinion  upon  the  subject,  that,  if  that  in- 

(a)  See  Sturgeon  v.  Hooker^  2  PhiJ.  289. 
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The  three  sundving  sons  of  the  first  testator^  and  the         1847. 
devisees  Id  trust  of  the  second^  were  the  plaiDtiiFs.  Langham 

By  the  Great  Northern  Railway  Act,  1846,  with  which  ^' 

18  incorporated  the  Lands  Clauses  Consolidation  Act,  1845,     Northern 
the  Great  Northern  Bailway  Company  were  empowered  to 
construct  their  railway  upon  a  portion  of  the  land  devised 
by  the  above-mentioned  will. 

On  the  30th  January,  1847,  the  Company's  solicitors 
addressed  to  the  plaintiffs,  James  George  Langham,  John 
Mackie  Langham,  Samuel  Frederick  Langham,  and  to  four 
otiieT  persons,  named  Thomas  Ingleby,  Bichard  Porter, 
James  Tyler,  William  Grover,  and  to  all  and  every  person 
and  persons  whom  it  might  concern,  a  notice  '^  that  the  line 
of  the  railway  would  pass  through  the  plaintiffs'  messuages, 
lands,  and  hereditaments  therein  referred  to,   as  distin- 
guished by  the  numbers  504,  586,  589,  515,  515  a.,  and 
589,  and  containing  altogether  4a.  Ir.  1p.,  and  that  it  was 
the  intention  of  the  Company  to  take  and  use  the  same 
messuages,  lands,  and  hereditaments,  and  that  it  was  the 
intention  of  the  Company  to  contract  for,  and  that  they  were 
then  willing  to  treat  and  agree  for  the  purchase  thereof,  and 
of  all  subsisting  leases,  terms,  estates,  and  interests  therein, 
and  required  the  delivery  to  the  Company,  or  their  agents, 
of  a  schedule  of  all  the  plaintiffs'  title-deeds  to  the  property, 
and  a  statement  in  whose  custody  the  same  were."   In  con- 
sequence of  this  notice  the  plaintiffs  employed  a  valuer,  who 
surveyed  the  lands  mentioned  in  the  notice,  and  valued  them 
at  7960/.  15«.,  and  conmiunicated  to  Mr.  George  Smith, 
the  Company's  surveyor,  the  result,  and  the  willingness  of 
the  three  first-mentioned  plaintiffs  to  sell  to  the  Company 
their  property  at  or  about  that  price. 

The  Company,  by  their  agent,  Mr.  Smith,  offered  the 
sum  of  £3300,  and  no  more,  for  the  entirety  of  the  mes- 
suages, lands,  and  hereditaments  of  the  plaintiffs,  and  re- 
fused to  pay  any  higher  price  for  such  property.  The 
secretary  of  the  Company  thereupon  signed  and  delivered 


488  CASES  IN  CHANCERY. 

1847.        to  the  plalntiffB^  on  the  12ih  Aprils  1847^  a  printed  notice, 

l^^l^j^^     dated  the  9th  day  of  April,  and  addressed  to  all  the  plain- 

^  tiffs,  two  of  them,  William  Mansfield  and  George  Wagstafl^ 

Northern    being  therein  described  as  devisees  in  trust  of  William 

AiLWAT   o.  Lajjgi^mjj^  jjr^Q  younger,  deceased. 

The  notice  stated  that  the  Company  required  to  purchase 
and  take,  for  the  purposes  of  their  railway,  the  property 
therein  described,  and  that  the  Company  were  then  will- 
ing to  treat  and  agree  for  the  purchase  thereof^  and  of 
all  subsisting  leases,  terms,  estates,  and  interests  therein, 
and  as  to  the  compensation  to  be  made  to  all  parties  for  the 
damage  that  might  be  sustained  by  them  by  reason  of  the 
execution  of  the  works  of  the  railway,  and  called  for  the 
particulars  of  plaintiflb'  estates  and  interests  in  the  property, 
and  the  amount  of  the  same,  which  the  plaintiffs  were  wilt 
ing  to  receiye  for  the  property,  and  a  schedule  of  plaintiffi' 
title-deeds,  and  a  statement  in  whose  custody  such  title- 
deeds  were,  following  the  same  or  nearly  the  same  terms  or 
expressions  as  had  been  used  in  the  notice  dated  the  30th 
day  of  January,  1847. 

The  notice  of  April,  1847,  was  the  first  that  had  been 
sent  to,  or  received  by,  or  on  the  part  of  plaintifis,  William 
Mansfield  and  George  Wagstaff,  or  either  of  them,  from  or 
on  the  part  of  the  Company,  of  their  intention  to  take  the 
lands. 

The  plaintiffs,  William  Mansfield  and  George  Wagstaff 
on  the  24th  April,  1847,  sent  to  the  Company's  solicitors 
an  answer,  of  which  the  material  part  was  as  follows : — 

"  We  beg  to  inform  you,  that,  as  devisees  in  trust  under 
the  will  of  the  late  William  Langham,  (the  son  of  the  late 
William  Lfangham,  the  original  owner  of  the  property,)  we 
claim  to  be  entitled  to  one  undivided  fourth  part,  share,  and 
interest  of  and  in  the  freehold  property  in  question ;  and 
Messrs.  Farebrother,  Clark,  &  Lye  having  reported  to  us 
that  the  value  of  the  entirety  of  the  property,  exclusive  of 
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fixtures  to  be  taken  at  a  valoation,  and  also  exclusive  of  1847. 

surveyors'  and  law  charges,  amounts  to  the  sum  of  £8693^  Lanoham 

we  are  willing  to  receive  the  sum  of  2173iL  5#.,  being  one-  ^' 

fidurth  part  of  the  sum  of  £8693,  in  satisfaction  and  com-  Northbek 
pensation  for  such  undivided  one-fourth  share  and  interest 
in  the  property." 

The  Company  having  refused  to  purchase  the  other 
three-fourth  parts  of  the  lands  at  the  price  demanded,  the 
other  three  plaintiffs  sent  to  the  Company's  solicitors  a  letter 
dated  30th  April,  1847,  stating,  that  with  respect  to  the 
notice  of  the  9th  April,  they  claimed  to  be,  and  were  the 
owners  of,  three  imdivided  fourth  parts  of  the  freehold  pro- 
perty in  question,  as  devisees  in  fee;  and  that,  as  they  were 
informed  that  the  plaintiffs,  Messrs.  Wagstaff  &  Mansfield, 
were  advised  that  their  one-fourth  part  was  worth  2173L  58,, 
the  plaintiff,  S.  F.  Langham,  in  the  name  of  Messrs.  Lang- 
ham,  claimed,  and  were  willing  to  receive,  6519iL  15s.  in 
satisfaction  and  compensation  for  their  three  undivided  fourth 
parts  of  the  property. 

The  Company  declined  to  purchase  the  property  in  ques- 
tion, or  either  of  the  undivided  parts  therein,  at  the  price  at 
which  the  same  was  valued. 

On  the  28th  May,  1847,  the  Company  delivered  to  plain- 
tiflfe  another  printed  notice,  which  was  headed — "  Notice  of 
Intention  to  summon  a  Jury" — and  was  signed  by  the  secre- 
tary to  the  Company.  It  was  dated  the  27th  of  May,  and 
was  addressed  to  all  the  plaintiffs,  and  purported  to  give 
them  notice  of  the  intention  of  the  Company,  at  the  expira- 
tion of  ten  days,  or  as  soon  after  as  might  be,  to  issue  their 
warrant  to  the  sheriff  of  the  county  of  Middlesex,  requiring 
him  to  summon  a  jury,  for  the  purpose  of  assessing  the  sum 
of  money  to  be  paid  for  the  purchase  of  the  plaintiffs'  pro- 
perty, and  for  assessing  the  money  to  be  paid  as  compensa- 
tion for  severance  and  other  injury;  and  the  notice  then 
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Great 
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proceeded  to  offer  £8300  for  the  purchase  of  the  plaintiffi' 
interest  in  the  property. 

On  June  8th  the  plaintiffi  gave  notice  to  the  Company's 
solicitors  that  they  required  the  queation  of  compensatiaa 
to  be  tried  by  a  spedal  jury. 

No  intimation  having  been  given  of  the  Company  having 
issued  a  warrant  for  summoning  a  jury,  the  plaintiffly  on 
June  22,  wrote  to  the  Company's  solicitors,  asking  when 
it  was  their  intention  to  issue  the  warrant  to  the  sheriff. 

On  the  24th  of  June  the  Company's  solicitors  sent  an 
answer,  expressing  their  intention  to  summon  a  jury  within 
a  few  days,  but  saying  that  they  could  not  state  the  preciM 
time  at  which  the  jury  would  be  held. 

The  plaintiffs  stated,  by  their  bill  and  affidavit,  that,  re- 
lying upon  the  intimation  of  the  Company's  solicitorB  of 
their  intention  to  summon  a  jury,  the  plaintiffs  allowed 
Hilary  Term  to  pass  without  applying  for  a  mandamus  to 
compel  the  Company  to  proceed  with  the  jury  proceflB» 
which  the  plaintiffs  would  otherwise  have  certainly  done. 

On  the  15  th  of  July  the  Company  delivered  to  the  plmn- 
tiff,  Samuel  Frederick  Langham,  a  bond  under  the  seal  of 
the  Company,  and  imder  the  hands  and  seals  of  Robert 
Baxter  and  Philip  Rose,  two  of  their  solicitors,  dated  the 
14th  day  of  July,  1847(a). 


(a)  The  following  are  the  sec- 
tionH  of  the  8th  Vict.  c.  18,  referred 
to  in  thecaso.  Sect.  85, "  Provided 
always,  that  if  the  promoters  of 
the  undertaking  shall  be  desirous 
of  entering  upon  and  using  such 
lands  ))efore  an  agreement  shall 
have  been  come  to,  or  an  award 
made,  or  verdict  given,  for  the 
purchase-money  or  compensation 
to  be  paid  by  them  in  respect  of 
such  lands,  it  shall  be  lawful  for 
the  ])rouiotcrs  of  the  undertaking 


to  deposit  in  the  Bank,  by  way  of 
security,  as  hereinafter  mention- 
ed, either  the  amount  of  pur- 
chase-money or  compensation 
claimed  by  any  party  interested 
in,  or  entitled  to  sell  and  convey 
such  lands,  and  who  shall  not  con- 
sent to  such  entry,  or  such  a  sum 
as  shall  by  a  surveyor,  appointed 
by  two  justices,  in  the  manner 
hereinbefore  provided  in  the  case 
of  parties  who  cannot  be  found, 
be  determined  to  be  the  value  of 
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The  bond  expressed  that 
Baxter  and  Philip  Bose^  were 


the  Company^  and  Bobert 
held  firmly  bound  to  plain- 


such  lands,  or  of  the  interest 
therein  which  snch  party  is  en- 
titled to  or  enabled  to  sell  and 
convey,  and  also  to  give  to  such 
party  a  bond  under  the  common 
seal  of  the  promoters,  if  they  be 
a  corporation;  or  if  they  be  not  a 
corporation,  under  the  hands  and 
seals  of  the  said  promoters,  or  any 
two  of  them,  with  two  sufficient 
sureties,  to  be  approved  of  by  two 
justices,  in  case  the  parties  differ, 
in  a  penal  sum  equal  to  the  sum 
so  to  be  deposited,   conditioned 
for  payment  to  such  party,  or  for 
deposit  in  the  Bank  for  the  benefit 
of  the  parties  interested  in  such 
lands,  as  the  case  may  require, 
under  the  provisions  herein  con- 
tained,  of   all    such    purchase- 
money  or  compensation  as  may 
in  manner  hereinbefore  provided 
be  determined  to  be  payable  by 
the  promoters  of  the  undertaking 
in  respect  of  the  lands  so  entered 
upon,     together    with    interest 
thereon,  at  the  rate  of  £6  per 
cent,  per  annum,  from  the  time 
of  entering  on  such  lands  until 
such  purchase-money  or  compen- 
sation shall  be  paid  to  such  party, 
or  deposited  in  the  Bank  for  the 
benefit  of  the  parties  interested 
in  such  lands,  under  the  provi- 
sions herein  contained;  and  upon 
such  deposit  by  way  of  security 
being  made  as  aforesaid,  and  such 
bond  being  delivered  or  tendered 
to  such  non-consenting  party  as 
aforesaid,  it  shall  be  lawful  for 
the  promoters  of  the  said  under- 
taking to  enter  upon  and  use  such 


lands  without  having  first  paid  or 
deposited  the  purchase-money  or 
compensation  in  other  cases  re- 
quired to  be  paid  or  deposited  by 
them  before  entering  upon  any 
lands  to  be  taken  by  them  under 
the  provisions  of  this  or  the  spe- 
cial act.  The  purchase-money 
or  compensation  to  be  paid  for 
any  lands  to  be  purchased  or 
taken  by  the  promoters  of  the 
said  undertaking  from  any  party 
who,  by  reason  of  absence  from 
the  kingdom,  is  prevented  from 
treating,  or  who  cannot  after  di- 
ligent inquiry  be  found,  or  who 
shall  not  appear  at  the  time  ap- 
pointed for  the  inquiry  before  the 
jury,  as  hereinbefore  provided 
for,  after  due  notice  thereof,  and 
the  compensation  to  be  paid  for 
any  permanent  injury  to  such 
lands,  shall  be  such  as  shall  be 
determined  by  the  valuation  of 
such  able  practical  surveyor  as 
two  justices  shall  nominate  for 
that  purpose,  as  hereinafter  men- 
tioned. Upon  application  by  the 
promoters  of  the  undertaking  to 
two  justices,  and  upon  such  proof 
as  shall  be  satisfactory  to  them 
that  any  such  party  is,  by  reason 
of  absence  frx>m  the  kingdom,  pre- 
vented from  treating,  or  cannot, 
after  diligent  inquiry,  be  found, 
or  that  any  such  party  failed  to 
appear  on  such  inquiry  before  a 
jury  as  aforesaid,  after  due  notice 
to  him  for  that  purpose,  such  jus- 
tices shall,  by  writing,  under  their 
hands,  nominate  a  practical  sur- 
veyor for  determining  such  com- 


1847. 

Langham 

r. 

Great 

NORTHK&N 

Railway  Co. 
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^  ^^^' .     tiffs,  James  Greorge  Langham,  Samuel  Frederick  TAnghnn, 
Langham     and  John  Mackie  Langham,  and  William  Mansfield  and 
Great       George  Wagstaff,  in  the  penal  sum  of  d£3300  of  lawM 
Ra?lway*Co.  °^oney,  to  be  paid  to  James  George  Langham,  Samuel  Prfr- 
derick  Langham,  John  Mackie  Langham^  William  Mans- 
field, and  George  Wagstafi,  or  their  certain  attorney,  exe- 
cutors, administrators,  or  assigns,  for  which  payment  wdl 
and  truly  to  be  made  by  the  Company,  the  CompaBy^  Bo- 
bert  Baxter  and  Philip  Bose,  thereby  bound  themselTei^ 
their  successors,  heirs,  executors,  and  administrators,  and 
each  of  them,  jointly  and  severaUy,  firmly  by  such  bond 

The  condition  of  the  bond  was,  so  far  as  is  material,  u 
follows: — 

'^And  whereas  Charles  Salisbury  Butler  and  William 
Hurst  Aspitel,  two  of  Her  Majesty's  justices  of  the  peace 
for  the  county  of  Middlesex,  by  writing  under  their  handi^ 
bearing  date  the  18  th  day  of  July  instant,  at  the  request  of 
the  said  Company  did  nominate  and  appoint  Geoi^  Smithy 
of  Mercers'  Hall,  in  the  city  of  London,  an  able  practical 
surveyor,  to  determine  the  value  of  the  said  lands,  or  of  the 
interest  therein,  which  the  said  James  George  Liangham, 
John  Mackie  Langham,  Samuel  Frederick  Langham,  Wil- 
liam Mansfield,  and  George  Wagstaff*  were  entitled  to,  or  en- 
abled to  sell  and  convey,  and  other  compensation  to  be  paid 
to  the  said  James  George  Langham,  John  Mackie  Langham, 
Samuel  Frederick  Langham,  William  Mansfield,  and  G^oige 
WagstaiF,  as  aforesaid;  and  the  said  George  Smith  having 
had  regard  not  only  to  the  value  of  the  said  lands,  but  also 
to  the  damage  (if  any)  which  would  be  sustained  by  reason 
of  severing  of  the  said  lands  from  other  lands,  or  otherwise 
injuriously  afibcting  such  other  lands  by  the  exercise  of  the 
powers  of  the  said  act,  or  any  of  them,  or  any  act  incorpo- 


pensation  as  aforesaid;  and  such  hisvaluatiouadeclaration  in  writ- 
surveyor  shall  determine  the  same  ing,  subscribed  by  him,  of  the  cor- 
accordingly,  and  shall  annex  to      rectness  thereof." 
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rated  therewith^  has  valued^  estimated,  and  determined  such  1847. 
purchase-money  and  compensation  at  the  sum  of  £3300,  and  Lanoh\m 
has  annexed  to  his  valuation  a  declaration  in  writing,  sub-  ^  ^* 
scribed  by  him,  of  the  correctness  thereof:  and  whereas  the  NoRTHEaw 
said  Company  have  paid  the  said  sum  of  £3300  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the  Account- 
ant-General  of  the  Court  of  Chancery,  to  the  credit  of  James 
George  Langham,  John  Mackie  Langham,  Samuel  Frede- 
rick Langham,  William  Mansfield,  and  George  Wagstaff, 
subject  to  the  control  and  disposition  of  the  said  Court;  and 
the  said  Company  have,  in  further  pursuance  of  the  provi- 
sions of  the  recited  act,  entered  into  the  above-written  bond 
or  obligation,  in  which  Kobert  Baxter  and  Philip  Kose,  being 
two  sufficient  sureties  approved  by  the  justices,  have  also 
entered,  subject  to  the  condition  hereinafter  contained,  for 
the  purpose  of  delivering  or  tendering  these  presents  to 
the  said  James  George  Langham,  John  Mackie  Langham, 
Samuel  Frederick  Langham,  William  Mansfield,  and  George 
Wagstaff,  previously  to  such  entry,  according  to  the  provi- 
sions of  the  said  recited  act.  Now,  the  condition  of  the 
above-written  bond  or  obligation  is,  that  if  the  above-bound- 
en  Great  Northern  Railway  Company,  Kobert  Baxter,  and 
Philip  Rose,  or  any  of  them,  do  and  shall  on  demand  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  James  George 
Langham,  John  Mackie  Langham,  Samuel  Frederick  Lang- 
ham, William  Mansfield,  and  George  Wagstaff,  (a)  heirs, 
executors,  administrators,  or  assigns,  or  do  and  shall  on  de- 
mand deposit  in  the  Bank  of  England,  under  the  provisions 
of  the  hereinbefore-recited  act,  called  the  *  Lands  Clauses 
Consolidation  Act,  1845,'  the  amount  of  all  such  purchase- 
money  or  compensation  as  shall  in  the  manner  provided  in 
and  by  the  said  Lands  Clauses  Consolidation  Act,  1845,  be 
determined  to  be  payable  by  the  said  Company  in  respect  of 
the  lands  so  intended  to  be  entered  upon  by  the  said  Com- 

(a)  The  word  "  their"  was,  by  a  clerical  error,  omitted. 
VOL.  I.  K  K  D.  G.  a. 
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1847.  pany*  together  with  interest  thereon,  after  the  rate  of  £5  per 

Lanoham  ^^^  P^^  annum,  from  the  time  of  entering  on  such  hndB 

9-  until  such  purchase  or  compensationnnoney  shall  be  paid  or 

NoETHBRN  deposited  as  aforesaid,  then  the  above  bond  or  obligation 

KailwayCo.  gi^^j  ^  ^^jj.  ^^^^  otherwise,  shall  remain  in  full  force  and 

virtue." 

There  was  indorsed  on  the  bond  a  copy  of  a  reoeipty 
dated  the  14th  of  July,  and  purporting  to  be  signed  on 
behalf  of  the  Governor  and  Company  of  the  Bank  of  £ng- 
land,  by  their  cashier,  stating  that  the  Great  Northern  Bui- 
way  Company  had  paid  into  the  Bank  the  sum  of  £3300, 
which  had  been  placed  to  the  credit  of  the  Accountant- 
General  of  the  Court  of  Chancery,  ex  parte  the  Ghreat 
Northern  Railway  Company,  the  account  of  James  G^rge 
Langham,  Samuel  Frederick  Langham,  John  Mackie  Lian^ 
ham,  William  Mansfield,  and  George  Wagstafi*,  devisees  in 
trust  under  the  will  of  William  Langham,  deceased. 

The  plaintiffs  thereupon  instituted  the  present  suit  agmnst 
the  Company,  their  secretary,  and  the  cestuis  que  inuteiU, 
xmder  Mr.  William  Langham's,  jun.,  will,  and  by  their  biD 
disputed  the  validity  of  the  bond,  on  the  grounds  that, 
according  to  the  true  intent  and  meaning  of  the  Liands 
Clauses  Consolidation  Act,  1845,  the  surveyor  to  be  ap- 
pointed by  the  justices  for  the  purposes  of  the  85th  sectioD 
of  such  act  ought  to  be  a  person  not  pledged  by  any 
opinion  before  given  by  him  to  either  party  of  the  value  of 
the  property  to  be  valued,  and  that  he  ought  to  be  a  perscm 
quite  indifferent,  and  without  fear  or  favour  of  or  to  eitha 
side ;  and  further,  that  the  sureties  in  the  bond  ought  to  be 
persons  each  of  them  possessed  of  property  at  least  of  an 
equal  amount  to  that  of  the  penal  sum  mentioned  in  thebond, 
over  and  above  the  amount  of  all  their  debts  and  liabilities; 
and  further,  that  the  obligees  in  such  bond  ought  to  have 
each  of  them  an  opportunity  of  attending  before  the  justices, 
and  of  offering  before  them  all  reasonable  objections  which 
such  obligees  may  respectively  have  to  the  proposed  sur- 
veyor, and  to  the  proposed  sureties,  and  of  calling  on  the 
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justices  to  hear  and  determine  such  objections;  and  that,         1847. 
more  especially  as  respected  the  sureties,  the  obligees  ought     hJ!^!^^M 
respectively  to  have  an  opportunity  of  requiring  the  justices  •• 

to  approve  of  sufficient  sureties  in  case  the  parties  differed  Vowramtai 
about  the  same ;  and  that  the  plaintiffs  and  the  Company 
would  have  differed  about  the  persons  who  were  sureties  in 
the  bond :  that  Mr.  G.  Smith,  when  he  was  appointed  by  the 
justices  to  value  plaintiffs'  property,  was  and  stood  pledged 
by  an  opinion  which  he  had  before  given  as  to  the  value  of 
plaintiffs'  property,  and  that  he  had,  in  fact,  previously  to 
his  appointment,  been  employed  by  the  Company  to  furnish 
them  with  a  valuation  of  plaintiffs'  property ;  and  that  his 
Taluation  mentioned  in  the  bond  was  a  mere  echo  of  the  opin- 
ion which  he  had  formerly  given  on  the  subject  in  conse- 
quence of  such  employment,  and  not  one  formed  after  his 
appointment;  and  that  he  did  not,  after  his  appointment, 
make  any  fresh  or  further  survey  or  valuation  of  the  plain- 
tiffs' property,  for  the  purpose  of  which  he  had  been  ap- 
pointed :  that  he  was  not  a  person  indifferent  and  without 
fear  or  favour  of  or  to  the  Company ;  and,  as  evidence  thereof, 
the  bill  charged  that  he  was  an  officer  of  the  Company,  being 
the  person,  or  one  of  the  persons,  regularly  employed  by 
them  to  make  surveys  and  valuations  of  property  required  by 
the  Company  for  the  purposes  of  their  nulway;  and  that  he 
was  in  the  receipt  and  expectation  of  a  large  salary,  or  large 
Bums  of  money,  from  the  Company,  for  surveys  and  valua- 
tions which  he  was  so  employed  to  make  for  them ;  and  that, 
in  fact,  he  was  a  dependant  on  the  Company:  that,  as  re- 
spected the  sureties,  they  had  each  of  them  entered  into,  for 
the  Company  and  otherwise,  a  great  number  of  bonds  similar 
to  that  delivered  to  the  plaintiffs^  and  also  into  a  great  num- 
ber of  engagements  and  liabilities  for  the  Company  and 
otherwise,  and  that  the  total  of  such  bonds,  engagements, 
and  liabilities  so  entered  into  by  them  amounted  to  much 
more  than  the  whole  of  the  property  of  either  of  them. 
The  bill  further  charged,  that  an  embankment  such  as 

kk2 
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1847.        was  contemplated  as  aforesaid,  and  the  necessary  woifa 
Lamobam      connected  therewith,  would  so  utterly  destroy  and  disfignn 
*-  the  property,  and  change  its  nature  and  character,  as  that  it 

NoETBKBN  would  prevent  entirely  the  jury  from  forming  any  just  esti- 
mate of  its  value,  and  that  it  was  absolutely  neceasaiy,  ftr 
doing  justice  between  the  parties,  that  the  jury  should  have 
had  the  opportunity  of  viewing  phdntifik*  property  in  itt 
present  state ;  and  that,  if  the  Company  were  permitted  to 
take  possession  of  the  property,  and  to  carry  on  their  em- 
bankment and  works  on  it  before  the  jury  should  hiTe 
viewed  the  property,  although  the  form  of  assessment  hj  t 
jury  might  be  gone  through,  yet  that  in  substance  and  trntii 
plaintiffs  would  be  deprived  of  the  benefit  of  having  the 
amount  to  be  paid  for  the  property  ascertained  by  the  jmj, 
according  to  the  spirit,  true  intent,  and  meaning  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Company 
would  get  possession  of  plaintiffs'  property  at  much  less  than 
its  real  value.  The  prayer  was,  that  the  defendants,  the 
Company,  and  their  secretary,  their  respective  engineer^ 
officers,  agents,  servants,  and  workmen,  might  be  respects 
ivcly  restrained  by  injunction  from  entering  upon  or  taking 
possession  of,  and  from  interfering  with,  and  from  continuing 
in  possession,  and  from  causing  or  procuring  plaintiffi,  or 
any  or  either  of  them,  to  be  kept  out,  or  removed  from,  or 
disturbed  in  their  or  either  of  their  peaceable  and  quiet  pos- 
session of  the  thereinbefore  particularly  mentioned  mes- 
suages, lands,  and  hereditaments,  or  any  of  them,  or  any  part 
thereof;  and  also  from  pulling  down,  damaging,  defadng 
destroying,  or  injuring,  and  from  causing  and  procuring,  or 
permitting  or  suffering  to  be  pulled  down,  defaced,  de- 
stroyed, or  injured,  any  of  the  messuages  or  buildings  stand- 
ing on  the  lands  and  hereditaments,  or  any  of  them,  or  anj 
part  thereof;  and  also  from  making,  or  causing  and  procur- 
ing to  be  made,  or  to  remain  or  continue  on  the  lands  and 
hereditaments,  or  any  part  thereof,  any  embankment,  exca- 
vation, or  other  works,  or  any  materials,  under  or  by  virtue 
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of^  or  under  colour  of  the  bond,  dated  the  14th  day  of  July,         1847. 
1847,  or  of  any  proceeding  grounded  thereon ;  and  the  bill     Lanoham 
prayed  in  the  alternative  an  injunction  to  restrain  the  Com-        ^  ^'^^ 
pany  firom  committinc^  any  waste,  spoil,  or  destruction  in,      Northkek 
over,  or  upon  the  messuages,  lands,  and  hereditaments,  or  any 
part  thereof,  which  would,  could,  or  might  interfere  with  or 
prevent  a  jury,  summoned  according  to  the  provisions  of  the 
Liands  Clauses  Consolidation  Act,  1845,  from  determining 
and  settling,  as  contemplated  by  such  act,  the  amount  to 
be  paid  to  plaintiffs  respectively  for  their  messuages,  lands, 
and  hereditaments,  and  plaintiffs'  respective  estates,  rights, 
and  interests  therein. 

Mr.  Bacon  and  Mr.  Pole  now  moved,  ex  partem  on  behalf 
of  the  plaintiffs,  for  an  injunction  in  the  terms  of  the  prayer 
of  the  bill. 

Mr.  Wigram  and  Mr.  Denison  appeared  on  behalf  of  the 
Company,  and  objected  that  the  Company  had  been  served 
with  a  subpcena;  and  that,  under  such  circumstances,  it  was 
irregular  to  move  ex  parte.     They  cited  Perry  v.  WeUer  (a). 

The  Yice-Chancellor  held,  that  the  motion  could  not 
be  made  ex  parte. 

It  was  then  arranged  that  the  motion  should  proceed;  and 
it  was  heard  upon  the  affidavit  of  the  plaintiff,  Samuel  Fre- 
derick Langham,  which  was  an  echo  of  the  bill,  no  evi- 
dence being  adduced  on  behalf  of  the  defendants  in  opposi- 
tion to  the  motion. 

Mr.  Bacon  and  Mr.P<9&,  for  the  plaintiffs. — The  Company 
proposed,  at  first,  to  call  out  a  jury;  and  now  they  endea- 
vour to  avail  themselves  of  a  clause  in  the  Lands  Clauses 
Consolidation  Act,  to  take  possession  before  the  verdict  is 

(a)  3  Russ.  519. 
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1847.        obtained.  They  have,  however,  not  complied  vf  ith  the  provi- 
L4NGHAM     sionsof  theact;  and  if  they  had,  still  we  contend  that,  under 
the  circumstances,  they  would  be  held  to  have  used  its  pro- 


V. 

Gkbat 


NoETHBRN    visions  inequitably.     In  the  first  place,  there  has  been  no 

Railway  Co.  %     g%    ^  •      ^        %      •       •  i_  l 

vaud  approval  of  the  sureties  by  the  justices ;  because  tbe 
plaintiffs  have  had  no  opportunity  of  attending  and  urging 
such  objections  as  they  had  to  make  to  them.  [Mr.  Wigram 
referred  to  Bridges  v.  WiltSy  Somerset^  and  WeymouOi  RaSwag 
Company  (ay]  The  statute  provides  that  the  justioes  shall 
approve  of  the  sureties  if  the  parties  differ.  How  can  tfai^ 
differ  if  only  one  party  appears? 

In  the  next  place,  the  Company  had  notice  <^  the  state 
of  the  title,  and  that  three  of  the  plaintifis  were  competent 
to  contract,  and  the  others  not ;  and  yet  they  give  a  joint 
bond,  and  pay  the  money  to  a  joint  account.  That  cannot 
be  a  proper  fulfilment  of  the  requirements  of  the  act.  Again, 
the  amount  for  which  the  bond  is  given  is  insufiicient,  for  a 
valuation  by  a  surveyor,  who  had  valued  the  land  already, 
as  the  officer  of  the  Company,  being  a  mere  repetition  of 
his  former  statement,  cannot  be  a  fair  compliance  with  tbe 
statute.  Also,  the  form  of  the  bond  is  not  according  to  tbe 
act,  the  condition  being  not  for  immediate  payment,  but  for 
payment  on  demand  only. 

But  if  the  requisites  of  the  act  were  literally  complied 
with,  the  Court  would  not  permit  a  company  to  avail  them- 
selves of  the  statutory  powers  inequitably.  Now,  in  this 
case,  the  Company  induced  the  plaintiffs  to  believe  that  they 
were  about  to  summon  a  jury,  and  not  to  avail  themselveB 
of  the  summary  proceeding  by  delivery  of  a  bond.  On  the 
8th  of  June  they  offered  to  refer  the  question  to  a  spedal 
jury.  On  the  22nd  of  June  the  plaintiffs  inquired  when  the 
Company  intended  to  summon  a  jury;  and  they  replied,  they 
intended  to  do  so  in  a  few  days,  but  could  not  specify  the 
exact  time.  The  plaintiffs  relied  upon  this ;  and  although 
they  had  the  means  of  compelling  the  Company,  by  manda" 

(a)  4  Railw.  Cas.  623. 
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wita,  to  summon  a  jury,  they  suffered  Trinity  Term  to  elapse;         1847. 
and  on  July  8,  they,  to  their  surprise,  received  notice  that     Lanoham 
the  Company  intended  to  proceed  under  the  85th  secfion.        ^  ''* 
And  they  then  enter  upon  the  land,  and  conmience  the  forma-     Noethesw 
tion  of  an  embankment,  and  otherwise  to  change  the  appear- 
ance of  the  property,  in  such  manner  that  it  would  be  im- 
possible for  a  jury  to  form  an  opinion  as  to  its  value  in  its 
original  state.     [The  Vice-  Chancellor, — But  the  act  allows 
that  to  be  done.]     We  admit  that  it  does,  if  its  provisions 
are  legally  and  equitably  pursued,  but  not  where  a  com- 
pany leads  a  landowner  to  believe  that  they  are  about  to 
take  one  course,  and  then  take  another.   [They  cited  Vaw^ 
son  V.  Pavers  (a).'] 

The  Vice-chancellor  only  desired  to  hear  the  defend- 
ants' counsel  upon  the  question  as  to  the  sufficiency  of  the 
bond.  His  Honor  did  not  think  that  the  other  parts  of  the 
case  afforded  any  judicial  grounds  for  the  interference  of  the 
Court.  His  Honor,  however,  intimated,  in  the  course  of 
the  argument,  that,  but  for  the  authority  of  Bridges  v.  Wilts^ 
Somerset^  and  Weymouth  Railway  Company  (&),  he  should 
probably  have  thought  that  the  proceedings  asto  the  approval 
of  the  sureties  ought  not  to  have  been  ex  parte, 

Mr.  Wigram  and  Mr.  Denison,  for  the  defendants. — The 
only  objections  made  to  the  bond  are,  that  it  is  conditioned 
for  payment  on  demand,  and  that  it  is  given  to  the  obligees 
jointly.  As  to  the  former  objection,  it  has  been  decided, 
that  the  coounencementof  an  action  is  a  sufficient  demand^ 
within  the  meaning  of  such  a  condition.  How,  then,  can  it 
be  said  that  the  remedies  or  security  of  the  plaintiffs  are  pre- 
judiced by  the  condition  being  so  framed  ?  There  is  nothing 
in  the  Lands  Clauses  Consolidation  Act  to  shew  that  such  a 
bond  is  not  a  compliance  with  its  provisions.  Next,  as  to  the 
bond  being  made  to  the  obligees  jointly,  this  is  also  a  com- 

(a)  5  Hare,  416.  (6)  4  BaUw.  Cas.  623. 
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1847.  pliance  with  the  terms  of  the  act ;  and  it  would  be  a  serimii 

Lanoham  obstruction  to  the  formation  of  nulways  if  companies  oonld 

Great  ^^^  ^^^  i)Osse8sion,  under  the  85th  section^  until  they  hid 

Northern  informed  tliemselves  of  the  exact  state  of  the  title  of  land- 

Railwat  Co.  /./.       .        i     i        -■ 

owners,  for  the  purpose  of  frammg  the  bond  according  to  sun 


title,  because  this  would,  in  most  cases^  be  impracticaUe; 
and  if  the  parties  do  not  object  to  the  form  of  the  bond  wha 
it  is  tendered,  and  point  out  how  it  ought  to  be  framed,  w 
as  to  be  in  accordance  to  the  title,  they  caonot  aflterwaidi 
set  aside  the  proceedings  on  that  ground.  Here,  on  the  con- 
trary, the  parties  have  all  along  acted  together  as  haTiag 
one  joint  title,  and  have  so  sued  in  their  bill ;  so  that,  if  tUi 
objection  to  tlic  bond  be  good,  it  would  shew  that  the  suit 
id  improperly  instituted,  and  that  there  is  a  misjoinder  of 
plaintiffs  having  distinct  interests. 

The  Vice-Chancellor  : — 

These  proceedings  having  been  ex  parte,  it  was  iocoffl- 
bent  ui)Ou  the  Company  to  be  strictly  regular  and  comet 
in  their  proceedings.  It  strikes  me  that  this  bond  is  not 
strictly  correct  and  regular. 

Supposing  that  the  treaty,  so  far  as  there  was  a  treaty, 
had  not  proceeded  by  all  the  tenants  in  common  acting  to- 
gether, as  carrying  on  one  treaty,  I  should  have  felt  much 
less  difficulty  upon  this  point  than  I  do.  The  difficulty 
arises  from  the  manner  in  wliich  the  parties  themselves  have 
acted  together  and  sued. 

Still,  though  they  did  act  together,  that  did  not,  1 1^ 
prebend,  give  a  license  to  the  Railway  Company  to  dctl 
with  the  purchase-money,  which  would  have  to  be  paid  for 
each  several  share,  or  with  the  several  rights  of  each,  in  an 
irregular  manner. 

But,  assuming  that  the  manner  in  which  they  conducted 
themselves  in  the  treaty,  acting  by  one  solicitor,  would  have 
justified  or  rendered  excusable,  at  least  for  the  present  pur- 
pose, one  bond  given  to  all  jointly,  it  is  a  different  ques- 
tion, whether  the  money,  that  has  been  paid  into  the  Bank, 
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should  have  been  paid  in,  as  it  has  been,  in  one  sum  to  the         1847. 
joint  account  of  all ;  and  a  diiferent  question  also,  whether  the      langham 
condition  of  the  bond  should  be  in  these  words,  "  that  they  »• 

Grbat 

do  and  shall  on  demand  well  and  truly  pay  or  cause  to  be  Noethbrm 
paid  to  the  said"  parties,  treating  them  jointly,  "or  do  and  '^^^^ 
shall  on  demand  deposit  in  the  Bank  of  England,  under  the 
powers  of  the  act,  the  amount  of  such  purchase- money  or 
compensation."  It  strikes  me  that  this  was  irregular,  and 
that  the  manner  in  which  the  owners  of  the  land  have 
acted  together,  does  not  preclude  them  wholly  from  taking 
this  objection.  Neither  have  they  misrepresented  their 
title  in  any  way,  as  I  understand  the  matter.  Nor  is  it 
to  be  inferred  that  the  Railway  Company  were  ignorant 
of  it,  for  in  the  first  notice  three  gentlemen  named  Lang- 
ham  are  mentioned  alone,  and  then  in  a  subsequent  notice 
there  are  added  the  names  of  the  devisees  of  another  gentle- 
man named  Langham.  I  think  that  the  payment  into  court 
and  the  bond  are  irregular,  notwithstanding  all  that  has 
taken  place,  and  notwithstanding  the  form  of  the  suit, 
and  independently  of  the  observation  that  I  am  about  to 
make,  founded  on  the  words  "  on  demand,"  which  occur,  I 
think,  twice. 

With  regard  to  the  use  of  those  words,  I  would  rather 
not  give,  at  present,  a  conclusive  opinion  upon  the  point : 
but  the  present  inclination  of  my  judgment  upon  the  sub- 
ject is,  that  their  introduction  is  improper,  and  that  it  may 
tend,  as  has  been  suggested,  to  create  a  difficulty  which  was 
not  intended.  I  rather  think  that  it  ought  to  be  taken  as 
the  intention  of  the  act,  that  that  which  was  directed  to 
be  done,  should  be  done  at  the  first  moment,  without  any 
demand.  I  incline  to  that  view  of  the  case,  and  if  it  be 
correct,  the  bond  is  wrong  also  in  that  respect  (a). 

There  is  also  a  slight  omission  in  the  bond,  which  proba- 
bly would  not  be  noticeable  but  for  the  peculiar  state  of 

(a)  See  Poynder  v.  GretU  Northern  Railway  Companyy  10  Sim.  3  ; 
S.  C,  on  appeal,  2  Phil.  380. 
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the  title.    It  is  merely  a  slip  of  the  pen,  and  it  oooois  in 

Lanoham     *^®  condition.     "  Now  the  condition  of  the  •bove^written 

_  «^«  bond  is  such,  that  if  the  above-bounden  Robert  Baxter  and 

Grkat 

NoaTBiftN  Philip  BosCy  or  any  of  them,  do  or  shall  on  demand  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  J.  G.  Lang- 
ham,  J.  M.  Langham,  S.  F.  Langham,  William  Mansfield, 
and  George  Wagstaff,  heirs,  executors,  administFator%  or  as- 
signs"— omitting  the  word  "  their  "  before  the  word  ''beiis.* 
1£  they  were  clearly  joint  tenants,  if  there  were  no  doubt 
or  difficulty  about  the  title,  I  should  be  disposed  to  treat 
(and  I  rather  think  there  is  authority  for  treating)  the 
omission  of  that  word  as  immaterial.  I  am  not  satisfied 
that,  in  this  particular  case,  the  omission,  which  is  merely 
accidental,  is  immaterial.  But  I  do  not  decide  the  case 
upon  that  point,  I  do  not  give  any  opinion  upon  the  insuf- 
ficiency of  the  bond  in  that  particular.  I  doubt  whether 
the  bill  is  properly  framed;  that  is,  whether,  inasmuch  as 
the  plaintifis  claim  as  tenants  in  common,  there  is  not  a  mis- 
joinder. However,  I  do  not  apprehend  that  at  this  stage  of 
the  case,  there  not  being  any  plea  or  demurrer,  the  Court 
is  bound  to  take  notice  of  those  objections. 

I  wish  now  to  be  informed  whether  the  Company,  haT* 
ing  understood  the  way  in  which  I  view  this  case,  are  dis- 
posed to  make  any  offer,  in  order  to  prevent  the  necessity 
for  granting  an  injunction. 

After  some  discussion,  the  counsel  for  the  defendants  en- 
tered into  the  following  undertaking: — ''The  Company 
undertake  not  to  interfere  further  with  the  property  until 
Tuesday,  and,  if  the  warrant  is  not  lodged  with  the  sheriff 
by  Tuesday,  not  to  interfere  further  with  the  property  till 
it  is  lodged;  and  also  undertake  to  prosecute  the  warrant 
with  due  diligence."  Upon  this  undertaking  being  given, 
the  Yice-Chancelbr  forbore  to  make  any  order  upon  the 
motion. 
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On  this  day  a  motion  was  made  on  behalf  of  the  plain-         1848. 
tiffiy  that  the  costs  of  the  pluntiffs  in  the  suit,  and  their  costs      lawohaii 
in  the  present  application,  might  be  taxed,  and  that  the  v* 

Company  and  their  secretary,  or  one  of  them,  might  be  or-     Nortbbbv 
dered   to  pay  to  the  plaintiffs  the  amount  of  such  costs       l^^T^^.   ' 
when  so  taxed,  and  that  thereupon  all  further  proceedings 
in  the  suit  might  be  stayed.     In  support  of  the  motion  injanction  rait, 
affidavits  were  filed,  stating  to  the  following  effect:—  moT^'wfre 

That  on  the  14th  of  August,  1847,  the  special  jury  assess-  J^JJ^'^f  h**L^* 
ed  the  value  of  the  property  in  question  at  £5000.     That  dumisaed,  and 
the  pluntiffs  had  since  made  out  and  deduced  a  good  title,  f^danti  might 
which  had  been  accepted  by  the  Company,  who  had  paid  ^J,^*  ^^the 
the  sum  of  £5000  as  the  purchase-money  for  the  same,  ground  that  the 

..  ....•  •     ■'^it  wat  ooca- 

That  the  object  the  plaintiffs  had  in  filing  their  bill  in  this  aioned  by  their 
suit  having  been  attained  by  the  motion  for  an  injunction  ]^°^[uthe 
and  the  undertaking  of  the  Company,  Mr.  S.  F.  Langham,  gJJ^  °J  '* 
on  the  17th  of  August,  1847,  sent  to  the  solicitors  to  the  taincdby  the 
Company  a  letter  informing  them  that  it  was  not  the  wish  injunction,  the 
of  the  plaintiffs  to  call  for  an  answer  to  the  bill,  or  continue  coi^ering* 
the  proceedings  for  the  mere  purpose  of  having  the  question  •«^*» »»  *pp^- 
of  costs  of  the  suit  disposed  of,  and  inquiring  whether  the  able,  decUned 
Company  would  consent  to  pay  the  plaintiffs'  costs  on  the  new  practice  bj 
bill  being  dismissed.     That  the  Company  had  not  acceded  ^3lcr**  ^* 
to  this  request;  and  that  no  further  proceedings  in  the  suit 
had  been  taken;  and  that  no  costs  whatever  had  been  in- 
ciured  therein  since  the  motion  for  an  injunction  was  made, 
and  such  undertaking  was  given  by  the  Company. 

Mr.  Bacon  and  Mr.  Pofc,  in  support  of  the  motion. — All 
the  objects  of  this  suit  have  been  answered.  The  only  ques- 
tion lefl  undisposed  of  in  the  cause  is  as  to  the  costs  of  the 
suit.  The  plaintiffs*  proper  course  is  to  make  the  present 
application.  When  a  defendant  submits  to  the  whole  de- 
mand of  a  plaintiff  to  pay  the  costs,  he  has  a  right  at  once 
to  stop  all  further  proceedings,  SiveUv.  Abraham  (a);  and 

(a)  8  Bear. 598,  and  see  the  cases  there  collected,  and  Price  v.  Cor^ 
poration  of  P«MmM%y  4  Hare,  610. 


604  CASES  IN  CHAKCSRT. 

1848.         there  appears  to  be  no  substanlial  difference  whether  the 

Lanobam     inotion  be  hy  the  plaintiff  or  the  defendant.    Indeed,  in  Svdl 

„  **  y.  Abrahamy  the  Master  of  the  Bolls  so  intimated,  sayinff. 

Great  '  ^  ,  ^     \      ^^ 

NoRTHKRN  '<  Where  everjrthing  had  been  submitted,  the  plaintiff  ought 
not  to  have  gone  on  incurring  expenses — ^he  ought  to  have 
applied  to  the  Court  as  to  costs ;"  and  that  was  the  ground  on 
which  his  Lordship  refused  to  allow  the  plaintiff  his  costs  it 
the  hearing  of  that  case.  K  the  plaintifis  in  the  present  case^ 
therefore,  had  not  made  the  present  application,  it  would,  at 
the  hearing,  have  been  relied  upon  as  a  ground  of  deprivii^ 
them  of  their  costs. 

Following  the  principle  of  the  decision  of  tbeMaster  of  the 
Bolls,  in  Sivell  v.  Abraham^  the  yice-Chancellor  of  England 
recently,  in  a  case  where  the  plaintiff  had  obtained  all  the 
relief  he  sought  bj  his  bill,  gave  the  plaintiff  his  costs  upon 
motion  in  tlie  way  now  asked:  Winter  v.  VizttelH,  7th  April, 
1848  (a). 

The  Vice- Chancellor  remarked,  that  in  the  former  of  the 
two  cases  cited  there  was  a  contingent  expression  of  opimcm 
merely,  and  that  in  the  latter  there  appeared  to  have  been  an 
actual  agreement  to  do  the  act  required  by  the  bill,  and  a 
promissory  note  given  in  respect  of  matters  consequent 

His  Honor  said,  it  appeared  fairly  arguable  that  there 
was  no  substantial  distinction  between  staying  the  suit  at 
the  instance  of  the  plaintiff  and  staying  it  on  the  application 
of  the  defendant,  which  had  been  done  (b).  But  he  would 
prefer  not  to  introduce  a  new  practice  without  authority. 

The  plaintiffs'  counsel  submitted  that  the  cases  cited 
were  authorities  in  favour  of  the  motion. 

The  Vice- Chancellor  said,  that,  assuming  the  plaintiffs' 
statement  to  be  correct,  there  seemed  justice  and  reason  in 

(a)  Legal  Observer,  vol.  36,  p.  (6)  See  Darner  v.  Lord  Part- 

es, arlingtony  2  Phil.  30. 
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the  application;  but  the  question  was,  whether  a  defendant 
was  not  entitled  to  say  that  he  would  file  an  answer  in  order 
that  it  may  be  evidence  on  the  question  of  costs. 

At  the  conclusion  of  the  argument  for  the  plaintiffs — 

The  Vice-Chancellor  said,  "  Since  this  discussion  com- 
menced I  have  inquired  of  a  learned  judge  what  is  the  course 
taken  at  Chambers  in  this  case — action  brought :  the  defend- 
ant pays  the  debt  in  full — nothing  being  said  about  costs. 
Will  a  judge  at  Chambers,  upon  the  plaintiffs  appUcation, 
stay  the  action,  giving  the  plaintiff  his  costs  ?  The  learned 
judge  considers  that,  as  between  the  parties  themselves,  it 
probably  would  not  be  done,  though,  if  it  were  made  out 
that  the  arrangement  was  made  by  the  parties  to  defraud 
the  plaintiff's  attorney  of  his  costs,  then  very  possibly  the 
judge  would  give  the  costs  to  the  attorney.  Of  course 
that  is  only  the  view  that  the  learned  judge  has  taken  of  it 
at  the  moment.  Supposing  the  plaintiffs'  statement  of  the 
case  to  be  correct,  I  am  still  of  opinion  that  sense  and  reason 
are  in  favour  of  the  application,  but  I  do  not  feel  myself 
authorised  to  make  the  order." 

A  discussion  then  took  place  as  to  costs,  in  which  Malin$ 
V.  Price  (a)  was  referred  to;  and  ultimately  the  motion  was 
refused  without  prejudice  to  any  question,  and  the  costs 
were  reserved. 


1848. 
Lanoram 

V. 

Orsat 

NORTBSUr 
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(a)  2  Coll.  C.  C.  190. 
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July  \2.th. 

A  Mttlement  of 
a  tnitt  fond, 
whereby  no 
legal  estate  was 
affected,  re- 
formed bj  a 
declaration  in 
the  decree, 
without  a  re- 
ference, or  the 
ezecntion  of 
any  fresh  in- 
stnunent,  and 
the  form  of 
such  order. 


Tebbitt  t?.  Tebbitt. 

-DY  articles  of  agreement^  dated  the  30th  of  December^ 
1840,  and  executed  unmediately  before  the  marriage  of 
Mr.  Alfred  Thwaytes  Tebbitt  and  Miss  Sophia  Margazetta 
Robins,  afler  reciting  that  Miss  Kobins  was  entitled^  after 
the  decease  of  her  father  and  mother,  to  certain  shares  in 
certain  trust  funds,  and  that  it  had  been  agreed,  that  all 
the  shares  of  the  said  Sophia  Margaretta  Kobins  should  be 
settled  as  thereinafter  mentioned,  and  that,  there  not  being 
time  to  prepare  a  proper  settlement,  that  agreement  was 
intended,  for  the  present,  to  supply  the  place  thereof,  Mr. 
Tebbitt  agreed  with  Mr.  John  Radcliffe  Robins,  with  the 
consent  of  Miss  Robins,  to  assign  all  Miss  Robins's  shares 
and  interest  in  certain  trust  funds  therein  referred  tO| 
and  any  other  sums  of  money  which  might  thereafter  be 
bequeathed  to  her,  unto  Mr.  John  Radcliffe  Robins,  his 
executors,  administrators,  and  assigns,  on  trusts  thus  ex- 
pressed :  ^^  Upon  trust,  as  soon  as  any  such  share  or  inter- 
est, or  any  other  sum  or  sums  of  money,  shall  be  receiv- 
able or  come  into  possession,  to  place  the  same  in  some 
or  one  of  the  Government  funds,  with  liberty  to  vary  such 
funds  as  occasion  or  convenience  may  require ;  and,  after 
the  decease  of  the  said  Sophia  Margaretta  Robins,  to  apply 
the  dividends  and  interest  to  the  maintenance,  education, 
and  support  of  any  child  or  children  of  the  said  Sophia 
Margaretta  Robins,  during  her  or  their  minority,  but  not 
so  as  to  prevent  any  such  child  or  children  who  may  have  at- 
tained the  age  of  twenty-one  from  receiving  his,  her,  or  their 
share  of  the  capital  on  the  decease  of  the  said  Sophia  Mar- 
garetta Robins,  which  it  is  intended  they  are  to  take  share 
and  share  alike  ;  and  in  case  of  the  death  of  the  said  John 
Radcliffe  Robins,  or  any  new  trustee  to  be  hereafter  ap- 
pointed, for  her,  by  any  writing,  to  nominate  any  new 
trustee,  in  the  room  or  stead  of  the  said  John  Radcliffe 
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Robins  80  dyings  or  any  other  trustee  dying,  becoming  in*         1847* 
capable  to  act,  leaving  the  country,  or  wishing  to  be  dis- 
charged." 

After  the  marriage,  an  indenture  of  settlement^  dated  the 
3rd  of  September,  1841,  and  purporting  to  be  made  between 
Mr.  and  Mrs.  Tebbitt  of  the  one  part,  and  Mr.  John  Rad- 
diffe  Robins,  Mr.  Edmund  Robins,  and  Mr.  Jos.  Aldridge, 
of  the  other  part,  was  executed  by  all  the  parties  thereto 
except  Mr.  John  Radcliffe  Robins.     By  this  settlement, 
which  recited  the  agreement  of  the  30th  of  December, 
1840,  and  the  desire  of  Mr.  and  Mrs.  Tebbitt  that  the 
shares  and  personal  estate  of  Mrs.  Tebbitt  should  be  set- 
tled upon  the  trusts  thereinafter  mentioned,  and  that  Mrs. 
Tebbitt  had  named  Edmund  Robins  and  Jos.  Aldridge  to 
be  added  as  trustees,  Mr.  Tebbitt  covenanted  to  assign 
the  shares  and  personal  estate  of  Mrs.  Tebbitt,  or  of  Mr. 
Tebbitt  in  her  right,  unto  Messrs.  J.  R.  Robins,  Edmund 
Robins,  and  Jos.  Aldridge,  upon  trusts  for  conversion  of 
the  trust  funds,  and  then  as  follows :  "  Upon  trust,  that 
they,  the  same  trustees  or  trustee  for  the  time  being,  do 
and  shall  lay  out  or  invest  the  same,  in  their  or  his  names 
or  name,  in  the  purchase  of  a  competent  share  or  compe- 
tent shares  of  any  of  the  parliamentary  stocks  or  public 
fiinds  of  Great  Britain,  or  at  interest  upon  Government  or 
real  securities  in  England,  but  not  in  Ireland ;  and  do  and 
shall,  from  time  to  time,  alter,  vary,  and  transpose  the  same 
stocks,  funds,  and  securities,  at  their  or  his  discretion ;  yet 
80  as  that  every  such  laying  out  or  investment,  alteration, 
variation,  or  transposition,  shall,  during  the  life  of  the  said 
Sophia  M.  Tebbitt,  be  made  with  her  consent  in  writing ;'' 
with  trusts  for  payment  of  the  income  to  Mrs.  Tebbitt  for 
her  life.   The  trusts  to  take  effect  afler  her  decease  were  thus 
expressed:  ^^Do  and  shall,  from  and  afler  the  decease  of 
the  said  Sophia  M.  Tebbitt,  stand  and  be  possessed  of,  and 
interested  in,  all  and  singular  the  said  trust  monies,  stocks, 
fiinds,  and  securities,  and  the  interest,  dividends,  and  annual 


508  ■  CASES  nv  chancery. 

1847.  produce  thereof,  in  trust  for  all  and  every  the  children  and 
child  of  the  said  Sophia  Maigaretta  Tebbitt  by  the  Bud 
Alfred  T.  Tebbitt^  or  any  husband  or  husbands  with  whom 
slic  may  intermarry  ailer  his  decease;,  who;,  being  a  son  or 
sons,  shall  attain  the  age  of  twenty-one  years,  or,  being  t 
daughter  or  daughters,  shall  attain  that  age  or  marry,  to  be 
divided  between  or  among  such  children,  if  more  than  one^ 
in  equal  shares;  and  if  there  shall  be  but  one  such  chOd, 
the  whole  to  be  in  trust  for  that  one  child. ** 

The  deed  next  contained  a  provision  in  the  commoD 
form  for  advancement  of  half  of  any  child's  share,  followed 
by  a  clause  for  maintenance  of  children  in  the  following 
words :  *'  And  it  is  hereby  agreed  and  declared,  that  the 
same  trustees  or  trustee  for  the  time  being  shall,  after  tfae 
decease  of  the  said  Sophia  M.  Tebbitt,  at  their  or  his  dis- 
cretion, pay  or  apply  the  whole,  or  such  part  as  the  same  trus- 
tees or  trustee  for  tlie  time  being  shall  from  time  to  time 
think  fit,  of  the  interest,  dividends,  and  annual  produce  of  the 
portion,  or  resi)ectivc  portions,  to  which  any  child  or  children 
of  the  said  Sophia  M.  Tebbitt  shall  or  may,  for  the  time 
being,  be  entitled  in  expectancy  under  the  trusts  herein- 
before declared  or  expressed,  for  or  towards  the  maintenance 
and  education  of  such  cliild  or  children  respectively  in  the 
meantime,  and  until  such  his,  her,  or  their  |X)rtion,  or  re- 
spective portions,  shall  become  vested  or  payable,  whether 
the  father  of  such  child  or  children  respectively,  if  living, 
shall  or  shall  not  be  of  ability  to  mtdntain  and  educate  him, 
her,  or  them  respectively." 

The  indenture  contained  a  power  to  Mrs.  Tebbitt,  her 
executors,  administrators,  or  assigns,  by  any  writing,  to 
appoint  a  trustee  or  trustees  in  the  room  of  the  then  pre- 
sent or  any  future  trustees,  in  the  event  of  any  such  trustees 
being  absent  from  the  United  Kingdom  for  more  than  nine 
months  or  desiring  to  be  discharged,  and  in  other  specified 
events.     The  indenture  contained  other  usual  clauses. 

By  an  indenture,  dated  the  25th  of  April,   1846,  and 
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made  between  Mr.  J.  R.  Kobins  of  the  first  part,  Mr.  and  1847. 
Mrs.  Tebbitt  of  the  second  part,  and  Mr.  E.  Robins  and 
Mr.  Jos.  Aldridge  of  the  third  part :  which  recited,  that  no 
property  had  up  to  that  time  vested  in  the  trustees ;  that 
Mr.  J.  B.  Robins  had  not  acted  as  a  trustee  under  the 
agreement  and  indenture ;  and  that,  moreover,  he  had  been 
absent  from  the  United  Kingdom  for  more  than  nine 
months.  Mr.  J.  R.  Robins  renounced  the  property  forming 
the  subject  of  the  agreement  and  indenture  of  settlement, 
and  the  trusts  thereof,  and  renounced  and  quitted  claim  to 
the  same  property. 

There  were  four  children  only  of  the  marriage,  who, 
being  infants,  filed  the  bill  by  their  next  friend  against 
Mr.  and  Mrs.  Tebbitt,  Mr.  E.  Robins,  and  Jos.  Aldridge, 
the  two  continuing  trustees,  Mr.  J.  R.  Robins,  and  certain 
parties  in  whom  the  trust-funds  were  vested. 

The  bill  stated  the  above-mentioned  facts,  and  charged 
that  suggestions  had  beeh  made  that  the  trusts  of  the  in- 
denture of  settlement  were  in  many  respects  not  in  con- 
formity with  the  provisions  of  the  antenuptial  agreement, 
and  that  it  was  doubtful  who  were  the  trustees  of  the 
settlement.  The  prayer  was,  that  it  might  be  declared  that 
the  indenture  of  settlement  of  the  3rd  of  September,  1841, 
was  in  conformity  with  the  provisions  of  the  said  agreement 
of  the  30th  day  of  December,  1840,  and  that  the  trusts  of 
the  said  indenture  might  be  declared  to  be  performed,  or 
else  that  the  said  indenture  of  settlement  might  be  rectified 
in  such  manner  as  to  be  in  conformity  with  the  provisions 
of  the  said  agreement ;  and  that  it  might  be  declared  who 
was  or  were  the  trustee  or  trustees  of  the  trust-funds. 

Mr.  Birdy  for  the  plaintiffs. — As  no  legal  estates  were 
affected,  the  Court  may  at  once  rectify  the  settlement  by 
its  decree,  without  directing  any  reference  to  the  Master, 
or  putting  the  estate  to  the   costs  of  any  deed  for  the 
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1847.        purpose.    It  has  been  done  in  other  branches  of  the  Court 
in  cases  of  this  kind. 

In  the  same  way  the  Court  can  declare  who  are  or  oag^t 
to  be  the  trustees,  and  what  shall  be  done  as  to  the  appcnnt- 
ment  of  trustees. 

Mr.  Willcock,  for  all  the  defendants,  did  not  object  to 
the  proposed  reformation  of  the  aettlementj  and  stated,  that 
Mr.  J.  B.  Robins  wished  to  retire  from  the  trusts. 

It  was  admitted  by  the  counsel  for  the  plaintiffs  and  de* 
fendants  respectively,  that  all  parties  interested  in  the 
trust-funds  were  before  the  Court 

The  Vice-chancellor  directed  the  settlement  to  be  re- 
formed according  to  the  agreement,  and  thought  it  should 
be  done  by  the  decree  of  the  Court  His  Honor  directed 
that  the  appointment  of  Messrs.  E.  Robins  and  Jos.  Ald- 
ridge  to  be  trustees,  should  be  confirmed ;  and,  Mr.  J.  & 
Robins  desiring  to  be  discharged  from  acting  as  a  trustee, 
that  Mrs.  Tebbitt  should  appoint  some  proper  person  to  be 
trustee  in  his  place. 

The  following  is  the  substance  of  the  decree  with  refe^ 
encc  to  the  principal  questions  in  this  case: — 

It  being  admitted  by  the  counsel  for  the  plaintifis  and 
defendants  that  all  the  parties  interested  in  \the  tnul' 
funds]  are  parties  to  this  suit,  this  Court  doth  con- 
iinn  the  appointment  of  the  defendants,  Edmund 
Robins  and  Joseph  Aldridge,  as  trustees  of  the  in- 
denture of  settlement  of  the  drd  day  of  September, 
1841;  and  the  defendant,  John  Radcliffe  Robins,  de- 
siring to  be  discharged  from  acting  as  trustee  under 
the  said  indenture  of  settlement,  this  Court  doth  order 
and  decree,  that  the  defendant,  Sophia  Margaretta  Teb- 
bitt, in  exercise  of  the  power  for  that  purpose  given  to 
her  by  the  said  indenture  of  settlement^  (altered  and 
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rectified  as  hereinafter  directed )y  do  appoint  some  pro- 
per person  to  be  a  trustee  of  the  said  indenture,  in  the 
place  of  the  said  John  Raddiffe  Robins,  to  act  jointly 
with  the  defendants,  Edmund  Robins  and  Joseph  Aid- 
ridge,  as  trustees  of  the  said  indenture.  And  this  Court 
doth  declare,  that  the  defendant  Sophia  Margaretta 
Tebbitt's  one- seventh  share  of  {the  trust  funds]  is  sub- 
ject to  the  trusts  of  the  said  indenture  of  settlement. 

And  this  Court  doth  declare,  that  the  said  indenture  of 
settlement  is  not  in  all  respects  in  conformity  with  the 
proyisions  of  the  articles  of  the  dOth  day  of  December, 
1840,  and  that  the  said  indenture  ought  to  be  and  do 
stand  altered  and  rectified  in  manner  hereinafter  di- 
rected. And  this  Court  doth  declare,  that  the  trusts  in 
the  said  indenture  expressed  for  the  investment  of  [the 
trust  funds']  in  any  of  the  Parliamentary  stocks  or 
public  funds  of  Great  Britain,  or  at  interest  upon 
Government  or  real  securities  in  England,  but  not  in 
Ireland,  and  for  the  alteration,  variation,  and  transpo- 
sition of  the  same,  ought  to  be  and  do  stand  altered  and 
rectified,  so  as  to  authorise  the  investment  of  the  said 
[trustfunds]  in  any  of  the  Parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  upon  Government  securities 
in  England  only,  and  so  as  to  authorise  the  alteration, 
variation,  and  transposition  of  the  same  for  or  into  other 
stocks,  funds,  or  securities  of  the  like  nature  only. 

And  this  Court  doth  declare,  that  the  trusts  in  the  said 
indenture  of  settlement  expressed  concerning  [the  trust 
funds']  for  all  and  every  the  children  and  child  of  the 
defendant  Sophia  Margaretta  Tebbitt  by  the  defendant 
Alfred  Thwa3rtes  Tebbitt,  or  any  husband  or  husbands 
with  whom  she  may  intermarry  after  his  decease,  who 
being  a  son  or  sons  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  shall  attain  that 
age  or  marry,  to  be  divided  between  or  among  such 
children,  if  more  than  one,  in  equal  shares,  and  if  there 
shall  be  but  one  such  child,  in  trust  for  that  child,  ought 
to  be  a  trust  for  all  and  every  the  children  and  child  of 
the  defendant,  Sophia  Maigaretta  Tebbitt  by  the  said 
Alfred  Thwaytes  Tebbitt,  or  any  husband  or  husbands 
with  whom  she  may  intermarry  after  his  decease,  who 
shall  attain  the  age  of  twenty*one  years,  or  marry  under 
that  age,  to  be  divided  between  or  among  such  children, 
if  more  than  one,  in  equal  shares,  and  if  there  shall  be 
but  one  such  child,  in  trust  for  that  child ;  And  thb 
Court  doth  declare,  that  the  said  indenture  of  settle- 
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meni  ought  to  be  and  do  stand  altered  and  rectified 
accordingly. 

And  this  Court  doth  declare,  that  the  words,  '  whether  the 
father  of  such  child  or  children  respectively,  if  lino^ 
shall  or  shall  not  be  of  ability  to  maintain  and  edaeite 
him,  her,  or  them,'  which  are  cont^ned  in  the  power 
in  Uie  said  indenture  of  settlement  expressed  for  the 
maintenance  and  education  of  the  child  and  children 
respectively  of  the  defendant,  Sophia  Mai^garettaTebbitt, 
in  the  meantime  and  until  his,  her,  or  their  portion  or 
respective  portions  shall  become  vested  or  payable,  ought 
to  be  struck  out  and  erased  from  the  said  indenture. 

And  this  Court  doth  declare,  that  the  power  in  the  ttid 
indenture  of  settlement  contained,  authorising  the  de- 
fendant Sophia  ICaigaretta  Tebbitt,  her  execntoner 
administrators,  by  any  writing  or  writings  under  her 
or  their  hand  or  hands,  to  appoint  a  new  trustee  or  new 
trustees  in  the  room  of  a  trustee  or  trostees  being  absent, 
or  desiring  or  becoming  incapable  to  act,  as  in  the  said  in- 
denture mentioned,  ought  to  be  and  do  stand  varied  and 
rectified  in  such  manner  as  to  authorise  the  defendant, 
Sophia  Margaretta  Tebbitt,  during  her  life,  and  dUs 
her  decease  to  authorise  the  surviving  or  continuing  trai- 
tees  or  trustee,  or  the  executors  or  administrators  of  the 
last  surviving  or  continuing  trustee^  with  the  consent  of 
the  adult  person  or  persons  (if  any)  for  the  time  bong 
entitled  or  interested  under  the  indenture  of  settlement, 
and  with  the  consent  of  the  guardian  or  guardians  of 
the  person  or  persons  (if  any)  so  entitled  or  interested, 
who  shall  be  under  the  age  of  twenty-one  years,  by  any 
deed  or  deeds,  to  be  by  the  defendant,  Sophia  Marga- 
retta Tebbitt,  or  such  surviving  or  continuing  trustees 
or  trustee,  or  the  executors  or  administrators  of  such 
last  surviving  or  continuing  trustee,  respectively  signed, 
sealed,  and  delivered,  in  the  presence  of  and  attested 
by  two  witnesses,  to  appoint  such  new  trustee  or  trus- 
tees as  aforesaid. 
And  this  Court  doth  declare,  that  the  trusts  of  the  sud 
indenture  of  settlement,  varied  and  rectified  as  aforesud, 
ought  to  be  carried  into  execution  in  like  manner  as  if 
the  same  had  been  so  varied  and  rectified,  before  the 
execution  of  the  said  indenture  by  any  of  the  parties 
thereto. 
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BuRNHAM  t7.  Bennett.  August  Qrd. 

±  HIS  case  is  reported  upon  a  former  hearing  in  2  Coll.  Br  a  settlement 
254.     The  question  remaining  to  be  determined  was,  whe-  ^^^^  aetticd*^ 
ther  Mrs.  Susannah  Stephens  had  exercised  a  power  given  ^^  *""*»  "* 
to  her  by  a  deed  dated  the  17  th  of  March,  1813,  whereby  which  happen- 
trustees  were  directed  to  hold  trust  funds,  upon  trust,  to  penom  as  a 
pay,  assign,  and  transfer,  all  the  trust  stock,  money,  and  Jh^^^diS^ 
premises,  and  the  respective  funds  and  securities  whereon  ^^  notwith- 

.  ,  standing  co- 

or  in  which  the  same  should  be  then  placed  or  invested,  Terture,  (among 
unto  and  amongst  all  and  every  such  one  or  more  of  the  L herias^wiU 
child  or  chUdren  of  William  Stephens  by  Susannah  his  ^  testament, 

,      ''  .  "*  wnting,  or 

wife,  in  such  parts,  shares,  and  proportions,  at  such  times,  any  writing 

in  such  manner  and  form,  and  subject  to  such  conditions,  he  or  in  the 

restrictions,  and  limitations,  as  the  said  Susannah  Stephens  J^i*^^*|,y 

should,  at  any  time  or  times,  notwithstanding  her  coverture,  her  dnly  signed, 

by  any  deed  or  writing,  with  or  without  power  of  revoca-  deiirered,  in 

tion,  or  by  her  last  will  and  testament  in  writing,  or  by  any  and^to^at-*^ 

writing  purporting  to  be,  or  in  the  nature  of,  a  will,  to  be  ^^^^^ 

by  her  duly  signed,  sealed,  and  delivered,  in  the  presence  We  witnesses, 

of  and  to  be  attested  by  two  or  more  credible  witnesses,  limit,  and 

give,  direct,  limit,  or  appoint  the  same ;   and  in  default  ThT^band 

of  such   gift,   direction,    limitation,  or  appointment,  and  2id*^1i8i9 

also  in  case  of  any  incomplete  one,  upon  further  trust,  and  the  donee 

to  pay,  assign,  and  transfer  the  said  trust  stock,  monies,  thedeadiofthe 

and  premises,  or  so  much  and  such  parts  or  part  thereof,  p^^,\  ^t- 

conceminff  which  there  should  be  either  no  such  disposi-  \^S^^  fo^^d 

^  ....  *^  ^        m  the  form  of  a 

tion  or  no  total  or  entire  disposition,  and  the  respective  letter,  and  seal- 
funds  or  securities  whereon  or  in  which  the  same  should  gide  only,  pur- 
porting to  bear 
date  Angnst  20th,  1816,  and  to  be  made  in  execution  of  the  power,  and  concluding  thus,  **  As 
witness  mj  hand  and  seal,"  with  a  signature  purporting  to  be  that  of  the  donee,  and  two  other 
names  in  other  hands -writing,  but  with  no  memorandum  of  attestation.  On  a  reference  to 
the  Master,  in  1847,  as  to  the  form  and  manner  of  the  execution  of  this  paper,  no  CTidence 
could  be  produced  but  such  as  was  afforded  bj  the  document : — Heldf  that  the  document  was 
not  shewn  to  be  a  due  execution  of  the  power. 
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1847.  be  then  placed  or  invested,  unto  and  amongst  all  and  Cfeiy 
BuRNHAM  ^^  chSld  and  children,  whether  sons  or  daughters,  of  tbe 
„    ^*  said  William  Stephens  by  the  sidd  Susannah  his  wife,  in 

fiSNNETT.  ... 

manner  therein  mentioned.  But  in  case  there  should  be  no 
such  child  or  children  of  the  said  William  Stephens  bj 
Susannah  his  wife,  or,  being  such,  they  should  all  die  wtdi- 
out  attaining  the  age  of  twentj-one  years  and  without 
leaving  lawful  issue,  then  upon  trust  to  pay,  asmgn,  ind 
transfer  the  said  stock,  monies,  and  premises,  or  the  respee- 
tive  funds  and  securities  whereon  or  in  which  the  aaine 
should  be  placed  or  invested,  unto  or  amongst  each  peEson 
or  persons,  and  in  such  parts,  shares,  and  proportioDi^  it 
such  times,  and  in  such  manner  and  form,  and  subject  to 
such  conditions,  restrictions,  and  limitations,  as  the  and 
Susannah,  the  wife  of  the  said  William  Steph^is,  at  iBj 
time  or  times,  during  and  notwithstanding  her  coverton^ 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be,  or  in  the  naton 
of,  a  will,  to  be  by  her  duly  executed  in  manner  afbresud, 
Bhould  give,  direct,  limit,  or  appoint 

The  bill  was  filed  by  the  surviving  trustee  of  the  deed, 
and  the  question  remaining  to  be  decided  arose  between 
two  sets  of  defendants,  one  claiming  under,  and  the  other  in 
opposition  to,  the  dispositions  contained  in  a  paper  writing 
purporting  to  be  an  execution  of  the  power,  by  way  of  i 
testamentary  appointment,  by  Susannah  Stephens.  It  wii 
written  on  three  sides  of  a  sheet  of  letter-paper,  which  wai 
folded  up,  and  sealed  outside  only,  and  indorsed,  ^The 
WiU  of  S.  Stephens." 

It  began  as  follows : — 

"On  this  day,  August  20th,  1816.  This  is  to  certify, 
that  I,  Susannah  Stephens,  now  wife  of  William  Stepheofi^ 
of  the  parish  of  Courtenhill,  in  the  county  of  Northampton, 
being  of  sound  mind,  and  authorised  and  empowered  by 
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deed  to  give  and  bequeath  my  property  as  follows:  I  give 
and  bequeath,"  &c. 

^  BURNHAK 

[Then  followed  various  bequests,  and  the  document  con-  v- 

tilt       -I  Bknnvtt. 

eluded  thus:] 

"  This  is  my  last  will  and  pleasure,  to  the  exclusion  of 
every  other.  As  witness  my  hand  and  seal,  this  date  before 
mentioned.  Susannah  Stephens. 

Morris  Ward. 

J.  Ward." 

The  whole  appeared  to  be  in  one  handwriting,  except  the 
names  "Morris  Ward,  J.  Ward."  The  defendants,  who 
disputed  the  validity  of  the  appointment,  alleged  by  their 
answer,  that  this  paper  was  a  fabrication,  and  was  in  fact 
not  written  before  1826 ;  and,  as  evidence  of  this,  the  defend- 
ants alleged,  on  information  and  belief,  that  in  1825  a  case 
had  been  laid  before  Sir  Samuel  Bomilly,  as  to  whether  a 
valid  appointment  could  then  be  made  by  Mrs.  Stephens, 
her  husband  being  then  dead,  and  that  the  opinion  was  in 
the  negative.  The  answer  also  alleged  other  circumstances 
impeaching  the  genuineness  of  the  document,  but  no  evi- 
dence was  gone  into  by  any  of  the  parties  to  the  cause. 

By  the  decree  it  was  referred  to  the  Master  to  inquire 
whether  the  instrument  was  made  during  the  coverture  of 
Susannah  Stephens,  and  at  what  time  her  signature  was 
written,  and  at  what  time  or  times,  and  for  what  purpose, 
the  names  of  Morris  Ward  and  J.  Ward  at  the  foot  of 
the  instrument  were  written,  and  in  what  maimer  and 
form,  and  with  what  ceremonies  (if  any)  the  sdd  Susannah 
Stephens  executed  the  said  instrument,  and  in  whose  pre- 
sence, and  under  what  circumstances,  the  three  signatures 
were  made. 

The  Master,  by  his  report  of  June  30,  1847,  found  that 
a  will  of  the  stud  Susannah  Stephens  had  been  produced  to 
him,  which  was  written  on  three  sides  of  a  sheet  of  letter- 
paper,  and  signed  by  her;  and  that  the  document  itself. 
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1847.        ^^^  ^^6  signature  thereto,  appeared  to  be  in  one  and  the 
2    jj"^     same  handwriting.     That  there  was  not  any  written  ffam 
V*  of  attestation  thereto,  but  that  the  names  '^  Morris  Ward' 

and  "J.  Ward"  were  written  at  the  foot  thereof,  as  wit- 
nesses. And  he  found  that  the  plaintiff  had  contended, 
before  him,  that  this  instrument,  which  was  dated  the  20di 
day  of  August,  1816,  was  not  upon  the  face  of  it  a  good 
and  valid  execution  of  the  power  of  appointment  given  to 
Susannah  Stephens  by  the  setdement ;  inasmuch  as  by  tk 
said  settlement  it  was  required  that  the  instrument  to  be 
made  in  exercise  of  such  power,  should  be  sealed  by  ha 
And  he  found,  from  the  affidavit  of  a  defendant,  named 
Kobert  Stone,  before  referred  to,  that  the  said  instmmenti 
dated  the  20th  day  of  August,  1816,  with  a  oodidl 
thereto  annexed,  was  delivered  by  the  said  Susannah  Ste- 
phens to  him,  the  said  defendant,  Kobert  Stone,  on  the  23id 
day  of  February,  1840,  which  is  the  day  upon  which  the 
said  codicil  is  dated ;  and  that  the  sidd  defendant,  Robert 
Stone,  delivered  the  said  instrument,  together  with  the  said 
codicil,  to  Mr.  George  P.  Hester,  the  solicitor  of  the  said 
Susannah  Stephens,  by  whom  the  said  codicil  was  prepared; 
and  that  the  said  instrument  and  codicil  remained  in  the 
possession  of  the  said  George  P.  Hester  until  the  decease 
of  the  said  Susannah  Stephens.  And  that  the  said  defend- 
ant, Robert  Stone,  and  Susan  his  wife,  stated  they  had 
made  diligent  inquiries  for  the  purpose  of  discovering  where 
the  said  Morris  Ward  and  J.  Ward,  the  attesting  witnesses 
to  the  said  will,  resided,  and  whether  they  were  alive  or 
dead ;  and  they  had  been  informed,  and  believed,  that  the 
said  Morris  Ward  was  dead;  and  that  all  the  inquiries 
which  the  defendants  had  caused  to  be  made  after  the  per- 
son intended  to  be  designated  by  the  name  of  J.  Ward  had 
proved  unsuccessful,  though  the  defendants  had  discovered 
two  persons  of  the  name  of  Ward,  the  initial  letters  of 
whose  names  are  "  J,"  but  each  of  whom  denied  that  he 
was  the  attesting  witness  to  the  will  of  the  said  Susannah 
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Stephens ;  and  that,  in  consequence  of  the  great  lapse  of        1847. 
time  which  had  taken  place  since  the  execution  of  the  said     2^ 

^  ^  BVRNHAM 

will  of  the  said  Susannah  Stephens,  and  there  being  no  v. 

address  annexed  to  the  names  of  the  witnesses  attesting 
the  same,  and  the  said  defendants  being  personally  unac- 
quainted with  such  witnesses,  and  the  defendants,  John 
Ward,  John  Gralliers,  James  Gralliers,  and  Sarah  Oalliers, 
refusing  to  give  the  defendants  any  information  on  the 
subject,  they,  the  said  defendants,  were  unable  to  adduce 
any  evidence  in  support  of  the  said  instrument ;  and  neither 
of  the  persons  whose  names  were  attached  to  the  said  in- 
strument as  witnesses  being  produced  before  the  said  Mas- 
ter, and  the  witnesses  who  had  been  examined  vivd  voce 
before  him  denying  any  knowledge  of  the  said  instrument, 
or  having  seen  it  previously  to  its  being  exhibited  to  them 
in  his  presence,  or  when  produced  in  Court  on  the  hearing 
of  this  cause,  and  alleging  themselves  to  be  unacquainted 
with  the  fact  of  the  said  Susannah  Stephens  having  made 
any  will,  otherwise  than  by  hearsay,  or  having  any  know- 
ledge of  the  time  of  her  making  any  will,  if  made,  the  said 
Master  was  unable  to  state  further  than  appeared  upon  the 
face  of  the  instrument  itself,  whether  the  same  was  made 
during  the  coverture  of  the  said  Susannah  Stephens ;  but 
such  instrument  bearing  date  the  20th  day  of  August,  1816, 
and  the  said  William  Stephens  dying,  as  the  said  Master 
had  before  stated,  in  the  year  1819,  it  would  appear  to  him 
that  the  same  was  made  during  the  coverture  of  the  said 
Susannah  Stephens,  and  that  the  signature  of  the  said 
Susannah  Stephens  was  written  at  the  time  the  said  instru- 
ment purports  to  bear  date.     But  at  what  time  or  times 
the  names,  Morris  Ward  and  J.  Ward,  or  either  of  them,  at 
the  foot  of  the  said  instrument,  were  or  was  written,  or  by 
whom  such  names  were  respectively  written,  the  Master 
was  not  able,  by  any  evidence  laid  before  him,  to  state ; 
but  if  such  names  were  written  by  the  persons  themselves, 
there  was  no  doubt  but  that  the  same  were  written  as  wit- 
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1847.  nesses  to  the  mgning  of  the  said  instrument  by  the  wi 
Susannah  Stephens.  And  the  Master  was  unable  to  Btite^ 
fix>m  any  evidence  before  him,  in  what  manner  and  fim^ 
if  at  all,  and  with  what  ceremony  or  oeremonies^  if  any,  Ae 
said  Susannah  Stephens  executed  the  said  instrument,  or 
in  whose  presence,  and  under  what  oircumstanoes,  theognfr* 
tures  were  made,  otherwise  than  appeared  upon  the  fioe  cf 
the  said  instrument  i1 


Mr.  ffiffram,  Mr.  Teed,  Mr.  Chandkss,  Mr.  Sdmiiaf, 
and  Mr.  Fooks,  af^^eared  for  the  different  parties.  Stanksff 
y.  Keir  (a),  fFaterman  y.  Smith  (b),  Burdett  v.  S^riiawry{e\ 
and  Buller  y.  Burt{d),  were  cited. 

The  Vice-Chancellob  said,  that  the  burthen  of  pnof 
was  upon  those  who  maintained  the  validity  of  the  appoint- 
ment. His  Honor  was  of  opinion  that  the  evidence  im 
insufficient. 


(a)  2  S.  &  S.  37.  Sagden  on  Powers,  Vol.  1,  p.31& 

(b)  9  Sim.  629.  (d)  Cited  in  4  Ad.  &  E.  15. 

(c)  10  C.  &  F.  340 ;  and  see 


T 
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1847. 

Attorney-General  v.  Corporation  of  Boston.  ^^h  Sc 

.  -^«*^»  3rJ. 

HE  question  in  this  case  arose  upon  the  construction  of  By  a  charter  of 

a  charter  of  the  1  &  2  of  Philip  &  Mary,  of  which  the  io^JJi^^^f"^. 

material  parts  were  the  following : —  ^'  ^^^^'  ^^^ 

^  ^  reciting,  that 

18  presbyten, 

"  Phillipus  et  Maria,  Dei  gratia  Rex  et  Kegina  Anglic,  12  poor  men 
&C.,  Omnibus  ad  quos  presentes  littere  pervenerint,  salutem.  ^J^,!^^^^ 
Cum  Burgus  nostcr  de  Boston  in  comitatu  nostro  Lincoln  Boston,  out  of 

.     ,  .  1  .  .,  theiwuesof 

Bit  burgus  antiquus ;  et  cum  nuper  de  exitibus  et  reven-  certain  guUds 

cionibus   terra?,   tenntoj,    possessionu   et  hereditamento?,  Jl^d^hcreofthe 

qua^em  gildaj  et  fratnitat'  infra  eundem  burgum,  erect'  et  P?IJ"*^??i^ 

fiindat',  octodecem  presbiteri,  quindecem  clerici  et  duodecem  the  Crown,  to 

pauperes,  ad  Dei  gloriam  et  honorem  sustentat'  et  manutent'  the  Catholic 

fuerunt  infra  eundem  Burgum.     Et  cum  virtute  et  pretextu  ^^'.'*i?^„ 

cujusdam  actus  de  diversis  cantariis,  collegiis,  gildis,  frater-  witnetaed,  that, 

.  considering  a 

nitatibus,  liberis  capellis  et  aliis  dissolvend  et  determinand,  provisionfor 
in  parliamento  precharissimi  fratris  nn,  Edwardi  sexti  nuper  and^cmaintel 
Regis  Anglic,  anno  regni  sui  primo,  inter  alia  edi?  et  proviS  '**°*^  °^  *^ 

poor,  and  tne 

dicu  terre,   tenemente,  possessiones,  et  hereditamenta  ad  education  of 
manus  dicti  fratris  nostri  deyeniebant,  pretextu  cujus,  divinus  ed  to  the  regal 
cultus  ac  relevamen  et  suppetia  paupe?  inhabitancium  ejus-  the*humb1e*' 
dem  Burgi,  in  summam  dolorem  omi  pboe  et  catholico«  in-  petition  of  the 

,  ,    ,  ,  ,  mayor  and  bur- 

habitancm  ibidem,  valde  adempta  et  extincta  fuerunt :  Nos  gesses,  and  in 
vero  prcmissa  in  animo  nostro  revolventes,  ac  nobiscum  ©f  ttlechai^ 
paulo  altius  considerantes  reformac6em  eosdem  enormefi  ad  y^ich  Aey  sus- 

*  ^  ...  tained  in  and 

nrm  regale  manus  et  functionem  pertinere,  ac  divinu  cultum,  about  the  repa- 
et  su8tentac6em  paupe^,  ac  educac6em  Juvenu  et  puero;  bridge  and 

port,  and  that 
they  might  be  better  able  to  sustain  these  charges,  the  King  and  Queen  granted  certain  lands 
to  the  corporation,  to  the  intent  that  they  should  find  and  maintain  a  grammar-school  in  Bos- 
ton, and  a  schoolmaster,  two  priests  to  celebrate  divine  service  in  the  parish  church,  and  four 
poor  persons  to  pray  for  the  sools  of  the  King  and  Queen,  and  their  ancestors,  with  a  direction 
to  apply  all  the  rents  and  profits  **  ad  sustentationem  pedagogi  et  suppedagogi  scole  predicts 
ac  cappellanos  et  pauperes  predictos  et  alia  necessaria  predict'  burgum  scholam  capillanos  et 
pauperes  predict'  et  sustentationem  et  manutendonem  eonmdem  tantnmmodo  tangentia  et  con- 
cementia." 

Heldf  that  the  trusts  were  for  religious  purposes,  education,  and  the  relief  of  the  poor  ezdn- 
sively. 

Effect  of  usage  in  the  construction  of  diartert. 
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hujus  regni  nostri  in  probis  litteris  erudiend  acqne  ednoenl 
providere,  in  con8idera£6e  premissoif,  ao  ad  hunulem  peti- 
CoRPORATioN  ^^™  fidelium  et  dilco;  subdito;  nro^  majoris  et  bnigenam 
OF  Boston,  jgi  burgi  de  Bostofi,  ac  in  con8idera66e  grandium  onemm 
et  expenS  que  dicti  major  et  burgenses  indies  et  confinoe 
sustinent  in  et  circa  reparac&em  pontis  et  portos  nostnm 
ibidem,  et  ut  iidem  major  et  burgenses  reparaSSes  et  siuteih 
tac6e8  eo^dem  pontis  et  portus  melius  supportare  posantct 
yaleant>  de  gracia  nostra  speciali,  ac  ex  carta  sciencifl,  et 
mero  motu  nostris,  dedimus  et  concessimus,  ac  per  presenter 
pro  nobis,  heredibus,  et  successoribus  nostrisy  damns  etooo- 
cedimus,  quantum  in  nobis  est,  prefat'  majori  et  burgenaibiii 
burgi  nostri  de  Bostofi." 

Then  follows  a  description  of  the  parcels : — 

'^  Habendum,  tenendum,  et  gaudendum  predca  messnsgas 
cotagia,  gardina,  tras,  tenta,  prata,  pascuas,  pastur,  boecofl, 
subboscos,  reddi?,  reYerc6es,  et  servicia,  ac  cetera  omia  ^ 
singula  premissa  superius  expres.  et  specifica?,  et  revere^  et 
reyerc  ea^dem,  cum  eo;  pertifi  uniyersis,  prefatis  Majori  et 
Burgens  dci  Burgi  nri  de  Boston,  et  success,  suis  impeiv 
petufi,  ad  intenc6em  inyeniend,  manutenend,  et  stabiliend 
imperpetuQ  unam  liberam  Scolam  Gramaticalem  in  Boston 
predca,  ac  unu  Magrm  siye  Pedagogum  idoneu  ad  docend, 
erudiend,  et  Syiend  in  eadem  scola,  pro  educacoe  et  in- 
strucccoe  puero;  et  juyenu  in  Gramatica;  nee  non  ad  in- 
yeniend duos  Presbiteros  p  diyina  Syicii  celebrac6c  in  ccclia 
parochial  de  Boston  predic?;  Et  quatuor  Pauperes  inha- 
bitantes  Burgi  predci,  ad  orandum  pro  bono  statu  nrm 
dum  yixerimus,  ac  pro  aiabus  nrm  cum  ab  hac  luce  migra- 
yerimus,  et  pro  aiabus  progenitor  nro^  ibidem  imperpetuiL 
Tenendum  de  nobis  ac  hered  et  success,,  nostr  predce  dne 
Regine,  ut  de  manerio  nro  de  Castoem,  dco  Coin  nro  Lin- 
colfil,  per  fidelitatem  tantum,  in  libero  socagio  et  non  in 
capite,  pro  oinib3  redditib3,  l^yiciis,  exaccionib3,  et  de- 
mandis  quibuscumq^.     Et  ulterius  Damns,  et  per  presentes. 
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concedimus,  prefa?  majori  et  BurgenS  dci  Burgi  de  Boston,         1847. 
omia  exitus,  redditus,  revercSes,  et  proficua  omniu  et  sin-     Att.-Gkn. 
gnlo^  premisso^  cum  pertifi,  a  tempore  attincture  dci  Willi    compoRAxioK 
nuper  Marchionis  North?  hucusc]^  proveniefl,  sive  crescefl,     o'  Boston. 
feend  eisdem  majori  et  Burgen8ib3  ex  dono  nro,  absq^  com- 
pote seu  aliquo  alio  pro  inde  quoquomodo  reddendo  solvend, 
Tcl  faciend.     Et  yolum^  et  ordinamus  quod  Major  et  Bur- 
genses  predci  et  successores  sui  omia  exitus,  reddit,  et  pro- 
ficua de  tempore  in  tempus  provenien  de  messuagiis^cotagiis, 
terris,  tenBs,  et  possessionibus  predic?  superius  per  presentes 
conces^  exponant,  expendent,  et  convertant  ad  sustenta- 
66em  pedagogi  et  suppedagogi  Scole  predce,  ac  Cappellano; 
et  paupe^  predic?,  ac  alia  necessaria  predic^Burgum  Scholam^ 
Cappellanos,  et  pauperes  predict,  et  BU8tenta£6em  et  manu- 
tenc6em  eo^dem,  tantumodo  tangefi  et  concemefi,  et  non 
alitor,  nee  ad  aliquos  alios  usus  seu  inten86es." 

The  circumstances  of  the  case  and  the  substance  of  the 
arguments  sufficiently  appear  from  the  judgment. 

Mr.  Swanston  and  Mr.  Metcalfe  supported  the  informa- 
tion. 

Mr.  Bacon  and  Mr.  Hobhouse  appeared  for  the  school- 
master. 

Mr.  Wigram  and  Mr.  Cole  appeared  for  the  trustees. 

Mr.  MalinSy  Mr.  Hlderton,  Mr.  Spurrier,  and  Mr.  J.  D. 
Chambers,  appeared  for  the  other  defendants. 

The  Vice-Chancellor  : 

I  have  felt  little  or  no  difficulty  with  regard  to  the     Aug.Qrd. 
course  to  be  taken  by  the  Court  at  the  present  stage  of  this 
cause,  except  as  to  the  question  of  the  interpretation  of  the 
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charter  of  Philip  &  Mary,  which  was  argaed  on  the  24lk 
and  26th  of  July  last^  and  seemed  then,  as  it  still  seeniB  to 

Corporation  °^®*  ^^®  ^^  Bome  nicety.  Of  this  I  have  now  to  diqMM^ 
OF  Boston,  the  contention  being,  whether  the  annual  rents  of  ihe 
estates  held  by  the  corporation  or  the  borough  tmsteesrf 
Boston,  under  the  charter,  exceeding  now  twenty-fold  rt 
least,  I  believe,  the  annual  rents  of  them  at  the  date  of  ihe 
charter,  and  amounting  to  considerably  more  than  suffident 
to  supply  proper  stipends  for  a  master  and  undermaster  rf 
the  grammar  school,  proper  incomes  for  the  two  presbyten 
or  chaplains,  and  a  proper  maintenance  for  four  poor  moDt 
the  surplus  is  wholly  or  in  part  apphcable  directly  to  the 
support  of  the  port  and  bridge  of  Boston,  or  to  mnnicipel 
purposes,  being  purposes  neither  of  charity,  (in  the  restricted 
sense  in  which  that  word  is  popularly  used,)  nor  of  educatioD, 
nor  of  religion.  The  corporation  maintain  the  affirmathe 
of  this  proposition;  some,  if  not  all  of  the  other  parties  to 
the  record,  the  negative;  and  I  suppose  that  the  corporation 
would  be  very  clearly  in  the  wrong  upon  the  point,  but  fixr 
the  expression  ^^Burgmn"  being  found  where  it  is,  towanb 
the  dose  of  the  charter,  inmiediately  before  the  words 
''  Scholam  Cappellanos  et  pauperes."  That  expression,  how- 
ever, being  there,  the  corporation  rely  upon  it,  though  not 
solely,  for  they  rely  also  on  the  mention  of  the  bridge  and 
port,  twice  made  in  an  earlier  part  of  the  instrument,  and 
especially  on  the  words  ^^  et  ut  iidcm  major  et  buigensee 
reparationes  et  sustentationes  eorundem  pontis  et  portos 
melius  supportare  possint  et  valeant,"  and  moreover  on 
usage ;  for  they  say  that  all  usage,  ever  since  the  charter,  has 
been  in  favour  of  their  interpretation  of  it  Their  opponents, 
on  the  other  hand,  claiming  the  whole  of  the  rents  for  the 
poor,  for  education,  and  for  religious  purposes,  say  that  such 
usage  as  there  has  been  at  all,  has  (rightly  considered)  been 
against  the  present  views  of  the  corporation,  but  that,  inde- 
pendently of  usage,  the  language  of  the  charter  is,  without 
obscurity  or  ambiguity,  contrary  to  those  views.     And  it  is 
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particularly  contended,  by  those  who  support  the  informa-  1847. 
tioD,  that  the  charges  of  repairing  the  bridge  and  port  are  Arr.-GKN. 
mentioned,  where  they  are  mentioned  in  the  first  instance,  corpobatiok 
only  as  forming  grounds  for  the  gracious  and  fayourable  of  BogroK. 
consideration  of  the  Crown  towards  the  corporation  or 
borough,  (in  which  point  of  view  it  may  perhaps  be  not 
quite  imworthy  of  remark,  that  the  charter  has  the  word 
"nostrum"  after  '^pontiset  portus"  where  they  first  occur). 
For  the  information,  it  is  also  alleged  to  be  a  reasonable 
supposition,  that  at  the  date  of  the  charter  the  corporation 
and  chief  townspeople  were  subjected,  or  likely  to  be  sub- 
jected, voluntarily  or  otherwise,  to  expenses  for  purposes  of 
religion  and  education,  from  which  (as  it  is  argued)  they 
had,  before  the  time  of  Edward  6th,  been  free,  and  from 
which  (as  it  is  also  argued)  the  grant  relieved,  or  would 
relieve  them;  and  so,  upon  any  mode  of  reading  the  charter, 
would,  by  restoration  or  otherwise,  increase,  if  not  directly 
yet  indirectly,  their  means  of  meeting  the  expenses  of  main- 
taining the  bridge  and  port;  and  especially  it  appearing  that 
all  the  estates  granted  by  the  charter  were,  as  the  charter 
itself  shows,  estates  theretofore  belonging  respectively  to 
the  then  late  guilds  or  fraternities  particularly  mentioned 
in  the  charter.  The  opponents  of  the  corporation  rely 
much  on  the  reference  contained  in  it  to  the  eighteen 
^'Presbyteri,"  the  fifteen  "Clerici,"  and  the  twelve  '^Pau- 
peres,"  that  had  been  supported  from  the  revenues  of  lands 
of  certain  guilds  and  fraternities  founded  in  Boston  ^'ad 
Dei  gloriam  et  honorem,"  and  to  the  dissolution  of  guilds 
and  fraternities  under  Edward  6  th,  '^  virtute  et  pretextu" 
of  which  (says  the  charter)  those  lands  had  come  to  his 
hands :  ^^Pretextu  cujus"  (the  charter  goes  on  to  say) :  [His 
Honor  read  the  commencement  of  the  charter.]  The  op- 
ponents of  the  corporation  rely,  moreover,  on  this  passage 
immediately  following  the  habendum:  [His  Honor  read 
it]  And  it  is  insisted,  against  the  corporation,  that  the  pas- 
sage just  read,  mentioning  purposes  of  charity  (in  the  sense 
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before  stated)  and  of  education  and  religion  alone,  and  the 
later  passage,  which  directs  the  application  of  the  rents,  speak- 
ComPiJiATioK  ingparticdarlyoftiiema8ter,tiieunderma8ter,thechaplsiii>, 
OF  Boston,  and  the  poor,  it  is  unreasonable  to  read  '^  alia  necessaria'iD 
that  passage,  as  having  relation  to  any  other  object  than  tlie 
school,  the  chapliuns,  and  the  poor,  notwithstanding  the  oc- 
currence of  '^  Burgum"  before  **  Scholam."  It  may  be  thougH 
perhaps  (I  may  add),  that  the  later  words  ^'  sustentationem  et 
manutentionem,"  standing  where  they  do,  are  leas  favouribk 
to  the  view  of  the  corporation  than  to  the  advexBe  Tiew— 
are  scarcely  with  probability  applicable  to  the  '^  borough' 
generally,  or  at  large — ^however  well  they  might  be  applied 
to  the  port  and  bridge;  but  neither  the  port  nor  the  bridge 
is  here  mentioned.  The  ^' tantummodo,"  too^  and  the  "et 
non  aliter  nee  ad  aliquos  alios  usus,"  may  be  perhaps  thought 
unlikely  expressions  to  accompany  or  follow  a  provirion 
embracing  all  necessary  things  touching  and  concerning  the 
borough.  I  may  notice  also,  (though,  perhaps,  afler  what  I 
have  said,  it  is  superfluous),  that  the  argument  for  the  in- 
formation charged  the  present  theory  of  the  corporation 
with  improbability,  and  something  more,  in  attributing  (as 
by  those  who  oppose  the  corporation  it  is  said  to  do)  a  pa^ 
pose  or  object  to  the  grantors  which  the  charter,  it  is  said, 
shews  by  its  recital  or  preamble,  and  the  commencement 
of  its  operative  part,  to  have  been  necessarily,  in  the  view 
of  the  grantors,  sacrilegious,  or  as  bad — the  objects,  for 
which  the  guilds  or  fraternities  that  had  the  property  held 
it,  being  considered.  And  with  regard  to  this  part  of  the 
argument  I  may  state,  that  (whether  under  the  words 
^'probis  Uteris"  or  otherwise)  education  such  as  that  for 
which  the  charter  intended  to  provide  at  least  some  means, 
may  probably  with  reason  be  thought  a  matter  of  public 
benefit  more  germane  to  some  part  at  least  of  the  purposes 
of  the  dissolved  guilds  or  fraternities,  than  the  general 
municipal  objects  for  which  the  corporation  contend. 
Their  opponents  seemed  to  rely  (I  may  likewise  observe) 
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on  the  yearly  value  of  the  granted  property,  stated  in  the         1847. 
charter  to  be  £60,  as  shewing,  it  was  contended,  that  the     Att.-Gbn. 
annual  rents  could  not  then  have  been  more  than  sufficient   corporation 
for  the  proper  maintenance  of  the  grammar-school  meant     *>'  Boston. 
to  be  founded,  the  four  chaplains,  and  the  four  poor. 

With  regard  to  the  argument  from  usage,  on  either  side, 
I  omit  it  for  the  present,  but  shall  consider  that  anon. 
Setting  it  aside  for  the  moment,  the  conflict  of  the  other 
arguments  is  not,  I  think,  an  excessively  unequal  one,  if 
"burgum"  (the  "burgum"  on  which  the  corporation  so 
mainly  rely)  ought  to  be  read  as  on  each  side  of  the  con- 
troversy I  collected  it  to  be  read,  namely,  as  a  word  in  the 
accusative  case  singular.  I  doubt  whether  it  ought  to  be 
80  read,  and  whether  it  is  not,  in  truth,  an  abbreviation  of 
**  burgensium."  The  omission  of  a  mark  over  it  indicative 
of  abbreviation  is  not  decisive  against  this  reading,  I  think, 
looking  especially  at  some  other  parts  of  the  parchment. 
If  the  charter  was  intended  to  say  what  in  English  would 
be  '^borough  school,"  it  was  better  and  I  suppose  more 
probable  Latin  surely,  even  of  such  Latinity,  to  express  that 
by  "  burgensiimi  scholam,"  (the  bui^sses'  school),  than  by 
a  barbarism  so  violent  as  *^  burgum  scholam,"  considered 
as  a  compound  Latin  word.  Now,  if  "  burgensium  scho- 
1am "  be  the  true  reading,  that  may  account  well  for  the 
**  predic?"  immediately  before,  and  may  make  this  expres- 
sion, as  one  in  concord  with  **  burgensium,"  neither  mis- 
placed, nor  awkward  (in  such  a  composition),  nor  superfluous. 
But  if  it  is  considered  to  be  an  adjective,  or  a  participle 
agreeing  with  *^  necessaria,"  (a  word  used,  I  suppose,  sub- 
stantively), the  expression  must,  if  not  nonsense,  and  not 
strictly  improper,  be  thought  uncouth,  I  suppose,  at  least ; 
and  considered  as  agreeing  with  the  following  substantives 
in  the  accusative  case,  or  either  of  them,  probably  this 
predict"  must  be  thought  superfluous,  or  render  the  later 
predic?  "  superfluous.  Certainly  also  it  seems  to  me  very 
difficult,  if  not  impossible,  to  read  "  necessaria  predict "  as 
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1847-        ^^  nccessaria  prscdictorum^"  in  the  sense  of  constnung  the 

ATT..Gzir.     latter  word  as  indicating  or  comprising  the  master^  xnaia- 

CoRPORATioN  ™^^^>  chaplains,  and  poor.     I  do  not,  however,  mean  to 

OF  Boston,     decide,  that  by  ^'  predic?,  burgum  scholam"  is  meant  ^ihe 

aforesaid  burgesses'  schooL"    I  say  merely  that  I  think  sndi 

a  reading  rationally  possible ;  and,  if  it  is  the  true  reading 

the  foundation,  I  suppose,  of  the  argument  of  the  corpon> 

tion  fails. 

Assuming,  however,  the  word  ^^  burgum"  as  to  bepo- 
perly  read  and  understood  in  the  accusative  case  singultfi 
I  apprehend  that  the  question  remains,— or,  if  the  questiooB 
are  several,  the  questions  remain, — ^whether  the  words  ''alii 
necessaria"  maybe  read  in  the  sense  of  not  including  a  refo^ 
ence  to  the  port  and  bridge,  and — ^whether,  from  the  whok 
of  the  contents  of  the  charter  taken  together,  an  intention  h 
favour  of  religious  purposes,  in  favour  of  education,  and  in 
favour  of  the  poor  exclusively,  does  not  sufficiently  appesL 
Now,  after  wcigliing  the  several  arguments  that  I  hate 
mentioned,  and  the  observations  that  I  have  stated  as  sog> 
gesting  themselves  to  me,  (nor  without  bearing  in  mind  the 
law  with  respect  to  the  power  of  corporations,  such  as  the 
corporation  of  Boston,  over  their  general  property,  which 
prevailed  in  the  time  of  Philip  and  Mary,  as  well  as  long 
aftenvards),  I  have  arrived,  though  with  some  degree  of 
hesitation,  at  the  conclusion,  that  the  contents  of  the  charter, 
taken  together,  exhibit  an  intention  upon  the  part  of  the 
grantors  in  favour  of  religious  purposes,  in  favour  of  edacir 
tion,  and  in  favour  of  the  poor  exclusively,  and  therefore  that 
the  rents  of  the  lands  granted  by  it  are  not  applicable  to 
any  other  purpose.  Nor  do  I  think  the  soundness  of  this  con- 
clusion rendered  more  questionable  or  more  doubtful  than 
otherwise  it  would  be  by  any  prerogative  or  any  peculiar 
privilege  to  which  the  Crown  may  be  entitled  as  to  the 
mode  of  construing  its  grant. 

I  have,  however,  excluded  hitherto  from  consideration  the 
effect,  if  any,  which  usage  ought  to  have  upon  the  constmo- 
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tion  of  the  charter.    Lord  Eldon^  in  the  Bristol  case  (a),  and         1847. 
probably  with  his  usual  accuracy,  said:    "The  Statute  of     ^^  7gkn. 
Limitations   undoubtedly  does  not  apply;  but  length  of  «• 

time  (although  it  must  be  admitted  that  the  charity  is  not  of  Boston. 
barred  by  it)  is  a  very  material  consideration,  when  the 
question  is,  what  is  the  effect  and  true  construction  of  the 
instrument.  Is  it  according  to  the  practice  and  enjoyment 
which  has  obtained  for  more  than  two  centuries,  or  has  that 
practice  and  enjoyment  been  a  breach  of  trust?  If  it  has, 
we  must  not  scruple  to  disturb  it;  but  still  regard  must  be 
had  to  that  circumstance." 

In  the  present  case,  howerer,  I  am  not  satisfied  that  the 
usage  shewn  to  have  prevailed,  so  far  as  there  has  been  usage, 
is  in  favour  of  the  present  views  of  the  corporation.  The 
particular  language  of  the  charter,  and  the  particular  posi- 
tion of  the  corporation  with  regard  to  the  matters  in  ques- 
tion, as  the  law,  and  their  rights  and  powers,  stood  before 
the  Municipal  Reform  Act,  must  be  recollected;  and  it 
must  be  remembered  what  were  their  course  and  mode  of 
action  and  of  management  before  that  act,  with  reference 
not  merely  to  the  property  held  under  the  charter,  but 
also  to  other  property,  of  which  they  were  merely  trustees 
for  purposes  in  every  sense  charitable,  and  to  their  general 
property.  Looking  at  the  facts  and  circumstances  appear- 
ing upon  the  Master^s  report,  I  am  of  opinion  that  it  would 
be  unsafe  and  improper  to  consider  the  question  of  the  con- 
struction of  the  charter  as  governed,  or  illustrated,  or  affected 
by  usage  in  a  manner  favourable  to  the  present  contention 
of  the  corporation. 

(a)  2  Jac.  &W.  321. 
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1847. 


August  2nd  Sc  ^  parfe  Franklyn,  In  the  Matter  of  Frankltn'b  Set- 
1848,  tlement,  and  In  the  Matter  of  The  Great  Northed 

Railway  Act,  1846. 


March  4th, 


rn 


Form  of  order 


'11 

1  HIS  was  the  petition  of  the  tenant  for  life,  under  a 
of  reference  as    settlement  dated  the  2nd  of  March,  1830,  whereby  certMn 

to  temporary  ^  in 

investment  on  hereditaments,  afterwards  sold  to  the  Great  K'orthem  Bul- 

i^nr^ofmo.  waj  Company,  were  (subject  to  certain  limitatioiis,  wUdi 

wJrtt^^ttie  ^^  determined)  limited  and  assured  to  the  use  of  Fnmcii 

DorchaMof  Edmund  Franklyn  and  Elisabeth  his  wifej  during  their 

way  company,  joint  natural  lives,  and  the  life  of  the  longer  liver  of  then^ 

On  the  Master        •,!     i*     •    j 

reporting  ^^^'^  divers  remainders  over. 

against  the  pro-       Francis  Edmund  Franklyn  died  on  the  5th  of  Januur, 

posed  mTest-  ...  .  .  . 

ment,  and  that    1843,  leaving  his  wife,  the  petitioner,  Elizabeth  Franklyn, 

no  investment     .  .  .   . 

on  real  seen-       him  surviving. 

t^thThL^t        '^^^  ^^^^^  Northern  Railway  Company  contracted  for 
of  the  parties     the  purchase  of  the  hereditaments  for  £5500  ;  and,  in  pur- 

—Held,  that  it  ^   ,  .,  i    ■«  »        r 

was  competent   suancc  of  the  contract,  paid,  on  the  25th  day  of  Jane,  1847, 
BO  to^report;      the  purchase-money  into  the  Bank  of  England^  to  the  credit 

d^lil'^^too?-    of  the  Company. 

dcr  the  invest-        Mrs.  Franklyn  then  presented  the  present  petition,  pray- 

ment  to  be 

made.  ing  that  £4500,  part  of  the  money  paid  into  court,  mi^t 

be  invested  upon  a  mortgage  of  certain  real  estate  mentioned 
in  the  petition,  until  a  proper  purchase  could  be  found  for 
the  permanent  re-investment  of  the  whole  purchase-money. 


Mr.  De  Gex,  in  support  of  the  petition,  submitted,  that 
the  70th  section  of  the  Lands  Clauses  Consolidation  Act, 
8  Vict.  c.  18,  providing  that  until  purchase-money  can  be 
permanently  re-investcd,  according  to  the  provisions  of  the 
act,  it  may,  upon  an  order  of  the  Court,  be  invested  by  the 
Accountant-Gcneral  in  the  purchase  of  £3  per  Cent.  Con- 
solidated Annuities,  or  Keduced  Bank  Annuities,  or  in  Gro- 
vemment  or  real  securities,  was  sufficient  to  warrant  the 
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application ;  and  that,  although  the  act  contained  no  details        1847. 
as  to  the  mode  of.  investment,  or  in  whose  name  any  mort-      j^^  parte 

gage  was  to  be  taken,  the  necessary  reference  to  the  Master  ^^^j^^^^* 

might  extend  to  these  particulars.  Framklyn's 

Skttlkmknt, 
and  In  re 

Mr.  JoUiffey  for  the  Company,  said  they  were  willing  to     j^rthtoT 
act  as  the  Court  shoidd  direct,  but  submitted  whether  they  ^^^^TL^I^^' 
could  fairly  be  called  upon  to  pay  the  extra  expenses  be- 
yond those  which  an  inyestment  in  the  funds  would  occasion. 

The  Vice-chancellor  said,  that  the  act  appeared  to 
sanction  temporary  investments  upon  real  security,  and 
must  be  taken  to  contemplate  such  investments  in  the  pro- 
visions relating  to  expenses.  The  proper  time,  however,  for 
these  considerations  would  be  when  the  Master  had  made 
his  report. 

The  following  was  the  form  of  the  order : — 

It  is  ordered,  that  it  be  referred  to  the  Master  of 
this  court,  in  rotation,  to  inquire  and  state  to 
the  Court,  whether  it  will  be  fit  and  proper, 
and  for  the  benefit  of  the  parties  interested 
under  the  indentures  of  lease  and  release,  dated 
respectively  the  1st  and  2nd  days  of  March, 
1830,  and  under  the  will  of  Francis  Edmund 
Franklyn,  in  the  petition  named,  dated  the 
10th  day  of  March,  1842,  that  the  sum  of 
£4500,  part  of  the  sum  of  £5500  cash,  part  of 
the  sum  of  £10,047  cash  in  the  Bank  to  the 
credit  of  the  Great  Northern  Bailway  Com- 
pany, should  be  laid  out  at  interest  on  the  secu- 
rity of  the  real  estate  in  the  petition  mentioned ; 
and,  if  so,  whether  a  good  title  can  be  made  to 
the  estate  comprised  in  the  said  proposed  secu- 
rity, and  in  whose  name  or  names  the  said  secu- 
rity shall  be  taken. 


530  CABE8  IN  CHANCERY. 

1847.  I^e  order  then  went  on  to  direct  the  inTest- 

Ex  parte  ment,  in  the  meantime^  in  stock. 

Frankltn, 

„    ^"  ^*    ,         On  the  14th  of  February,  1848,  the  Master  nuule  hk 
Skttlbiibnt,   report,  whereby  he  certified,  that  he  was  of  opinion  and 
Tni  Grbat    found,  that  it  would  not  be  fit  and  proper,  and  for  the 
EailwatAct,  benefit  of  the  parties  interested  under  the  indentureB  rf 
1846.         lease  and  release,  dated  respectively  the  1st  and  2nd  days 
of  March,  1830,  and  under  the  will  of  Francis  Edmund 
Franklyn,  in  the  petition  named,  dated  the  10th  day  of 
March,   1842,  that  the  said  sum  of  £4500,   part  of  de 
said  sum  of  £5500  cash,  part  of  the  said  sum  of  £10,047 
cash  in  the  Bank  to  the  credit  of  the  Great  Northern  Bail- 
way  Company,  should  be  laid  out  at  interest  on  the  secu- 
rity of  the  real  estate  in  the  said  petition  mentioned,  or  any 
other  real  security. 

The  petitioners  then  presented  another  petition,  praying 
that  the  Master  might  review  his  report. 

1848.  Mr.  Metcalfe^  in  support  of  the  petition,  contended,  that, 

March  Ath,  under  a  reference  respecting  a  particular  security,  it  was 
not  competent  for  the  Master  to  find  that  no  real  security 
was  eligible,  which  was,  in  fact,  inconsistent  with  the  order. 
The  Court,  having  before  it  all  the  facts  as  to  the  situation 
of  the  pai*ties,  had,  by  its  order,  decided  that  an  investment 
upon  real  security  was  for  their  benefit.  The  office  of  the 
Master  was  to  report  on  the  particulars  of  the  security  pro- 
posed, and  not  to  reject  it  on  groimds  applicable  to  all  real 
securities. 

Mr.  Dcmsoriy  for  the  Company,  supported  the  report, 
and  argued,  that,  as  the  extra  expenses  ought  not  to  be 
borne  by  the  Company,  no  real  security  could  be  eligible 
as  a  temporary  investment,  except  under  very  peculiar  cir- 
cumstances. 
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Mr.  Metcalfey  in  reply.  1848. 

Ex  parte 

The  Vice-Chancellor  said,  that  investments  upon  mort-  Frankltn, 

*  In  re 

gage  had  many  disadvantages  as  well  as  advantages ;  and,  Frankltn'b 

on  the  whole,  he  saw  no  reason  for  dissenting  from  the  Mas-  and  in  re  ' 

ter's  opinion.     The  order  must  be  merely  for  payment  of  'jj'o^^'^g^ 

the  dividends  to  the  petitioners.     The  Company  must  pay  RailwayAct, 
the  costs  of  the  former  petition  and  the  proceedings  in  the 
Master's  ofSce,  and  each  party  must  pay  their  own  costs  of 
the  present  petition. 

Ordered  accordingly. 


1847. 
Callow  v.  Howle.  Nov.  5th. 

jL  he  plaintiff  was  the  solicitor  of  one  of  the  defendants  The  drcum- 

stancCi  that  the 

before  her  marriage,  and  had,  in  that  character,  transacted  solicitor  of  a 
professional  business  for  her.     After  her  marriage,  he  con-  ^^  j^,  ^g. 
tmued  to  act  as  the  solicitor  of  the  husband  and  wife.     The  ^^  businwa 

relating  to  the 

husband  having  become  bankrupt,  the  solicitor  instituted  separate  estate 
the  present  suit  against  the  husband  and  wife,  and  the  trus-  not  sufficient  to 
tees  of  their  marriage  settlement,  for  payment  of  his  bill  of  1^^  diiwtlj^" 
costs  out  of  the  wife's  separate  estate.     The  first  employ-  liable  for  the 

t        ,   .     .  /v,  .  amount  of  his 

ment  of  the  plaintiff  was  in  1833,  and  related  to  the  assign-  bill  of  costs, 
ment  to  the  wife,  before  her  marriage,  of  certain  leasehold  answer ^of^us- 
houses  at  Hoxton,  which  were,  at  the  same  time,  mortgaged  ^^°^  •«***  ^^ 
by  her  to  secure  part  of  the  purchase-money.     The  item  in  against  the 
the  bill  relating  to  this  business  amounted  to  23/.  17^.,  in*  ferenoetoher 
eluding  stamps;   the  items  in  respect  of  business  before  "^P"*** ■***•• 
the  marriage  amounted  to  15/.  19^.  ScL    The  marriage  took 
place  m  April,  1834,  when  a  settlement  was  executed,  which 
was  prepared  by  the  plaintiff,  and  whereby  the  leasehold 
premises,  and  other  property  of  the  wife,  were  assigned  to 
trustees,  upon  trust  to  pay  the  rents  and  profits  to  the  wife 
for  her  separate  use  during  her  life ;  and,  after  her  decease. 
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upon  trust  for  such  persons  as  she  should  bj  will  appoint; 
and,  for  want  of  appointment,  upon  trust  for  her  l^al  per- 
sonal representative  or  representatives. 

One  of  the  trustees  declined  to  act,  and  on  July  22,  1835, 
deeds  were  executed  bj  the  wife  and  the  trustees,  in  execu- 
tion of  a  power  in  the  settlement,  appointing  a  new  trustee, 
and  assigning  the  trust  property  to  him  and  the  oontinaiiig 
trustee.  These  deeds  were  prepared  by  the  plaintifl^  and 
indorsed  on  the  settlement  The  husband  was  not  a  party 
to  them. 

In  1839  the  plaintiff  delivered  his  bill  of  costs  to  the  hus- 
band, amounting  to  92/.  Os,  Sdy  the  whole  being  incurred 
with  reference  to  the  wife's  property,  except  about  £2.  He 
received  from  the  husband  £5  on  account. 

In  1840  the  wife  procured  letters  of  administration  to 
her  mother^s  estate;  and  afterwards  the  plaintiff,  by  the  di- 
rection, as  he  alleged,  of  the  husband  and  wife,  brought  cer- 
tain actions  of  trover  to  recover  part  of  the  mother's  estate. 
In  1844  he  took  certain  proceedings  in  ejectment,  on  be- 
half of  the  husband  and  wife,  against  one  of  the  under- 
lessees  of  the  leaseholds  comprised  in  the  settlement.  These 
proceedings  were  taken  in  the  name  of  a  mortgagee.  In 
November,  1844,  the  husband  paid  the  complainant  £100 
on  account  of  the  costs  payable  to  the  defendant  in  the  ac- 
tion, which  left  a  balance  in  favour  of  the  husband,  and 
this  balance  he  directed  the  plaintiff  to  retain  on  account  of 
his  own  fees  and  disbursements.  In  1843  other  deeds  ap- 
pointed a  new  trustee,  and  the  settlement  was  prepared  and 
executed.  On  September  13th,  1845,  the  plaintiff  delivered 
his  bill  of  costs,  as  the  attorney  and  solicitor  of  the  wife,  to 
the  husband,  amounting  to  399/.  14^.,  which,  on  the  appli- 
cation of  the  plaintiff,  was  taxed  at  386/.  I9s. 

On  the  4th  of  November,  1845,  a  fiat  in  bankruptcy  is- 
sued against  the  husband,  on  his  own  petition. 

The  prayer  was,  that  it  might  be  declared  that  the  plain- 
tiff was  entitled  to  stand  and  be  considered  a  creditor  against 
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the  separate  estate  of  the  wife  comprised  in  the  settlement, 
for  80  much  of  his  bill  as  became  due  for  business  done  by 
the  plaintiff  by  her  direction,  for,  or  on  account,  or  in  re- 
spect of  his  or  her  separate  estate,  and  might  be  declared  to 
have  alien  on  the  leasehold  estates  comprised  in  the  settle- 
ment and  in  the  title-deeds ;  and  that  it  might  be  declared 
that  the  plidntiff  was  entitled  to  have  the  amount  due  to 
him  paid  out  of  the  rents  and  profits  of  the  leasehold 
estates  to  accrue  during  the  wife's  lifetime ;  and  that  the 
trustees  might  be  decreed  to  enter  into  the  receipt  of  the 
rents  and  profits,  and  thereout  pay  the  amount  of  the 
plaintiff's  bill  of  costs,  or  else  that  a  receiver  might  be 
appointed ;  and  for  an  injunction  to  restnun  the  trustees 
from  commencing  an  action  of  trover  against  the  plaintiff  for 
the  recovery  of  the  settlement  and  the  title-deeds  to  the 
leaseholds. 

It  appeared  that  the  plaintiff  had  gone  in  under  the  fiat, 
and  proved  for  the  balance  due  to  him  in  respect  of  his  bill, 
after  deducting  a  cross  demand  of  the  bankrupt  for  medical 
attendance  and  medicine. 

Mr.  Wigram  and  Mr.  Youngcy  for  the  plaintiff. 
On  their  proceeding  to  read  in  evidence  a  part  of  the 
joint  answer  of  the  husband  and  wife, 

Mr.  Kenyon  Parker  and  Mr.  Spurrier ^  for  the  defendants, 
objected,  that  the  answer  was  the  answer  of  the  husband, 
and  could  not  be  read  against  the  wife. 

Mr.  Wigram  and  Mr.  Younge  contended,  that,  as  the 
question  related  to  the  separate  property  of  the  wife,  the 
answer  must  be  taken  to  be  hers,  as  to  this. 

The  Vice-ChanceUor  said,  that  a  plaintiff  could  not  com- 
pel a  married  woman  in  such  a  case  to  answer  separately ; 
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1847.  and  i^o  authority  having  been  cited  to  the  contrary,  Us 
Honor  thought  that  the  joint  answer  of  a  married  womu 
and  her  husband  might  be  read  against  her,  as  regarded  her 
separate  estate. 

The  objection  was  overruled^  and  the  case  proceeded. 

Mr.  IVigram  and  Mr.  Younge  cited  Murray  v.  i7ar&e(a) 
and  Owens  v.  Dickenson  (Jk\  and  contended,  that  the  plaintiff 
had  a  lien  upon  the  wife's  separate  estate  for  business  done 
in  respect  of  that  estate;  or  that,  at  ail  events,  his  retuner 
respecting  it  must,  within  tlie  principle  of  the  authoritiei 
cited,  be  held  an  engagement  with  reference  to  the  wife's 
separate  property. 

Mr.  Kenyan  Parker  and  Mr.  Spurrier^  for  the  husband 
and  wife,  and 

Mr.  Russell  and  Mr.  Hardy ^  for  the  trustees,  were  not 
called  upon. 

The  Vice-Cuancellor: — 

The  question  is  not  before  me,  whether  the  trustees  are  per- 
sonally liable,  or  whether,  if  the  trustees  paid  Mr.  Callow's 
bill  of  costs,  they  would  be  entitled  to  retain  the  amount  out 
of  the  rents  and  profits  to  which  Mrs.  Elliott  is  entitled  for 
her  separate  use.  The  question  before  me  is,  whether  Mr. 
Cidlow,  in  respect  of  this  most  just  demand  against  some 
persons  or  person,  has  a  direct  right  to  resort  to  the  sepa- 
rate property  of  Mrs.  Elliott.  It  certainly  cannot  be  said 
that  she  has,  either  in  writing  or  verbally,  charged  that 
property,  or  expressly  contracted  or  promised  to  pay  the 
debt,  either  out  of  her  separate  estate  or  otherwise.  The 
case  against  the  separate  property  is  put  upon  the  implied 
contract  supposed  to  arise  irom  the  nature  of  the  business 

(a)  3  M.  &  K.  209.  {h)  Cr.  &  Ph.  48. 
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done,  because  it  has  been  done  mainly  in  respect  of  the         1847* 
separate  estate. 

I  must  say,  and  perhaps  with  some  regret,  that  the  case 
appears  to  me  totally  to  fail  in  every  other  respect  than 
that*of  the  preparation  of  the  deeds  indorsed  on  the  settle- 
ment, or  one  of  them.  In  my  judgment,  the  mere  circiun- 
stance  of  the  business  being  done  relating  to  the  separate 
property  of  a  married  woman,  vested  in  trustees,  is  insuffi- 
cient to  make  that  separate  property  directly  liable  to  the 
attorney  for  expenses  incurred  with  reference  to  it.  The 
trustees  may  be  liable,  or  some  other  person  may  be  liable ; 
but  it  does  not  appear  to  me  to  follow,  that  the  separate 
property  of  the  wife  is  directly  liable,  or  that  she  is  liable 
in  respect  of  the  property. 

With  regard  to  the  deeds  indorsed  on  the  settlement,  the 
case  as  to  one  of  those  deeds,  at  least,  might  give  rise  to 
a  question  of  more  difficulty,  were  it  not  for  the  course 
which  Mr.  Callow  has  taken  with  respect  to  this  demand. 
But  he  has  delivered  his  bill  of  costs  for  business  done,  in- 
cluding that  in  question,  to  the  husband,  and  in  the  hus- 
band's name,  and  has  treated  the  husband  as  solely  his 
debtor,  has  had  his  bill  taxed  on  this  footing,  and  has  ob- 
tained a  rule  or  order  for  judgment  against  the  husband  on 
the  footing  of  the  taxation.  The  husband  became  bank- 
rupt, almost,  if  not  quite,  contemporaneously  with  the  com- 
pletion of  the  taxation.  Then  Mr.  Callow  proved  the  whole 
amount,  as  taxed,  under  the  fiat  against  the  husband,  as  a 
debt  due  from  the  husband  alone. 

Upon  all  the  circimistances  together,  I  am  of  opinion, 
that  the  Court  can  neither  accede  to  the  demand  against  the 
separate  estate,  nor  put  the  matter  in  a  coarse  of  inquiry 
for  the  purpose  of  charing  it 

The  plaintiff  must  pay  the  trustees'  costs;  with  regard  to 
Mrs.  Elliott's  costs,  I  will  hear  her  counsel 

Mr.  Kenyon  Parker  and  Mr.  Spurrier  contended,  thaty  as 
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the  husband  was  bankrupt,  it  would  be  giving  a  charge  on 
the  wife's  separate  estate  not  to  give  her  her  costs.  Now, 
the  principle  on  which  the  Court  had  proceeded,  in  dedding 
the  question  in  the  cause,  extended  to  the  wife's  costs  also^ 
which  could  not  be  charged  on  her  separate  estate  without 
some  contract  entered  into  by  her  to  that  effect. 


The  yiCE-CuANCELLOR  dismissed  the  bUl,  with  costs,  as 
against  the  trustees ;  and  without  costs  as  against  the  hus- 
band and  wife. 


Nov.  9th  Sf 
2KHh. 

A  mortgagee 
ofleiaeholdifor 
£1150  enters 
into  a  parol 
agreement  with 
the  mortgagor 
to  concur  in  a 
new  mortgage 
for  £750,  to 
be  paid  to  the 
original  mort- 
gagee in  redac- 
tion of  her 
debt,  ao  that 
the  new  mort- 


Banks  t?.  WnrrrALL. 

Xn  the  year  1840  Mr.  Banks  borrowed  of  Miss  Ledsam 
£1150,  and  bj  an  indenture,  dated  the  19th  of  October, 
1844,  he  assigned  certain  leasehold  premises  to  her,  for  the 
then  residue  of  a  term  of  99  years,  subject  to  a  proviso  for 
redemption  on  payment  of  the  said  sum,  with  interest  at  the 
rate  of  £5  per  cent,  per  annum,  as  therein  mentioned. 

Miss  Ledsam,  in   1846,  desired  Mr.  Banks  to  pay  the 
£1150  and  interest,  or  some  part  thereof,  to  her;  and  Mr. 
Whittall  agreed  to  advance  to  Mr.  Banks  £750,  upon 
gageshoiddbe    Migg  Ledsam  giving  him  priority  to  her  security  for  that 

the  nrst  charge, 

bat  upon  an         SUm. 

BbuiiSngThaT"  ^^  Consideration  of  her  receiving  the  £750,  and  upon  an 
Xodd  cSSfute  ^^P^^ss  verbal  agreement  between  her  brother,  as  her  agent, 
to  her  a  second  ^nd  Mr.  Banks,  that  Mr.  Banks  should  give  her  a  second 

mortgage  for  *=* 

the  balance. 

The  new  mortgage  was  executed  accordingly,  and  it  recited,  that  the  original  mortgagee  had 
agreed  to  accept  ;f  750,  and  to  release  the  premises  from  the  monies  secured  by  the  original 
mortirage,  and  to  make  other  arrangements  with  the  mortgagor  for  payment  of  the  residue  of 
the  xll50 ;  and  the  deed  witnessed,  that,  in  pursuance  of  such  agreement,  and  in  consideratioB 
of  £7bO  paid  to  the  original  mortgagee,  she  and  the  mortgagor  assigned  the  mortgage  pre- 
mises to  the  new  mortgagee  for  ;f  750,  discharged  from  the  original  mortgage.  Afterwa^,  the 
i^750  was  paid  off  by  another  person,  to  whom  the  mortgagor  applied  for  that  purpose,  on  an 
agreement  for  an  assignment ;  but  all  parties  had  notice  of  the  agreement  with  the  original 
mortgagee.  On  the  original  mortgagee  filing  a  bill  to  be  declared  first  incumbrancer,  or  to  re- 
deem— Heldt  that  she  might  adduce  parol  evidence  of  the  agreement  with  her,  and  was  entitled 
to  redeem  on  payment  of  the  ;^750  and  interest,  but  had  not  a  lien  prior  to  that  of  the  person 
who  had  last  advanced  that  sum. 
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mortgage  for  £400,  the  balance  which  would  remtun  due  1847. 
to  her  after  receiving  the  £750,  Misa  Ledsam,  through  her  Banks 
brother,  consented  to  this  arrangement ;  and,  accordingly,  Wbittall. 
an  indenture,  dated  the  2.^th  of  July,  1846,  and  made  be- 
tween Miss  Ledaam  of  the  first  part,  Mr.  Banks  of  the 
second  part,  and  Mr.  Whittall  of  the  third  part,  was  exe- 
cuted by  them ;  by  which  it  waa  recited,  that  the  £1 160  re- 
mained due  on  the  security  to  Miss  Ledsam,  and  that  she 
had  agreed  to  accept  the  sum  of  £750  iu  cash,  and,  upon 
payment  thereof,  to  release  the  premises  from  the  monies 
secured  by  the  mortgage,  and  to  nmke  other  arrangements 
with  Mr.  Banks  for  payment  of  the  residue  of  the  sum  of 
£1150.  The  operative  part  expressed,  that,  in  considera- 
tion of  £750  to  Miss  Ledsam  paid  by  Mr.  Whittall,  Miss 
Ledsam  assigned,  and  Mr.  Banks  granted  and  confirmed, 
the  mortgaged  premises  unto  Mr.  Whittall,  for  the  residue 
of  the  term  of  99  years,  discharged  from  the  mortgage 
security  to  Miss  Ledsam  and  from  the  condition  therdn 
contained,  but  subject  to  a  new  proviso  for  redemption. 

No  new  security  was  given  to  Miss  Ledsam  at  the  time 
of  her  executing  the  assignment  to  Mr.  Whittall ;  but  Mr. 
Banks,  iu  the  presence  of  Mr.  Whittall,  promised,  that,  in 
a  day  or  two  afterwards,  he  and  Miss  Ledsam's  brother  and 
agent  would  give  to  Mr.  Stubbs,  who  was  the  solicitor  in 
all  these  transactions,  instructions  for  a  new  mortgage  secu- 
rity to  Miss  Ledsam.  Mr.  Banks  afrerwards  refused  to 
give  Miss  Ledsam  any  such  security. 

On  the  18th  of  January,  1847,  Mr.  Banks  applied  to 
Mr.  Smith,  a  solicitor,  to  lend  him  £750,  and  to  pay  off 
Mr.  WbittalL  Mr.  Smith  applied  at  the  ofiBces  of  Mr. 
Stubbs,  the  solicitor  who  had  prepared  the  deeds  of  the 
19th  of  October,  1844,  and  of  the  25th  of  July,  1846,  as  to 
the  particulars  and  value  of  the  mortgaged  premises ;  and 
Mr.  Smith  was  then  informed  of  the  nature  of  the  transac- 
tion between  Mr.  Banks  and  Miss  Ledsam,  and  he  was 
cautioned  agunst  making  any  advances  to  Banks. 
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1847.  Notwithstanding  this  information,  Mr.  Smith  agreed  to 

advance  to  Mr.  Banks  money  sufficient  to  pay  off  Mr. 
WhittaU. 

On  the  19th  of  January,  1847,  Mr.  Smith  and  Mr.  Banka^ 
without  any  previous  intimation  on  the  subject,  went  to  the 
residence  of  Mr.  WhittaU,  and  Mr.  Smith  tendered  to  Mr. 
Whittall  the  £750  secured  to  him,  with  all  interest  due, 
and  six  months'  interest  in  advance,  and  required  the  im- 
mediate delivery  of  the  title-deeds  on  mortgage  to  him. 
Upon  an  intimation  by  Mr.  Smith,  that  he  would  incur 
considerable  responsibility  if  he  refused  to  comply,  Mr. 
Whittall,  who  was  advanced  in  years,  and  of  a  timid  dispo- 
sition, received  the  money  and  gave  up  the  title-deeds  to 
Mr.  Smith,  and  signed  a  memorandum,  purporting  to  be  a 
receipt  for  the  £750  and  interest,  and  an  agreement  to  re- 
assign the  premises,  which  Mr.  Smith  indorsed  upon  the 
deed  of  the  25th  of  July,  1846,  for  that  purpose. 

Two  days  afterwards,  Mr.  Banks  and  two  clerks  of  Mr. 
Smith  called  on  Mr.  WhittaU,  and  tendered  to  him  an  indent- 
ure, purporting  to  be  made  between  Mr.  Banks  of  the  first 
part,  Mr.  Whittall  of  the  second  part,  and  Mr.  Smith  of 
the  third  part,  being  a  transfer  of  Mr.  WhittaU's  mortgage 
to  Mr.  Smith,  for  Mr.  WhittaU's  execution,  it  having  been 
previously  executed  by  Mr.  Banks. 

Mr.  Whittall  refused  to  execute  this  deed  without  the 
sanction  of  Mr.  Stubbs,  who  was  his  soUcitor,  as  weU  as 
the  solicitor  in  the  former  transactions  between  Miss  Led- 
sam  and  Mr.  Banks. 

Mr.  Stubbs,  as  Mr.  WhittaU's  soUcitor,  advised  him  not 
to  execute  the  deed,  on  the  ground  that  Miss  Ledsam  had 
an  equitable  Uen  on  the  mortgaged  premises  for  the  differ- 
ence between  £750  advanced  by  Mr.  WhittaU,  and  the 
£1150  and  interest  secured  by  the  deed  of  the  19th  of 
October,  1844,  to  her. 

Under  these  circiunstances  Mr.  Banks  and  Mr.  Smith 
filed  a  biU  against  Mr.  WhittaU,  to  enforce  an  assignment  of 
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the  mortgaged  premises  by  Mr.  Whittall  to  Mr.  SmitL 
Mr.  Whittall,  by  his  answer,  after  stating  the  above  cir- 
cumstances, objected  that  IVGss  Ledsam  was  a  necessary  ^^ 

-  .  Whittall. 

party  to  the  suit. 

The  cause  was  set  down,  upon  thb  objection,  for  want  of 
parties,  and  was  argued  on  the  4th  of  May,  1847,  when 
his  Honor  ordered  the  objection  to  stand  over  until  the 
hearing  of  the  cause,  without  prejudice  to  either  party. 

On  the  15th  of  May,  1847,  Miss  Ledsam  filed  her  bill 
against  Mr.  Banks,  Mr.  Smith,  and  Mr.  Whittall,  charging 
that  the  execution  by  her  of  the  deed  of  mortgage  to  Mr. 
Whittall  was  in  part  performance  of  the  verbal  agreement 
between  her  and  Mr.  Banks,  and  that  she  had  a  lien  on 
the  premises  for  the  balance  of  the  money  which  had  been 
secured  to  her ;  and  that,  under  the  circumstances,  the  pay- 
ment to  Whittall  let  in  her  lien  as  a  first  charge  on  the 
premises ;  and  praying  a  declaration  accordingly,  or,  at  least, 
that  she  might  be  at  liberty  to  redeem  Mr.  Smith,  and  to 
add  her  own  debt  to  the  money  to  be  paid  to  him,  and  for 
a  foreclosure  decree  against  Mr.  Banks. 

Mr.  Smith  and  Mr.  Banks,  by  their  answer,  claimed  the 
benefit  of  the  Statute  of  Frauds  against  Miss  Ledsam. 

Evidence  was  gone  into  in  both  causes ;  and  Mr.  Whit- 
taU,  the  sole  defendant  in  the  first  cause,  obtained  an  order 
that  the  parties  in  each  cause  might  be  at  liberty  to  read 
the  evidence  in  both  causes. 

Both  causes  came  on  together  by  order. 

Mr.  Bacon  and  Mr.  Amphlett,  for  Mr.  Banks  and  Mr. 
Smith,  the  plaintiffs  in  the  first  cause,  and  two  of  the  de- 
fendants in  the  second  cause. — The  two  causes  are  distinct* 
Mr.  Smith,  having  paid  off  Mr.  Whittall,  has  a  right  to 
be  placed  in  Mr.  WhittalFs  position  as  to  security.  The 
mortgage  to  Mr.  Whittall  must  be  taken  to  represent  the 
transaction  truly,  and  by  that  deed  Miss  Ledsam  entirely 
discharged  the  premises  from  all  claim  by  her.     If  it  were 
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^  ^^^'  ^  meant  that  any  debt  should  remain  due  to  Miss  Ledaun, 
Banks  that  was  a  personal  debt,  for  recovery  of  which  she  hifl^ 
Whittall.  under  these  transactions,  Mr.  Banks'  personal  security  only; 
and,  in  the  absence  of  any  written  agreement,  she  ctimok 
enforce  a  chum  to  have  any  security  agunst  the  kni 
This  would  be  to  do  what  it  was  the  intention  of  the  Stir 
tute  of  Frauds  to  prevent. 

Mr.  Russell  and  Mr.  TtMlls,  for  Miss  Liedsam,  the  plaiiir 
tiff  in  the  second  and  a  defendant  to  the  first  suit. — Hie 
parol  agreement  to  give  the  second  charge  to  Miss  Ledam 
is  distinctly  proved  by  four  witnesses.  In  consideration 
of  that  agreement,  MissLedsam  performed  her  part  of  the 
agreement,  by  executing  the  mortgage  to  Mr.  WhittalL 

The  mortgage  to  Mr.  Whittall  recites,  that  Miss  Lednm 
had  agreed  to  make  other  arrangements  with  Mr.  Banb 
for  payment  of  the  balance  due  to  her.  If  a  deed  statei 
*^  other  considerations,"  it  is  competent  for  a  party  to  go 
into  parol  evidence  to  shew  what  those  considerations  are 
Such  considerations  being  stated  in  this  case.  Miss  Ledsim 
is  entitled  to  go  into  parol  evidence,  and  it  sustains  her  lien. 
Under  the  circumstances,  the  payment  by  Mr.  Smith  must 
be  taken  to  be  payment  by  Mr.  Banks,  and  to  let  in  Miss 
Ledsom  as  having  the  first  lien,  although  it  may  be  that 
Mr.  Smith  is  an  incumbrancer,  subject  to  Miss  Ledsam's 
charge. 

Mr.  Craiff,  for  Mr.  Whittall,  submitted  to  act  as  the 
Court  should  direct 

The  Vice-Chancellor  : — 

The  decree  must  be  in  both  causes. 

As  to  the  first  suit  of  Banks  v.  Whittall,  the  plain tifi 
having  elected  to  construct  their  case  so  as  to  exclude  IVIitf 
Lcdsam,  I  cannot  make  her  liable  to  the  costs  of  that  suit, 
to  which  she  is  a  stranger. 
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As  between  the  plaintiffs  in  the  first  suit.  Smith  and  ^  1847. 
Banks,  whom  in  it  I  must  treat  as  being  one  in  interest, 
and  the  defendant  Whittall,  he  is  entitled  to  his  costs 
to  this  time  from  them,  and  I  have  no  means  of  making 
any  other  person  liable  to  pay  them.  The  plaintiffs  must, 
therefore,  pay  these  costs  to  this  time,  in  the  first  suit,  sub- 
ject to  the  qualification,  that,  as  to  such  evidence  as  has 
been  gone  into  by  Mr.  Whittall  on  matters  not  in  issue  in 
that  suit,  I  cannot  give  him  costs ;  and  he  must  pay  the 
plaintiffs'  costs,  so  far  as  they  are  increased  by  such  evi- 
dence, and  these  costs  must  be  set  off  and  deducted. 

As  to  the  costs  of  the  suit  of  Ledsam  v.  Banks,  Miss  Led- 
sam  must  pay  Mr.  Whittall's  costs,  and  add  them  to  her 
own.  There  must  be  no  costs  as  between  her  and  Mr. 
Smith,  and  there  must  be  no  costs  as  between  her  and  Mr. 
Banks,  except  such  as  will  be  included  in  her  costs  of  suit, 
for  which  I  shall  provide. 

As  to  the  charges  on  the  estate,  I  am  of  opinion,  that 
Miss  Ledsam  has  established  an  equitable  lien  as  an  incum- 
brancer for  400/.,  the  balance  remaining  due  to  her  afler 
the  payment  of  the  750/.  to  her,  with  interest.  That,  how- 
ever, appears  to  me  a  charge  second  to  Mr.  Whittall's  secu- 
rity, to  which  Mr.  Smith  is  entitled ;  and  I  am  of  opinion, 
that,  whatever  may  be  the  strictly  technical  view  of  the 
case,  it  would  be  too  hard  to  treat  the  charge  of  750/.  as 
extinguished,  so  as  to  give  Miss  Ledsam  priority  to  Mr. 
Smith,  whose  money  it  was  that  paid  off  Mr.  Whittall. 

Miss  Ledsam  is  to  be  at  liberty  to  redeem  Mr.  Smith, 
and  thereupon  there  must  be  an  assignment  by  Mr.  Whit- 
tall to  her ;  but  I  do  not  think  there  need  be  any  assign- 
ment by  Banks  and  Smith,  or  either  of  them,  as  she  will 
have  the  legal  estate. 

If  Miss  Ledsam  does  not  pay  Mr.  Smith,  she  will  be  fore- 
closed. If  Miss  Ledsam  does  pay  off  Mr.  Smith,  then  Mr. 
Banks  must  redeem  her,  and  she  will  then  have  what  she 
shall  have  paid  Smith — her  own  debt  and  costs,  and  the  costs 
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1847.  she  win  have  paid  to  the  defendant  WhittalL  If  Baob 
does  not  pay  all  those,  he  will  be  foreclosed. 

Let  the  defendant  Whittall  assign  the  l^g^  estate  with- 
out prejudice;  and  thereupon  let  the  bill  be  diwniwfld 
against  him. 

Mr.  Smith  to  have  no  costs  to  this  time ;  I  hays  some 
doubt  whether  he  should  be  allowed  the  ooflts  of  taking  the 
accounts  in  the  Master's  office. 

His  Honor  intimated  that  he  would  mention  the  cmb 
again  on  a  subsequent  day. 

Nov.  20M.  His  Honor  said,  his  further  consideration  of  the  case  had 
confirmed  his  previous  judgment :  he  was  satisfied,  that^  when 
Mr.  Whittall  received  his  mortgage-money  and  interest,  it 
ought  not  to  be  assumed  that  he  had  agreed  to  do  anything 
and  that  he  was  under  no  obligation  to  do  what  he  did. 

His  Honor's  impression  was,  that  Mr.  Whittall  was  not 
compellable  to  assign  the  premises  without  the  consent  of 
Miss  Ledsam. 


Messrs.  Banks  &  Smith  appealed  from  his  Honor's  judg> 
ment;  but  their  appeal  was,  on  the  3rd  of  May,  1848,  ^ 
missed,  with  costs,  by  the  Lord  Chancellor. 
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Ohrly  V,  Jenkins. 

TNav.  12th, 
HE  plaintiff  in  this  case,  a  first  mortgagee,  filed  a  fore-  Where,  on  a 

closure  bill  against  a  second  mortgagee  and  the  mortgagor,  ^j^^  i^j  ^  g^^* 

The  answer  of  the  second  mortgagee  disclaimed  all  in-  "mortgagee 

terest ;  but  it  was  at  some  length,  and  it  did  not  allege  that  mortgagee  and 

,  til©  mortgagor, 

he  never  had  claimed  any  interest  the  second 

mortgagee,  by 

Mr.  Beavauy  for  the  plaintiff,  asked  for  the  usual  fore-  claimed,  yet 
cl(»ure  decree.  t,t^Z^. 

As  to  the  costs  of  the  second  mortgagee,  he  is  not,  upon  «>nd  mortgagee 

to  the  hearing, 

the  authority  of  the  more  recent  decbions,  entitled  to  them,  no  coats  were 
In  Appleby  v.  Duke  (a),  it  was  held,  that  the  provisional  f^a  mort- 
assifirnee,  under  the  Insolvent  Act,  of  an  insolvent  mort-  ^^  ^^  ^^  ^ 

°  ^  decree  agamst 

gagor,  if  made  defendant  in  that  character  to  a  bill  of  fore-  lum,  upon  the 
closure,  is  not  entitled  to  costs  from  the  mortgagee  plaintiff,  of  modem  de- 
IGrigg  v.  Sturgis  {b\  Gabriel  v.  Sturgis  (c),  and  Gibson  f^'^iy^^f*'' 
V.  Nicol(d)  were  also  referred  to.l  practice  was  to 

^  -*  give  sach  dis- 

claiming se- 

Mr.  }V.  W.  Cooper y  for  the  defendant,  the  second  mortgagee,  ^d^^dant 
— According  to  the  older  practice,  a  second  mortgagee  dis-  ^Jj^^'Jdding 
claiming,  if  he  had  been  brought  to  the  hearing,  was  clearly  roch  costs  to 

his  own. 

entitled  to  his  costs,  which  the  plaintiff  paid,  and  added  to 
his  debt.  Though  that  practice  may  not  have  been  fol- 
lowed in  every  case  more  recently,  yet  the  practice  is  not 
entirely  altered ;  and  the  costs  may  be  given,  if  the  Court 
think  fit 

There  is  this  special  circumstance  in  the  present  case, 
that  the  plaintiff  has  replied  to  the  second  mortgagee's 
answer,  which  puts  the  defendant's  denial  of  interest  in 
issue ;  and  this  entitles  the  defendant  to  his  costs  ibr  the 
vexation  {e) :    Williams  v.  Longfellow  (f). 

(a)  1  Ph.  272.  (d)  9  Bea.  403. 

{h)  6  Hare,  93.  (e)  Wyatt's  Prac.  Reg.  176. 

(c)  lb.  97.  (/)  3  Atk.  582. 

NN  2 


Jcr 


seated  sba:  Le  had  idB:r^  ^^*  6l  vicisprer  imeieftt  he  erer 
btti  ii  dbe  fct'ecc-maircr  -aT  lie  sc£s»  an!  tfadbizned.  The 
bin  wi^  dtasraxsoa  anvpnAtl.  by  aS&i^  BL  as  a  drfendint. 
Bl.  br  h^  assvo'.  adndned  «Gch  Mftfegmnmi,  and  riaimfd 
to  be  foieh-  eadded  to  the  inxeret  ci  A.  The  plaintiff 
fled  a  re{i£eai^xi  to  boca  answers.     At  die  hcAiiu^  A. 


Tie  YlCE-CHAyCIXLOE: — 

Siifne  Of  iLe  cages  dial  are  Ckses  cf  dyrfahner  by  the 
aasigisee  ot  a  bozikrupt  or  lEfiohrent.     I  am  Diot  prepared  to 
r  the&e  cases  acd  the  case  of  a  poLsn^  iDiCmiibnzioa'  ai 


When  I  first  came  to  the  Bar.  it  wais^  I  betieTe,  the 
stant  practice  to  give  to  a  de&xiAiuit  who  was  a  pinsiie 
izkcumbrancer.  aini  •Hsdaimed.  his  coets,  and  to  direct  the 
plaintiif  to  aid  tKem  to  his  own :  bat  the  prepooderanoe 
ot  moiJem  decisioEii  ap]p<ars  to  ixke  to  be  too  stzoog  to  enable 
me  to  ^Te  the  defendant  his  cc^^ta^ 

Tntimariiig  no  opinion  as  to  which  is  the  bv^tter  cooi^se,  I 
must  decline  :o  gire  this  second  mc^rtgagee  his  coetj^ 


^'  1  H^rv.  ii]o. 
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Be  The  North  of  England  Banking  Company,  and  Re     Nov.  I7th, 
The  Joint-stock  Companies  Winding-up  Act,  1848. 

XHIS  was  one  of  the  first  petitions  under  the  11  &  12  Formofpeti. 

Vict  c.  45,  having  the  short  title  of  «  The  Joint-stock  JJId  p%^. 

Companies  Winding-up  Act,  1848."    In  the  course  of  the  j»«»«nderthe 

proceedings   under   the   petition  several  important  cases  Companies 

^      1     .  .  Winding-ap 

arose  tor  decision.  Act. 

On  these  accounts  the  forms  of  the  introductory  pro- 
ceedings are  given  in  detail. 

The  petitioners  were  shareholders  in  a  banking  company 
at  Newcastle-upon-Tyne,  called  "  The  North  of  England 
Joint-stock  Banking  Company,"  and  established  in  con- 
formity with  the  provisions  of  the  Joint-stock  Banking  Act, 
(7  Geo.  4,  c.  46). 

The  petition,  after  setting  out  the  deed  of  settlement  of 
the  company,  dated  the  14th  of  November,  1832,  stated, 
that  the  company  had  carried  on  business  from  1832  till  1847. 

That  during  such  period  changes  were  from  time  to 
time  made  in  the  body  of  persons  who  constituted  the 
shareholders,  and  the  shares  of  the  company  were  bought 
and  sold,  and  transfers  were  made,  pursuant  to  the  provi- 
sions of  the  deed  of  settlement,  and  that  changes  were  also 
made  in  the  board  of  directors  of  the  company. 

That  during  the  same  period  profits  were  from  time  to 
time  made,  or  considered  to  be  made,  by  the  said  business, 
and  sums  were  allotted  to  the  shareholders  in  the  company, 
as  dividends  upon  their  respective  shares. 

That  in  the  beginning  of  the  year  1847  the  affairs  of  the 
company  became  embarrassed,  and  that  on  the  6  th  day  of 
March,  1847,  the  company  ceased  to  carry  on  the  business  of 

*  This  and  the  followiDg  cases,  of  1848,  are  given  out  of  their 
relating  to  the  construction  and  chronological  place,  on  account  of 
operation  of  the  Winding-up  Act     their  novelty  and  importance. 
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1848.  bankings  or  any  further  business  than  was  necessary  for  the 
22eTHBNoRT  ^dissolution  of  the  company  and  the  winding-up  of  its  affiuro. 
OF  England  That  the  shareholders  were  from  time  to  time  convened, 
and  several  caUs  were  made  to  meet  the  claims  upon  the 
company,  but  many  of  these  calls  remained  unpaid  and  un- 
enforced; and  that,  although  some  of  the  shareholders  made 
loans  to  the  company,  large  liabilities  of  the  company  re- 
mained unliquidated. 

That  many  of  the  creditors  of  the  company  had  taken 
proceedings  against  the  public  officers  of  the  company, 
and  recovered  their  demands  against  some  of  the  individual 
shareholders,  and  that  other  proceedings  were  still  pending. 

That  the  petitioners  were  all  of  them  shareholders  in  the 
company,  and  duly  registered  as  such,  and  were  liable  for 
the  debts  and  engagements  of  the  company. 

That  there  was  still  due  and  owing  to  the  creditors  of 
the  company  a  very  large  sum,  amounting  to  300,000i  and 
upwards. 

That  the  company  had  not  been  dissolved  under  the  pro- 
visions of  the  deed  of  settlement. 

That  a  very  large  number  of  the  shareholders  had  not 
paid  the  call  that  had  been  made  by  the  directors  since  the 
stoppage  of  the  bank,  and  that  no  sufficient  means  existed, 
except  under  the  powers  conferred  by  the  Joint-stock  Com- 
panies Winding-up  Act,  1848,  to  compel  a  due  contribution 
from  such  of  the  said  shareholders  as  had  not  paid. 

Tliat  certain  of  the  shareholders  had  advanced^  as  loans, 
considerable  sums  beyond  the  amounts  due  in  respect  of 
the  calls  made  upon  them,  and  that  no  sufficient  means 
existed,  except  under  that  act,  to  have  the  accounts  taken 
of  what  was  due  to  each  shareholder  respectively. 

That  various  questions  would  arise,  in  the  winding-up  of 
the  attairs  of  tlie  company,  which  could  only  be  settled  un- 
der the  provisions  of  the  act. 

That  the  petitioners  had  been  advised,  and  believed, 
that  it  would  be  for  the  interest  of  the  shareholders  in  the 


CASES   IN   CHANCERY.  547 

company,  that  its  affairs  should  be  wound  up  under  the  pro-         lg48. 
visions  of  the  act,  and  that  it  should  be  declared  by  this  Court  jj^xH^'f^oRTH 
to  be  absolutely  dissolved.     And  the  petitioners  prayed,    of  England 
that  an  order  absolute  might  be  made  for  the  dissolution 
and  winding-up  of  the  North  of  England  Joint-stock  Bank- 
ing Company,  under  the  provisions  of  the  Joint-stock  Com- 
panies Winding-up  Act,  1848,  and  that  it  might  be  referred 
to  James  William  Farrer,  Esq.,  one  of  the  Masters  of  the 
Court,  to  wind  up  the  affidrs  of  the  company,  under  the 
provisions  of  the  said  act,  and  for  general  relief. 

Upon  the  hearing  of  the  above  petition,  the  following 
order  was  made  on  the  17  th  of  November,  1848: — 


(C 


Whereas  John  Henderson,  John  Hewson,  Ehenezer 
Robson,  Samael  Hedley,  and  James  Ross,  being  con- 
tributories  of  the  said  company,  and  directors,  duly 
appointed,  after  the  stoppage  of  the  said  banking  com- 
pany, did,  on  the  lOth  day  of  November,  1848,  prefer 
their  petition  unto  the  Right  Hon.  the  Lord  High 
Chancellor  of  Great  Britain,  setting  forth  as  therein  is 
set  forth,  and  praying  that  an  order  absolute  might  be 
made  by  this  Court  for  the  dissolution  and  winding-up 
of  the  said  North  of  England  Joint-stock  Banking 
Company,  under  the  provisions  of  the  Joint-stock 
Companies  Winding-up  Act,  1848,  and  that  it  might 
be  referred  to  James  William  Farrer,  one  of  the  Mas- 
ters of  this  Court,  to  wind  up  the  affairs  of  the  said 
company,  under  the  provisions  of  the  said  act ;  where- 
upon all  parties  concerned  were  ordered  to  attend  his 
Lordship  on  the  matter  of  the  said  petition,  and  counsel 
for  the  petitioners  this  day  attending  accordingly. 
Upon  hearing  the  said  petition,  an  affidavit  of  Samuel 
Hedley,  and  an  affidavit  of  service,  on  the  11th  day  of 
November  instant,  of  the  said  petition,  on  the  princi- 
pal accountant  of  the  said  company,  at  the  only  office  of 
the  said  company,  and  of  notice  of  the  presentation  of 
the  said  petition  to  each  of  the  shareholders  of  the  said 
company,  and  the  London  Gazette  of  the  9th  day  of 
November  instant,  the  Newcastle  Guardian,  the  New- 
castle Journal,  and  the  Gateshead  Observer,  respect- 
ively, of  the  11th  of  November  instant,  now  severally 
produced,  containing  an  advertisement  of  the  said  peti- 
tion, were  read,  and  what  was  alleged  by  counsel  for  the 
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1848. 

JUTbe  North 
OF  England 
Banking  Co. 


petitioners.  This  Coubt  doth  ordbr,  that  the  said 
North  of  England  Joint-stock  Banking  Company  be 
absolutely  dissolyed,  as  from  thb  day,  and  be  absolately 
wound  up,  under  the  provisions  of  the  Joint-stoek 
Companies  Winding-up  Act,  1848.  And  it  is  ordkbed, 
that  it  be  referred  to  Mr.  Fairer,  one  of  the  Ifaaters  of 
this  Court,  to  wind  up  the  affairs  of  the  said  company, 
under  the  provisions  of  the  said  act.** 


Under  this  order,  IVIessrs.  John  Henderson,  John  Hew- 
son,  and  James  Robson  were  appointed  by  the  Master  the 
official  managers  of  the  company,  and  made  out  a  list  of  the 
contributories,  as  required  by  sect.  76  of  the  act,  which,  as 
settled  by  the  Master,  was  in  the  following  form: — 


NAMR8, 


Mrs.  Mary  Angas 


Mr.  John  Lindsay 
Angas. 

Mias  HoweChartres 

Miss        Jemima 
Chartres. 

Cuthbert     Smith 
Fenwicky  Esq. 

Henry    Fenwick, 
Esq. 

JohnFenwickyEsq. 

Mr.  Thomas  Gla- 
holme. 

Mr. William  Arm- 
strong. 

Mr.  James  Hat- 
chinson. 

Mr.Thos.Reaveley 

Miss  Mary  Ann 
Thomas. 


ADDRESS. 


.  High  Swinbome-place, 
Westgate-street,  New- 
castle. 

.  Ditto 


.  Haddington,  N.  B. 
.  Haddington,  N.  B. 


.  Shipowner ,Tynemouth, 
Northumberland . 

.  Solicitor, Mr. G.Brown 
Harrison,  Liverpool. 

.  Preston    Villa,   North 
Shields. 

.  Miller,        Bridge-end, 
Newcastle. 


.  Morley-street,      New- 
castle. 


.  Blandford  Arms,  Bland- 
ford-street,  New- 
castle. 

.  Saville-row,  Newcastle 

.  Sunderland 


In  whaS  Charae- 
terinehtded. 


in  right  of 
his  wife. 


Executrix  of 
John  Ness 


For  how 

mantf 

ShareMqf 

luor. 

eae/u 


40 
6 

6 

200 

122 

304 

12 

6 

5 


.    66 
.    48 


What 

other 

ItUerett 


REMARKS. 
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The  Master,  in  the  course  of  settling  the  list,  made  up         1848. 

a  supplementary  list,  headed  as  follows : — "  Contributories'  /j^xhbNorth 

list.     Additional  names  to  list,  added  by  the  Master  in  the  of  England 

,  ,       .  Banking  Co. 

course  of  settling,    which  was  m  the  followmg  form : — 


NAMES. 


William  Hawthorn 


Robert  Hawthorn 


ADDRESS, 


.  Forth  Banks,  Newcastle' 
upon-Tyne. 


.  Forth  Banks,  Newcastle- 
upon-Tyne. 


In  what  Charae- 
ter  indudmt. 


For  how 

many 

Sharmqf 

loot. 

each. 


12 


18 


What 

other 

Interett 


REMARKS, 


.Settled,  liable  to 
all  losses  (if  any) 
up  to  the  Ist  Jan- 
nary,  1847y  incln- 
sive.  22nd  De- 
cember, 1848. 

.Settled,  liable  to 
all  losses  (if  any) 
up  to  the  1st  Jan- 
uary, 1847,  inda- 
sive.  22nd  De- 
cember, 1848. 


The  foregoing  list  was  thus  settled  by  the  Master,  after 
hearing  and  disposing  of  each  case. 

A  notice  to  the  following  purport  was  placed  in  the 
office  of  the  Master  to  whom  these  proceedings  were  re- 
ferred:— 

"  In  all  cases  of  executors  and  administrators,  where 
they  are  put  upon  the  list  of  contributories  as  personal  re- 
presentatives, that  description  must  be  understood  to  limit 
their  liability  to  the  extent  of  the  assets  of  the  testator  to 
be  applied  in  a  due  course  of  administration. 

''  J.  W.  Farrer. 


"  8th  December,  1848." 


550 


CA8E8   IN   CHANCERY. 


1848. 


Dec.  2st. 

Shares  in  a 
banking  com- 
pany were  pur- 
chased for  an 
infant  without 
disclosing  his 
infancy,  the 
vendor  signing 
a  certificate,  re- 
quired by  the 
company's 
rules,  that  the 
purchaser  was 
of  age.    On  the 
discovery  of  the 
infancT,  the 
infantas  father 
covenanted 
with  the  public 
officer,  and  two 
directors  of  the 
company,  that 
the  infant 
should  perform 
the  agreements 
contained  in 
the  company's 
deed  of  settle- 
ment, and  to 
indemnify  the 
company : — 
Held,  that  the 
father's  name 
was  properly 
placed  on  the 
iistof  contribu- 
toricfl,  under 
the  Winding-up 
Act,  1818. 


Beaveley's  Cabs. 

Between  1837  and  1844,  sixty  shares  in  the  Nn 
of  England  Banking  Company  were  purchased  in  the  nai 
of  one  Thomas  Beavelej  the  younger,  with  monies  gip 
for  the  purpose  by  his  grandmother.  On  the  tniui 
of  the  shares  to  him,  in  pursuance  of  the  provisions 
the  company's  deed  of  settlement,  the  retiring  sharehoU 
signed  a  notice  of  transfer  to  the  directors,  certifying,  as  w 
usual  and  requisite,  tliat  Thomas  Beaveley  the  young 
was  of  the  full  age  of  twenty-one  years.  The  usual  dee 
of  transfer  were  thereupon  executed  by  the  retiring  shaz 
holder  of  the  first  part,  Thomas  Reavcley  the  younger 
the  second  part,  and  two  managing  directors  of  the  coi 
pany  of  the  third  part,  in  which  Thomas  Reaveley  tl 
younger  covenanted  with  the  two  directors  to  pay  all  ct 
and  liabilities,  and  perform  all  obligations  in  respect  of  i 
shares,  and  also  to  execute  all  deeds  of  covenant  to  abide! 
the  rules  of  the  company  to  be  prepared  for  the  purpose. 

The  usual  certificates,  that  Thomas  Keaveley  the  youn( 
was  the  owner  of  these  shares,  were  thereupon  issued,  a 
given  to  him. 

It  having  been  discovered  that  Thomas  Keaveley,  junw 
was  a  minor,  a  deed  was  executed  on  the  22nd  of  Man 
1842,  by  his  father,  Thomas  Reaveley  the  elder,  of  t 
first  part,  one  of  the  registered  public  officers  of  the  coi 
pany  of  the  second  part,  and  two  managing  directors  of  t 
company  of  the  thinl  part ;  whereby,  after  reciting  that  t 
said  Thomas  Reaveley  the  elder  had  purchased  divers  shai 
in  the  company  for  and  on  account  of  his  son,  Thon 
Reaveley  the  younger,  and  that  the  same  shares  had  be 
transferred  to  Thomas  Reavcley  the  younger,  with  t 
consent  of  the  managing  directors  of  the  company,  upoi 
declaration  that  Thomas  Reavcley  the  younger,  as  su 
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purchaser,  was  of  the  full  age  of  twenty-one  years;  and         1848. 
the  fact  that  Thomas  Reaveley  the  younger  was,  at  the  u^xhb  North 
respective  times  when  the  shares  were  so  transferred  to    £'  England 

.  ,  ,  Banking  Co. 

him  m  the  books  of  the  said  banking  company,  and  at  the         

time  he  executed  the  deed  of  transfer  and  entered  into  the  Case. 
covenant  set  forth  therein,  and  then  continued,  a  minor ; 
and  that  such  purchase  and  transfer  were  entered  into  and 
executed  in  ignorance,  by  the  said  Thomas  Keaveley  the 
elder,  of  the  regulations  of  the  banking  company  ;  and  that 
he  had,  at  the  request  of  the  directors  of  the  banking  com- 
pany, agreed  to  enter  into  covenants  to  indemnify  the 
banking  company  against  all  losses  by  reason  of  the  said 
Thomas  Reaveley  the  younger  not  being  of  the  age  of 
twenty-one  years ;  and  that  the  said  Thomas  Reaveley  the 
elder  had  received,  as  the  guardian  of  the  said  Thomas 
Keaveley  the  younger,  various  dividends ;  and  that  it  had 
been  agreed  that  he  should  continue  to  receive,  as  such 
guardian,  the  dividends  thereafter  to  grow  due  in  respect  of 
the  said  shares,  on  his  entering  into  the  covenant  therein- 
afler  contained :  the  said  Thomas  Reaveley  the  elder  co- 
venanted with  the  parties  thereto  of  the  second  and  third 
parts,  that  Thomas  Reaveley  the  younger  should,  at  all 
times,  as  well  in  respect  of  the  said  shares  thereinbefore 
referred  to,  as  in  respect  of  any  other  shares  of  which  he, 
whilst  imder  the  age  of  twenty-one  years,  should,  with  the 
approbation  of  the  board  of  directors  of  the  said  bank- 
ing  company,  become  the  proprietor,  pay  aU  instalments 
that  might  be  duly  required  thereon,  and  observe  and 
perform,  and  in  all  other  respects  keep,  all  the  covenants, 
agreements,  and  provisions  contained  or  referred  to  in 
the  then  present  or  any  other  deed  of  constitution  of 
the  banking  company,  and  all  other  regulations  affecting 
holders  of  shares  in  the  company,  so  far  as  the  same 
ought,  on  the  part  of  Thomas  Reaveley  the  younger,  to  be 
kept ;  and  also  that  Thomas  Reaveley  the  younger  should, 
upon  his  attaining  his  age  of  twenty-one  years,  execute 
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1848.  the  deeds  of  constitution  of  the  banking  oompanj:  and 
iZeTHsNoiiTH  ^^  ^^  Thomas  Reaveley  the  elder  also  covenanted  to 
OF  England    indemnify  all  the  members  of  the  banking  company  against 

Banking  Cu.  ,  g%rm 

all  losses,  costs,  damages,  and  expenses,  by  reason  of  Thomas 

'c^b!^  *  Reaveley  the  younger  being  under  the  age  of  twenty-one 
years. 

Thomas  Keaveley  the  elder  received  all  the  dividends 
payable  in  respect  of  the  sixty-six  shares  until  the  company 
stopped  payment,  giving  the  company  receipts,  signed  **  For 
Thomas  Reaveley,  junior — Thomas  Reaveley.'* 

The  official  manager  inserted  the  name  of  Thomas 
Reaveley  the  elder,  as  a  "  contributory"  to  the  company, 
in  the  list  made  up  by  him  in  pursuance  of  the  direction 
contained  in  sect.  91  of  the  Winding-up  Act. 

Afler  argument  before  him,  the  Master  settled  the  list  of 
contributories,  retaining  the  name  of  Thomas  Reaveley  the 
elder  on  the  list  without  limitation  (a),  and  gave  the  follow- 
ing written  memorandum  of  the  grounds  of  his  decision: — 

^^  For  the  purpose  of  coming  to  a  right  conclusion  on  this 
and  the  numerous  other  disputed  cases,  it  is  necessary  to 
put  a  construction  on  the  term  *  contributory'  in  sect,  3 (J) 
of  the  act;  or  rather  to  put  a  construction  on  the  interpre- 
tation which  the  clause  gives  of  the  term  *  contributory.' 
The  interpretation  contains  several  descriptions : — 
First,  every  member  of  a  company. 
Secondly,  every  person  liable  to  contribute  to  the  pay- 
ment of  any  of  the  debts,  liabilities,  or  losses  of  a  company; 
as  real  or  personal  representative  or  devisee. 

"  Thirdly,  every  person  liable  to  contribute,  &c. ;  as  a 
former  member  of  a  company. 

"  Fourthly,  every  person  liable  to  contribute,  &c ;  as  real 
or  personal  representative  or  devisee  of  a  member  of  a  com- 
pany deceased. 

(a)  Vide  ante,  p.  648.  (b)  Vide  post,  p.  554,  n.  (a). 
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**  Fifthly,  every  person  liable  to  contribute  to  the  payment        1848. 
of  &C.,  *  or  otherwise  howsoever.'    It  is  contended  that  the  /j^thbNorth 
"words  *  otherwise  howsoever  *  only  mean  persons  ejusdem  £'  England 

.                       .                  ,  T              Banking  Co. 
generis  with  the  persons  previously  described ;  and  I  pre-         

sume  the  case  of  Rex  v.  Whitnash  (a)  would  be  considered  *  Case. 
an  authority  establishing  that  rule  of  construction.  I  doubt 
the  application  of  that  rule  of  construction  to  an  interpret- 
ation clause ;  be  that  as  it  may.  the  rule  of  construction 
established  by  the  case  referred  to  must  depend  upon  the 
object  and  scope  of  the  enactment. 

**  The  object  and  scope  of  this  act  arc  much  greater  than 
merely  to  make  the  four  first  classes  contributories.  It  was 
known  to  the  legislature  that  many  other  persons  were  liable 
to  contribute  to  the  payment  of  debts,  &c  of  a  company ; 
and  that,  under  such  varying  circumstances,  it  was  impos- 
sible to  describe  them  by  any  known  term,  or  to  enumerate 
them.  Therefore  the  words  *  otherwise  howsoever'  were 
used  emphatically,  to  bring  such  persons  within  the  opera- 
tion of  the  act.  The  word  '  contributory,'  throughout  the 
act,  must  be  construed  by  reference  to  the  interpretation. 
The  very  expression  of  the  act,  *  winding-up,'  strongly  con- 
firms this  more  extended  construction  of  the  word  *  con- 
tributory;' and  see  'finally  wind  up  and  settle,'  in  the  8th 
section. 

"  This  construction  of  the  act  will  be  applicable  to  each 
case  which  the  official  manager  claims  to  bring  within  it. 

"He  claims  to  put  Thomas  Reavely  the  father  upon 
the  list  of  contributories.     I  think  he  has  a  right  to  do  so. 

"The  deed  of  covenant  of  March,  1842,  renders  the  fa- 
ther, I  think,  liable  to  contribute,  within  the  before-men- 
tioned 5th  class  of  persons. 

"  I  consider  him  a  contributory,  though  a  trustee  for  his 
infant  son ;  by  agreement,  (imder  seal),  he  puts  himself  in 
the  place  of  his  son,  so  far  as  regards  any  liability  incurred 

(a)  7  B.  &  C.  696. 
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1848.        during  the  son's  minority ;  he  covenants  to  pay  all  instal- 

1,    "j.  ^      ments  in  respect  of  calls  duly  made.     Calls  ordered  by  this 

OF  England    Court  are,  I  think,  within  the  covenant  to  pay  such  instal- 

Banking  Co. 

—         ments. 
^' cTsbV  *        *'  ^  propose  to  put  Thomas  Eeaveley  the  &ther  upon  the 
list  of  contributories. 

«  J.  W.  Farrer. 

"  8th  December,  1848." 

Mr.  Keaveley,  having  obtained  the  Master's  certificate 
of  the  above  decision,  gave  a  notice  of  motion  under  s.  99 
of  the  act,  entitled  in  the  matter  of  the  act  and  of  the 
company,  that  the  Court  would  be  moved,  before  his  Honor 
the  Vice-Chancellor  Sir  James  Lewis  Knight  Bruce,  "  that 
the  said  decision  of  the  Master  might  be  reversed,  and  that 
his  name  might  be  struck  out  of,  and  excluded  from,  the 
list  of  contributories  of  the  company." 

Mr.  Russell  and  Mr.  Manisty,  for  the  motion. — The  son's 
name  alone  is  on  the  register  of  shareholders.  The  direc* 
tors  have  accepted  the  son's  name,  and  the  company  can- 
not now  have  the  father  also. 

The  Winding-up  Act,  1848,  s.  39,  clearly  contemplates 
minors  as  shareholders. 

The  father  may  be  liable,  under  the  ordinary  remedies, 
for  any  damage  the  company  may  sustain,  if  the  son  does 
not  fulfil  the  obligations  of  a  shareholder  of  the  company; 
but  these  remedies  can  arise  only  after  the  damage  shaU 
have  occurred ;  and  it  may  be,  that  the  son,  who  alone  is 
entitled  to  the  profits,  will  fulfil  all  the  obligations  in  respect 
of  his  shares. 

The  father  does  not  come  within  the  definition  of  "  mem- 
ber," or  "  contributory,"  contained  in  sect.  3  (a). 

(a)  By  the  Winding-up  Act,      expressions  in  this  act  shall  h&rt 

1848y  s.  3,  after  providing,  the  meanings  hereby  assigned  to 

**  That  the  following  words  and      them  respectively,  so  far  as  such 
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Rxavelbt's 
Cask. 


The  object  of  this  act  is  not  for  the  benefit  of  the  ere-        1848. 
ditors  against  the  company;  it  merely  gives  a  mode  of  ar-  u^xhbNorth 
xansrinfi:  the  equities  between  the  members ;  but  the  act   5'  ^^^^^I^^ 

fe'-fe  ^  ..,,..  Banking  Co. 

has  not  imposed  new  or  ongmal  obugations  on  persons  to 

which  they  were  not  previously  liable.  A  right  to  share 
in  the  profits  is  the  condition  of  the  application  of  the  pro- 
Tisions  contained  in  the  act.  Now,  if  the  covenant  of  the 
father  renders  him  liable  to  have  his  name  inserted  as  a 
contributory,  there  is  no  reason  why  the  name  of  every 
debtor  to  the  company  should  not  be  inserted  in  this  list. 
Another  test  of  the  father's  liability  to  be  on  the  list  is 
this — whether,  before  the  passing  of  this  act,  a  bill  could 
bave  been  filed  against  the  father  as  a  member  of  the  com- 
pany.    If  not,  this  act  will  not  extend  to  him. 

All  the  provisions  of  the  act  proceed  upon  the  principle, 
that  a  contributory  is  a  person  having  a  share,  or  repre- 
senting a  shareholder,  in  the  company ;  and  they  tend  to 
support  the  argument,  that  the  act  was  not  intended  to 
include  within  its  operation  persons  not  previously  liable 
as  partners. 

His  Honor  inquired  whether  there  was  any  liability  to 
the  company  in  respect  of  these  sixty-six  shares  to  which 
the  father  had  not  subjected  himself? 

Mr.  J,  RusselL — The  father  is  only  liable  upon  his  cove- 


meanings  are  not  excluded  by  the 
context,  or  by  the  nature  of  the 
subject-matter ;  it  is  provided  as 
follows  :— 

**  The  word  *  member'  shall 
mean  any  person  entitled  to  a 
ahare  of  the  assets  or  accruing 
profits  of  any  such  company  at 
the  time  of  presenting  the  peti- 
tion for  dissolving  the  same,  or 
winding  up  the  afiairs  thereof 
under  this  act. 

The  word  ^contributory*  shall 


include  every  member  of  a  com- 
pany, and  also  every  other  person 
liable  to  contribute  to  the  pay- 
ment of  any  of  the  debts,  liabili- 
ties, or  losses  thereof,  whether  as 
heir,  devisee,  executor,  or  admi- 
nistrator of  a  deceased  member, 
or  as  a  former  memberof  the  same, 
or  as  heir,  devisee,  executor,  or 
administrator  of  a  former  mem- 
ber of  the  same,  deceased,  or  other- 
wise howsoever." 


« 
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1848.  nant  to  indemnify  the  company  against  the  oonsequenoes 

RfTHsNoRTB  ^^  °^7  result  to  them  from  the  non-payment  by  the  son. 

b'^'in'^^C '^  ^^  ^^^  moment  there  is  no  actual  liability  ftxintjug  of  sny 

kind  in  any  one. 

Rbavblst's 
Casb. 

Mr.  BacoHf  Mr.  Uoyd,  and  Mr.  Headlam,  ibr  the  re- 
spondents, the  official  managers,  were  not  called  upon  hj 
the  Court 

The  Vice-Chancellor: — 

Independently  of  the  great  respect  due  to  the  opinion 
of  Mr.  Farrer,  there  is  so  much  good  sense  and  faimeai 
in  the  conclusion  to  which  he  has  come  in  this  respect 
that  it  would  be  with  the  greatest  regret  that  I  should  find 
myself  placed  under  the  necessity  of  differing  from  him: 
but  I  do  not  find  myself  placed  under  that  necessity. 

How  this  case  would  have  stood  if  the  minor  had  attained 
majority — how  the  case  would  have  stood  if  the  compaoj 
had  not  been  actually  dissolved,  or  how  the  case  would 
have  stood  if  its  affairs  had  not  been  directed  to  be  wound 
up  under  the  provisions  of  the  act  of  Parliament  that  has 
been  so  often  mentioned,  it  is  unnecessary  to  say.  I  have 
to  deal  with  the  case  as  it  actually  stands  before  me ;  and 
looking  at  the  contents  of  this  deed,  not  only  as  far  as  its 
operative  part  is  concerned,  but  also  as  far  as  its  recitals 
are  concerned,  I  am  of  opinion  that  the  Master  has  come  to 
a  sound  conclusion  in  inserting  the  name  of  Mr.  Keaveley 
the  elder  in  the  list  of  contributories  to  the  company,  as  a 
contributory,  without  qualification,  in  respect  of  sixty-ax 
shares.  I  must,  therefore,  refuse  this  motion,  and  I  refuse 
it  with  costs. 


An  appeal  from  this  decision  was,  on  the  1 1th  Januaiy, 
1849,  dismissed  with  costs  (a). 

(a)  1  H.  &  T.  118. 
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1849. 

Fenwick's  Case.  Fd>.  28<A. 

In  the  year  1842,  Mr.  Richard  Fen  wick  purchased  195  A  father  pur- 
shares  in  the  North  of  England  Joint-stock  Banking  Com-  in  a  joint-stock 
pany,  in  the  name  of  his  brother,  Mr.  John  Fenwick,  as  ^^J  ^^^loi 
a  trustee  for  John  Kichard  Fenwick  and  George  Fenwick,  the  name  of 

_^ ,  _  ,  ,  their  ancle  as 

two  sons  of  Mr.  Richard  Fenwick,  who  were  minors.  a  trustee,  and 

Mr.  John   Fenwick's  name  was   entered  in  the  share  name°wM "so 

register  of  the  company,  as  trustee  for  John  Richard  Fen-  ^t«»^  ^"tS* 

wick  and  George  Fenwick,  the  minors.  of  the  company. 

In  September,   1843,  Mr.  Richard  Fenwick  and  Mr.  mcnTaftBr^' 

John  Fenwick  entered  into  the  following  agreement: —        ilS^themicle 

admitted  that 
the  father  was 

'^  It  is  this  day  mutually  declared  and  agreed  between  entitled  to  the 
us  the  undersigned  Richard  Fenwick  and  John  Fenwick,  ^^  ^11  the 
that  the  under-mentioned  shares,  namely,  [the  shares  were  °^°®"  ***??* 
Bpecified,  and  included  the  195  in  the  North  of  England  was  agreed, 
Joint-stock  Bank,]  are  held  by  the  said  John  Fenwick  in  uncle  should 
trust   for  John  Richard  Fenwick  and  George  Fenwick,  ^JJ^to^the 
(sons  of  the  said  Richard  Fenwick),  and  that  the   said  two  minors, 

^  ^  ^  ^\   ^  and  the  father 

Richard  Fenwick  is  entitled  to  the  dividends,  profits,  and  agreed  to  in- 
emoluments  arising  from  the  said  shares,  until  his  said  uncle  in  respect 
sons,  John  Richard  and  George,  shall  attain  their  respec-  The undcre- 
tive  affes  of  twenty-one  years;  and  the  said  John  Fenwick  ceived  the  divi- 

.  .  •        dendi,  and  paid 

further  declares,  that  on  the  said  John  Richard  Fenwick  them  to  the 
and  George  Fenwick  attaining  their  majority,  or  at  the  thattiiefother'i 
request  of  the  said  Richard  Fenwick,  the  said  John  Fen-  °*^  ^^°* 
wick  shall  and  will  transfer  the  said  shares  so  held  by  him  on  the  list  of 
in  trust  as  aforesaid  unto  the  said  John  Richard  Fenwick  ander  the 
and  George  Fenwick,  their  executors,  administrators,  or  as-  Act*  1848?^ 
signs,  or  to  such  other  person  or  persons  as  they,  or  any  of  ^.  ™*"  ™*T 
them,  may  appoint.     And  the  said  Richard  Fenwick,  his  the  creditors 
heirs,  executors,  and  administrators,  doth  hereby  agree  to  pany  wlthont 

being  liable  to 
.  haye  his  name 
inserted  in  the  list  of  contributoriok 
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1849.        hold  the  said  John  Fenwick>  his  heirs,  executors,  administra- 

HeTHENoRTH  ^^»  ^^^  assigns,  harmless  and  indemnified  against  all  losses, 

OF  England   damages,  failures,  and  expenses,  which  may  from  henceforth 

arise,  for  or  by  reason  or  on  account  of  the  said  snares  so  hela 

c][Jb  *  *  by  him  the  said  John  Fen  wick,  his  executors,  administrators^ 
and  assigns,  in  trust  for  the  said  John  Richard  Fenwick 
and  George  Fenwick,  their  heirs,  executors,  administrators^ 
and  assigns, — Dated  this  6th  day  of  September,  1843.*' 

The  name  of  Mr.  John  Fenwick  continued,  until  Feb- 
ruary, 1848,  to  be  on  the  share  register  as  the  sole  owner 
of  these  195  shares,  as  trustee,  until  the  month  of  February, 
1848,  and  he  acted  and  was  treated  as  to  such  shares  as  the 
sole  owner ;  but  on  receipt  of  the  dividends  from  time  to 
time,  he  paid  them  over  to  the  credit  of  an  account  of  Mr. 
Richard  Fenwick  with  the  banking  company. 

Mr.  John  Fenwick  paid  three  calls  made  upon  the  share- 
holders by  the  directors  with  money  which  Mr.  Richard 
Fenwick  raised  out  of  the  property  of  the  infants. 

After  the  bank  had  stopped  payment,  and  advances  by 
way  of  loan  were  required  by  the  directors  from  the  share- 
holders, Mr.  John  Fenwick  declined  to  make  any  advance, 
alleging  that  he  was  only  a  trustee. 

Mr.  Richard  Fenwick  had  never  been  recognised  by  the 
company  as  having  any  interest  whatever  in  the  company. 

The  12th  article  of  the  deed  of  settlement  of  the  com- 
pany provided  as  follows : — "  The  person  in  whose  name 
any  shares  shall  stand  in  the  shareholders'  register,  shall,  to 
all  intents  and  purposes  whatsoever,  within  the  meaning 
of  the  deed  of  settlement,  be  deemed  at  law  and  in  equity 
the  absolute,  sole,  and  beneficial  holder  and  owner  of  such 
shares ;  and  shall,  as  such,  be  the  only  person  known  to  or 
recognised  by  the  company  in  all  votes,  transfers,  notices, 
payments,  receipts,  and  other  matters  relating  to  the  same 
shares;  and  the  company  shall  in  no  case  be  bound  to  notice, 
or  be  affected  with  express  notice  of,  any  trust  or  equitable 
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charge  imposed  on  any  shares^  or  with  any  gift  thereof  by         1849. 
way  of  legacy,  until  the  legatee  shall  have  become  a  share-  ji^ theNorth 

holder  as  hereinafter  mentioned."  of  England 

.IT.  Banking  Co. 

John  Kichard  Fenwick,  one  of  the  sons^  attamed  his  age         

of  twenty-one  years  in   September,  1848.     The   official        CAsmf 
managers  had  placed  the  name  of  Mr.  Sichard  Fenwick' 
upon  the  list  of  contributories;  but  the  Master  struck  his 
name  out,  retaining  the  name  of  John  Fenwick  upon  the 
list  (a). 

Mr.  Bacon,  Mr.  Lloyd,  and  Mr.  Headlam  now  moved^ 
on  the  part  of  the  official  managers,  that  the  name  of  Mr. 
Kichard  Fenwick  might  be  placed  on  the  list. 

Richard,  by  the  terms  of  the  agreement,  became,  at  least 
until  both  sons  became  of  age  and  should  claim  the  shares, 
the  beneficial  owner  of  those  shares ;  and  receiving,  as  of 
right,  the  dividends,  he  was  liable  to  the  creditors  of  the 
company;  and  being  such,  he  became  liable  to  have  his 
name  inserted  in  the  list  of  contributories. 

The  3rd  section  of  the  act  (J)  defines  a  contributory  to  be 
any  person  liable  to  contribute  to  the  payment  of  any  of 
the  debts  and  liabilities  of  the  company,  and  it  cannot  be 
denied  that  Mr.  Kichard  Fenwick  is  so  liable. 

In  Barklie  v.  Scott  (c),  Mr.  Justice  Burton  said,  that,  if 
a  person  wanting  to  put  money  into  trade  for  his  own  be- 
nefit, embarked  a  sum  in  a  partnership  in  His  son's  name, 
reserving  to  himself  the  power  of  drawing  it,  or  any  profits, 
out,  there  could  be  no  question  that  a  person  so  acting 
would  be  liable  as  a  partner.  Apply  that  principle  to  the 
present  case,  and  Mr.  K.  Fenwick's  name  should  be  in- 
serted in  the  list. 

Mr.  Lee  and  Mr.  E.  S.  Williams,  for  Mr.  Kichard  Fen- 
wick, were  not  called  on  by  the  Court. 

(a)  Vide  ante,  p.  548.  {b)  Vide  ante,  p.  654,  n.  (a), 

(c)  Hudson  and  Brooke,  Ir.  Rep.  87* 

oo2 
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1849.        The  Vice-Chancellor: — 
ReTum  North       A  man  may  be  liable  to  the  creditors  of  the  company, 
bI^kino'co.    who  may  not  be  liable  inter  socios. 

.  In  this  case  Mr.  Richard  Fenwick  may  or  may  not  be 

Fbnwick  8 

Ca8b.  liable  to  indemnify  Mr.  John  Fenwick ;  he  may  or  may  not 
be  liable  to  all  the  creditors  of  the  company :  but  these  are 
not  questions  before  me.  The  present  question  is,  whether 
Mr.  R.  Fenwick  is  a  person  whose  name,  for  the  purposes 
of  this  act,  ought  to  be  inserted  in  the  list  of  contributories. 
I  am  of  opinion  that  his  name  ought  not  to  be  in  the  list 
I  must  refose  the  motion,  with  costs. 


Jan.  leth.  Angas's  Case. 

A  married  wo-  MrS.  MARY  ANGAS,  the  wife  of  Mr.  John  Lindsay 

■0^  d^rip.  ^  Angas,  became,  by  such  description,  with  her  husband's 

tio***  •"P«-  knowledge,  the  registered  proprietor  of  shares  in  the  North 

holder  in  a  of  England  Joint-stock  Banking  Company.     The  shares 

bimkingcom-  Were  purchased  with   monies  arising  from   the   separate 

^*°cha8S*the  ^^^^^  ^^  ^^®"  Angas ;  but  it  was  not  proved   that  the 

shares  with  directors  had  notice  of  thb  circumstance. 

money  arising 

from  her  scpa-  The  dividends  were  very  frequently  received  by  Mr. 

"^Tlw  ?Mband  Angas,  who  occasionally  signed  the  receipts  thus :  "  For 

^^^^^'dth^  Mary  Angas,  John L.  Angas ;"  and  at  other  times,  "  John 

dividends  on  L.  Angas,  per  proc.  Mary  Angas ;"  but  he  never  signed  any 

the  shares,  but  •    ^  /»      j.    •  i       i    •     i  .  i 

always  signed     receipt  lor  diviuends  m  his  own  name  alone. 

M^^iT^t.       ^^  ^^^  returns  of  the  list  of  shareholders  made  to  the 

Though  not  a     Stamp  Office,  the  name  of  Mrs.  Angas  was  inserted  until 

registered  ^  ° 

shareholder,  he 
attended  some 

meetings,  and  once  held  the  proxy  of  an  absent  shareholder,  which,  according  to  the  deed  of 
setUement,  a  shareholder  alone  could  do,  and  he  took  part  in  the  proceedings.  Preyiously  to 
the  dissolution  of  the  company,  his  name  had  been  substituted,  without  his  consent,  for  tbst 
of  his  wife,  in  the  share  register : — Held,  that  he  was  not  a  contributory  under  the  act,  and 
his  name  was,  upon  motion,  ordered  to  be  struck  out  of  the  list. 

Semble,  that  liability  to  creditors  of  the  company  is  not  of  itself  sufficient  to  make  a  person  a 
"  contributory  **  within  the  act. 


b' 


i; 


E 
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April,  1847.     In  the  list  then  prepared  and  returned,  the         1849. 
name  of  Mrs.  Angas  was  omitted,  and  that  of  Mr.  Angas  h^thkNoiith 
was  substituted,  without  the  concurrence  or  knowledire  of  ®'  England 

.  ,  ^   -  ^*  Banking  Co. 

either  of  them.  

All  notices  in  respect  of  the  shares  were  addressed  to 
Mrs.  Angas,  and  not  to  Mr.  Angas,  until  1847. 

In  1847  a  claim  for  calls  in  respect  of  the  shares  held  by 
Mrs.  Angas  was  made  on  Mr.  Angas,  which  he  refused  to 
pay.  Shortly  afterwards,  a  Mr.  Ness  proceeded  by  scire 
facias  against  Mr.  and  Mrs.  Angas,  in  the  Court  of  Ex- 
chequer, to  recover  3000/.  debt,  and  23/.  6«.  6e/.  costs,  reco- 
vered by  Mr.  Ness  in  an  action  against  one  of  the  public 
officers  of  the  company.  Mr.  and  Mrs.  Angas  appeared 
and  pleaded  to  the  scire  facias^  but  the  matter  proceeded 
no  farther.  In  May,  1847,  Mr.  Ness  issued  a  writ  oi  scire 
Jadas  against  Mr.  Angas  alone,  to  recover  the  amount  of 
the  judgment  and  costs;  and  he  obtained  a  verdict,  at  the 
Summer  Assizes,  1847,  for  Northumberland,  for  the  amoimt, 
subject  to  various  points  of  law  reserved  at  the  trial.  These 
points  were  still  pending  in  the  Court  of  Exchequer,  upon 
a  rule  nisi  granted  to  the  defendant  to  enter  a  nonsuit. 

Mr.  Angas  had  no  shares  in  his  own  name;  but  it  was 
in  evidence  that  he  attended  the  meetings  of  shareholders, 
and  took  part  in  the  proceedings  at  one  such  meeting ;  at 
which  meeting  he  held  a  proxy  for  an  absent  shareholder, 
but  he  never  held  a  proxy  for  his  wife.  The  Master  had 
settled  the  list  of  contributories,  including  the  names  of 
Mrs.  Angas  and  of  Mr.  Angas  without  limitation  (a). 

Mr.  Russell  and  Mr.  Terrell  now  moved  that  the  deci- 
sion of  the  Master  might  be  reversed,  and  that  the  name  of 
Mr.  Angas  might  be  struck  out  of  the  list. 

Mrs.  Angas's  name  ought  not  to  be  on  the  list.  The 
company  knew  that  Mrs.  Angas  was  a  married  woman,  and 

(a)  Vide  ante,  p.  648. 


JkT^iNM;*  '■^*^  '.ijwc  CT  iabcHtT  ia  tia  ia  inspect  <rf  iie«e  wns- 

«  £<^~>K3    Mr.  4^,-1*  --e^r  fcs*i  ex*&pE  u  iscsi  rf  M»-  iM* 

—         Tie  xcLTazj  .a=:s;5  6ai^  a^Tzii'^iac  &^3a  Mr.  -laff^ 

Mr.  SavL  Mr.  Z^^  ui  Mr.  ffmr^gm.  £7  3k  ^^dnd 
3t3Kjic¥  ;c  it    "•■T'-ig.-T — Mr.  A2ir>>'<  aflfit^c  10  j» 
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of  the  shares  except  as  regarded  the  wife ;  and,  as  between         1849. 
the  company  and  the  husband,  he  ought  not  to  be  held  liable.      1,    \^ 
The  question  of  the  husband's  liability,  or  absence  of  of  England 

liability,  to  the  creditors  of  the  partnership,  is  not  before         

me  under  this  act.  He  may  or  may  not  be  personally  liable  ^'®^*'^  ^^■■' 
to  all  of  them.  The  question  is  as  to  the  rights  of  these  per- 
iBons  inter  se.  I  must  direct  the  nune  of  Mr.  Aiigas  to  be 
struck  out  of  the  list;  but,  as  I  differ  from  the  Master,  whose 
judgment  is  of  great  weight,  I  cannot  give  any  costs  upon 
this  motion  (a). 

(a)  This  case  was  brought  by  before  the  Court  of  Exchequer 

appeal  before  the  Lord  Chancel-  on  the  points  reserved,  and  the 

lor,  who  directed  the  matter  to  rule  to  enter  a  nonsuit  was  made 

stand  over  till  the  result  of  the  absolute;  the  Court  holding,  that 

proceedings  at  law  was  known.  Mr.  Angas  was  not  liable  :  Nesa 

The  case  has  since  been  argued  v.  Angas,  Exch.,  May  8, 1849. 


The 


Hutchinson's  Case.  _     ,^  , 

Jan.  16th, 

official  managers  had  placed  the  name  of  a  Mrs.  On  a  notioe  to 
Hutchinson  upon  the  list  of  contributories  as  executrix  of  her^wQe  wm 
Mr.  Hutchinson,  deceased,  and  save  her  notice  that  her  |?»crt«d  in  the 

.  .  °      .        .  list  M  a  oontri- 

name   had  been  included  in  such  list,  in  that  character,  butorjina 
according  to  the  following  provisions  of  sect.  78  of  the  ^^cter,  she  at- 
Joint-stock  Companies  Winding-up  Act,  1848 :—  SSlwartl?? 

her  solicitor,  to 

**  And  be  it  enacted,  that  notice  in  writing  shall  be  given  se^on  ofher 
to  every  person  included  in,  or  proposed  to  be  specially  JJ"!^^^ 
excluded  from,  the  list  of  contributories,  or  in  any  variation  *bat  she  did  not 

thereby  wiIto 

therein,  or  addition  thereto,  as  aforesaid,  before  the  same  any  objection 
shall  be  settled  by  the  Master,  thereby  notifying  that  such  ency  of  Uie  " 

notice,  for  the 
purpose  of  enabling  the  Master  to  decide  that  she  was  a  contributory  without  qualification ;  and 
the  Master  who  had  so  decided  upon  such  a  notice,  was  directed  to  reyiew  his  report.     Qum^ 
whether,  in  such  a  case,  a  new  notice  can  be  effectually  given. 
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1849.        person  is  induded  in^  or  excluded  from^  the  Ust,  and  if 
„  I,    "    "      included,  then  in  what  character,  and  for  what  number  of 

J2«Thk  North  '  ' 

or  England    shares,  and  of  what  amount,  or  for  what  other  interest  such 

— L     '    person  is  so  included ;  and  that  if  no  cause  shall  be  shewn  to 

"''^Cam?'*'"  *^^  contrary,  to  the  satisfaction  of  the  Master,  by  a  day  to 

be  fixed  by  the  Master,  and  to  be  specified  in  such  notion 
the  list  shall  not,  as  to  every  person  failing  or  neglecting  to 
shew  cause  within  the  time  to  be  so  fixed,  be  afterwards  dis- 
puted, without  leave  of  the  Court  first  obtained.'' 

Mrs,  Hutchinson's  solicitor  attended  before  the  Master, 
and  insisted  that  her  name  ought  not  to  be  inserted  at  all 
in  the  list.  After  hearing  the  evidence,  the  Master  retained 
Mrs.  Hutchinson's  name,  and  struck  out  the  qualification  (a^ 

Mr.  Russell,  for  Mrs.  Hutchinson. — It  is  not  competent 
for  the  Master,  proceeding  upon  such  a  notice  as  had  been 
served  on  Mrs.  Hutchinson,  to  insert  her  name  on  the  list 
as  a  contributory  without  qualification.  The  notice  was  the 
intimation  of  the  case  of  the  ofiicial  managers  against  this 
lady,  and  it  could  not  be  extended  on  the  discussion  before 
the  Master.  It  clearly  could  not  have  been  extended  if  she 
had  not  attended  before  the  ll^Iaster ;  and  no  acquiescence 
or  waiver  can  be  shewn  on  the  part  of  the  solicitor,  who 
appeared  for  her. 

Mr.  Bacon,  Mr.  Lloyd,  and  Mr.  Headlam,  for  the  oflScial 
managers. — The  function  of  the  notice  required  by  sect.  78 
is  to  bring  the  parties  before  the  Court,  and  not  by  the  act 
of  a  merely  ministerial  officer,  the  official  manager,  to  limit 
the  Master's  authority  to  go  into  the  whole  case  against  each 
contributory  who  attends  before  the  Master.  To  hold  that 
it  does,  may  lead  to  very  mischievous  results.  The  at- 
tendance of  Mrs.  Hutchinson's  solicitor  before  the  Master 
left  the  whole  case  open  as  against  her. 

(a)  Vide  ante,  p.  548. 
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1         The  Vice-Chancellor  said,  he  could  not  hold  this  lady         1849. 
r    to  have  waived  the  objection.    Whether  its  success  could  be  /i^ ThbNorth 
I    of  any  advantage  to  her,  was  for  her  consideration.     The    of  England 

,  .        ,  .  A 11     Banking  Co. 

I    Master  had  better  be  requested  to  review  his  report.     All         

I    parties  would  then  be  at  liberty  to  re-argue  the  matter  before         Cas*. 

him  on  the  merits,  and  every  question  would  be  open. 

The  order  would  be  analogous  to  the  proceeding  where^ 

upon  exceptions,  the  Court  neither  overruled  nor  allowed 

the  exceptions,  but  simply  referred  it  back  to  the  Master 

to  review  his  report  (a). 

His  Honor  would  not  intimate  any  opinion  whether  a 
new  notice  could  or  could  not  be  effectually  given. 


(a)  See  Glaholme^a  com,  post,  p.  583. 


Armstrong's  Case.  Jan,  16th. 

James  HEDLEY,  being  possessed  of  eleven  shares  in  By  the  deed  of 
the  North  of  England  Joint-stock  Bank,  by  his  will  gave  a  banking  com- 
the  residue  of  his  personal  estate,  including  these  shares,  Jfd^^Jj^^*^" 
to  William  Armstrong,  (whom  he  appointed  trustee  and  «harehoide» 

had  the  option 

executor  of  his  will),  upon  trust,  with  all  convenient  speed,  of  becoming 
after  his  decease,  to  sell  and  convert  the  same  into  money,  and,  ^^  ociSn^" 
after  payment  of  debts,  to  invest  the  residue  in  Government  "^l^^?"  ^ 
or  real  securities,  and  to  pay  the  produce  thereof  to  the  tes-  shares ;  and, 
tator's  sister,  for  her  separate  use  for  life,  with  trusts  over  was  exercised, 
for  her  children  and  the  children  of  other  persons  named.      Light'be  re  * 

tained  hj  the 
company,  as  a  guarantee  fand.  In  defaalt  of  any  person  ezecnting  the  deed  in  respect  of 
soch  shares,  after  six  months*  notice,  the  shares  were  liable  to  forfdtnre*  A  shareholder  in 
the  company  bequeathed  his  shares  to  his  executor,  in  trust  to  conyert  them  into  money.  The 
executor  sold  some  of  the  shares,  but  did  not  gi^e  the  proper  notice  to  make  himself  a  share* 
holder  as  tO  the  rest,  and  was,  nevertheless,  permitted  to  reoeiye  the  dividends  on  them  for  five 
jears,  signing  the  receipts  as  executor  only : — Held,  that  he  was  not  a  oontrlbutory  without 
qualification. 
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1849.  The  testator  died  in  May^  1844,  and  Mr.  Armstrong 

iZeTHE  North  P^^®^  ^®  ^^^^  *^^  *<^^  ^^  himself  the  trosts.     He  reoeiyed 

OF  England  three  dividends  on  the  shares  which  had  belonged  to  tlie 

Banking  Co.  _        ,  i  i       .      .  •         ^        t 

testator,  as  they  became  payable,  signing  receipts  for  them 

^"clsSr"  '^  ^  ^^^^  "^^  the  addition  of  « Executor  of  Ji 


Hedley."    In  December,  1846,  he  transferred  five  of  the 
shares  to  a  Mr.  Bramwell. 

The  clauses  of  the  deed  of  settlement  i^plicable  to  thk 
case  were  the  following : — 

^^  No.  10.  It  shall  not  be  lawful  for  two  or  more  indi- 
viduals to  subscribe  for  or  hold  jointly,  except  as  trusteei^ 
executors,  or  administrators,  any  shares  in  this  company; 
and  in  no  case  shall  any  share  be  divided  into  fractional 
parts. 

*^  No.  12.  This  clause  is  fully  set  out  in  FenwicKs  catt, 
ante,  p.  658. 

'^  No.  14.  Each  shareholder  shall  be  entitled  to  and  in- 
terested in  the  profits,  and  be  subject  and  liable  to  the  losses 
of  the  company,  in  proportion  to  his  shares. 

'^  No.  28.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  any  deceased  share- 
holder, or  the  assignee  of  any  bankrupt  or  insolvent  debtor, 
possessed  of  shares,  shall  not  be  a  member  of  the  company 
in  respect  of  such  shares  as  shall  be  vested  in  him  in  any  of 
the  aforesaid  capacities  respectively,  but  such  assignee  of  a 
bankrupt  or  insolvent  debtor  shall  sell  and  dispose  of  such 
shares  in  manner  and  subject  to  the  provisions  hereinbefore 
expressed  and  contained  with  respect  to  the  sale  and  trans- 
fer of  shares;  and  any  such  husband,  executor,  administrator, 
or  legatee,  as  aforesaid,  shall  be  at  liberty  either  to  sell  and 
dispose  of  the  shares  so  vested  in  him,  in  like  manner  and 
subject  as  aforesaid,  or,  at  his  option,  to  become  a  member 
of  the  company  in  respect  of  such  shares,  on  complying  with 
the  provisions  of  these  presents,  as  next  hereinafter  expressed 
in  that  behalf. 
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"  No.  29.  The  husband  of  any  female  shareholder^  or  the        1849. 
executor,  administrator,  or  legatee  of  a  deceased  shareholder,  jj^thkNorth 
who  shall  be  desirous  of  becoming  a  member  of  the  company    o'  England 

in  respect  of  the  shares  vested  in  him  in  any  of  such  capa-         

oities  respectively,  shall  give  notice  in  writing  at  the  bank-  ^"'camT*  ' 
ing-house  of  the  company,  in  Newcastle-upon-Tyne,  of  such 
his  desire ;  in  which  notice  shall  be  expressed  the  name  and 
place  of  abode  of  the  person  giving  the  same,  and  the  name 
of  the  shareholder  in  whose  place  or  right  he  claims,  and  the 
number  of  shares  in  respect  whereof  he  is  desirous  of  be- 
coming a  member ;  whereupon,  and  upon  otherwise  com- 
plying with  the  provisions  of  the  deed  of  settlement,  he 
shall  be  admitted  and  become  a  member  of  the  company 
in  respect  of  such  shares,  and  have  the  same  transferred 
into  his  name  accordingly,  and  shall  be  personally  charged 
with  the  duties  and  liabilities  incident  to  the  ownership  of 
the  same. 

^*  No.  30.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  any  deceased  share- 
holder, who  shall  not,  under  the  provision  lastly  hereinbefore 
contained,  elect  to  become  a  member  of  the  company  in  re- 
spect of  the  shares  vested  in  him  in  any  such  capacity,  and 
also  the  assignee  of  every  bankrupt  or  insolvent  debtor  pos- 
sessing  shares,  shall  be  entitled  to  receive  any  dividend  which 
shall  have  become  due  on  the  shares  so  vested  in  him  in  any 
snch  capacity  as  aforesaid,  before  his  title  to  the  same  shares 
accrued ;  but  no  dividends  which  shall  become  due  on  the 
same  shares  after  his  title  shall  have  accrued,  shall  be  pay- 
able to  or  demandable  by  him,  but  shall,  till  some  person 
shall  have  become  a  member  of  the  company  in  respect  of 
the  said  shares,  remain  in  suspense,  and  shall  not  be  paid 
till  the  transfer  thereof  shall  be  completed,  and  the  new 
holder  thereof  shall  claim  the  same ;  and  every  transfer  shall 
carry  with  it  the  profits  and  interest,  and  share  of  capital 
and  surplus  or  guarantee  fund,  in  respect  of  the  shares 
transferred,  so  as  to  close  all  the  right  and  interest  of  the 
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1849.        party  or  parties  makiiig  such  transfer,  in  respect  of  snch 
JieTHvNoKTH  transferred  shares. 
Bankin^Co        "No.  31.  In  case  any  person  in  whom  any  shares  shall 

^     by  original  subscription,  purchase,  marriage,  bequest,  repre- 

Cass.  sentation,  or  other  mode  of  acquisition,  become  vested,  and 
who  shall  not  have  executed  the  deed  of  settlement,  shall, 
for  six  calendar  months  afler  notice  in  writing  tar  that 
purpose,  n^lect  or  refuse  to  execute  the  same,  it  shall  be 
lawful  for  the  directors  to  declare  the  shares  so  vested  in 
such  person  so  neglecting  or  refusing,  and  all  benefit  and 
advantage  whatsoever  incident  thereto,  to  be  forfeited  to 
the  other  shareholders,  and  the  same  shall  be  forfeited  ac- 
cordingly." 

It  had  not  been  the  practice  of  the  company,  or  directors 
of  the  bank,  to  enforce  the  rules  requiring  notice  to  be 
^ven  by  executors  of  their  intention  to  become  share- 
holders, the  usual  course  having  been  for  the  company  to 
be  satisfied  with  the  production  and  registration  in  thdbr 
books  of  the  probate  of  the  will  of  the  deceased  shareholder, 
or  letters  of  administration  to  his  estate,  together  vnith  such 
evidence  as  might  be  sufficient  to  satisfy  the  company 
of  the  identity  of  the  person  filling  the  office  of  executor 
or  administrator,  and  thereupon  to  pay  the  dividends  to 
him. 

The  official  manager,  in  making  out  the  list  of  contribu- 
tories,  inserted  the  name  of  Mr.  Armstrong  as  a  contributory 
for  six  shares,  without  qualification. 

It  was  in  evidence  before  the  Master,  that  a  Mr.  Ness 
had  obtained  judgment  against  the  company  for  3000/.,  and 
was  proceeding  by  scire  facias  to  enforce  the  judgment 
against  Mr.  Armstrong ;  and  it  appeared,  that,  upon  such 
proceeding,  the  question  was  pending  before  the  Court  of 
Exchequer,  whether  Mr.  Armstrong  was  a  member  liable 
generally  to  a  creditor  of  the  company,  or  whether  he  was  a 
member  liable  only  as  executor. 
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The  Master  retained  the  name  of  Mr.  Armstrong  in  the        1849. 

list^  without  qualification  (a).  2{e  Tbv  North 

OF  England 
Banking  Co. 

Mr.  BusseU  and   Mr.  Piggott  moved,  on  behalf  of  Mr.   ^      , 

,  ,  ,  Armstrong  s 

Armstrong,  that  the  decision  of  the  Master  might  be  revised.        Cask. 
and  that  Mr.  Armstrong's  name  might  be  struck  out  of  the 
list  of  the  contributories  of  the  company. 

Mr.  Armstrong's  name  ought  not  to  be  inserted  in  the 
list  as  a  contributory  without  qualification.  He  is  neither 
a  "  member"  nor  "  contributory"  under  the  interpretation 
contained  in  section  3  {b)  of  the  act. 

The  testator  in  this  case  had  died  more  than  three  years 
before  the  bank  stopped  payment,  and  the  liability  of  his 
estate  to  the  creditors  of  the  bank  is  regulated  by  the  13th 
section  of  the  7  Geo.  4,  c.  46,  which  limits  the  liability  of 
the  shareholders  to  three  years  after  they  have  ceased  to  be 
such  ;  (see  the  section  at  length,  post,  572).  Under  such 
circumstances,  in  a  suit  for  the  administration  of  his  estate, 
creditors  of  the  bank  at  the  testator's  death  would  not  come 
within  the  scope  of  the  decree  (c). 

By  reason  of  clauses  Nos.  28,  29,  30,  and  31  ((f),  of  the 
deed  of  settlement,  Mr.  Armstrong  could  not  become  a  part- 
ner, at  all  events  as  between  himself  and  the  other  share- 
holders, except  by  adopting  a  certain  defined  course,  which 
has  not  been  taken. 

Mr.  Bacon,  Mr.  Lloyd,  and  Mr.  Headlamp  for  the  official 
manager,  in  support  of  the  Master's  decision. — Beading 
clauses  of  the  deed  of  settlement,  Nos.  10,  12,  and  14(e), 
and  having  regard  to  the  fact  that  practically  an  exe- 
cutor has  always  been  admitted  a  member,  on  his  shewing 

(a)  Vide  ante,  p.  648.  {d)  Vide  ante,  pp.  666,  667, 

(b)  Vide  ante,  p.  654,  n.  (a).  668. 

(c)  Barker  v.  BiUtrets,  7  Beav.  (e)  Vide  ante,  p.  666. 
134. 
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1840.  his  titley  it  must  be  considered  that  this  exeoator  was  in 

jfeTei  North  effect  admitted  a  shareholder^  and  received  diTidenda.     He 

Ba^k^qCo  ^^*"^^*  ^  heard  to  say  that  he  continued  to  hold  oontrary 

.  to  the  direction  of  the  trusts  of  the  will>  and  was  not  a  sfaare- 

AUCSTKONO  8 

Casv.  holder  for  the  purpose  of  this  argument^  whatever  may  be 
his  dtuation  with  regard  to  the  persons  beneficaally  inter- 
ested under  those  trusts. 

Whatever  may  be  the  effect  of  the  clauses  of  the  deed  of 
settlement,  they  are  subject  to  the  general  principle,  that 
whoever  receives  any  portion  of  the  profits  of  a  company,  is 
a  partner. 

The  Vice-Chancellor: — 

Mr.  Armstrong  has  done  many  acts  as  an  executor,  and 
none  as  in  his  own  right.  I  consider  the  question  to  be,  not 
whether  Mr.  Armstrong  is  personally  and  individually  liable 
to  the  creditors  of  the  partnership  company.  That  ques- 
tion is  not  before  me  in  any  manner,  nor  will  it  be  a£^ted 
by  what  the  Master  has  done,  or  by  what  is  to  be  done  by 
me.  Mr.  Armstrong  may  be  liable  personally  and  individu- 
ally to  creditors,  or  he  may  be  liable  only  as  executor :  as 
to  that  I  decide  nothing.  The  question  before  me  is,  what 
is  Mr.  Armstrong's  position,  as  between  himself  and  the 
company?  I  think  the  evidence  not  sufficient  to  shew 
that  he  was,  or  has  become,  liable,  otherwise  than  as  exe- 
cutor. It  seems  to  have  been  assumed  that  it  was  for  the 
benefit  of  the  company  that  he  should  be  individually  re- 
tained, rather  than  as  executor.  How  that  may  be,  I  do 
not  know.  Looking  at  the  provisions  of  the  deed,  looking 
at  the  whole  course  of  proceedings,  and  at  the  manner  in 
which  the  receipts  were  signed,  I  cannot  think  him  person- 
ally liable. 

I  agree  that  the  parties  intending  to  waive  the  formalities 
of  the  deed  of  settlement,  might  have  waived  them;  but  it 
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is  not  proved  that  they  intended  to  waive  them.     I  think        1849. 
it  should  be  referred  back  to  the  Master^  to  review  his  „  1,    \.  " 

'  jReTex  North 

decision  (a),  of  England 

Banking  Co. 


(a)  An  appeal  from  this  deci-      oyer  until  the  result  of  the  pro-  Armstbong's 
sion  to  the  Lord  Chancellor  has      ceedings  at  law  is  known.  Cass. 

been  heard,  and  ordered  to  stand 


Hawthorn's  Case.  Jan,  IQth. 

On  the2nd  of  January,  1847,  Mr.  Robert  Hawthorn,  then  A.,  a  sharc- 
the  holder  of  eighteen  shares  in  the  North  of  England  Joint-  joint-stock 
stock  Banking  Company,  effectually  transferred  them  to  ^^^^^5^. 
John  Cowens,  and  thenceforth  Robert  Hawthorn's  name  ed  under  the 
was  not  returned  to  the  iStamp  Office.  effectually  as- 

The  official  managers,  one  of  whom  was  a  continuing  sh^[^inthe 
shareholder  in  the  company,  summoned  Mr.  Hawthorn  to  S?™JT^  ™®'* 
shew  cause  why  his  name  should  not  be  on  the  list,  under  yean  prior  to 
the  Slst  section  of  the  act,  which  provides  that  it  shall  of  such  com- 
be  lawful  for  any  person  whose  name  shall  stand  upon  the  ii°&  i^vlct. 
list  of  contributors  to  summon  any  person  whose  name  shall  c.  45.  it  ap. 

•^  *^  peared  that 

not  be  upon  such  list,  and  who  shall  not  have  been  pre-  there  was  at 
viously  specially  excluded  therefrom,  to  appear  before  the  former  share- 
Master  at  a  day  and  time  to  be  therein  specified,  to  shew  ^^ji^^^on . 
cause  why  his  name  should  not  be  included  in,  or  should  be  — /r<w,thatA. 

had  been  pro- 

specially  excluded  from,  the  list;  and  that,  upon  the  return  of  perly  included 
such  summons,  or  at  any  future  time,  to  be  fixed  by  the  Mas-  TOutributories 
ter,  he  shall  consider  the  liability  or  alleged  liability,  or  right  *°^  ^^^^  ^" 
of  the  party  so  summoned,  to  be  inserted  in  such  list,  and  that  hU  name 
shall^  by  writing  under  his  hand,  declare  whether  such  onthelist^npon 
party  should  or  should  not  be  included  in,  or  excluded  firom,  "^^Jj^^"  ^^ 

the  list*  aharcholder. 

Heldf  alaoy 
that,  if  the  certificate  of  the  decision  given  out  by  the  Master  to  the  party  appealing  differ 
from  the  statement  on  the  file  of  the  proceedings,  the  latter  is  to  be  assumed  to  be  the  actual 
decision. 
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Ig49.  The  Master^  after  hearing  the  parties,  settled  the  list  of 

"    \^  oontributories,  including  the  name  of  Mr.  Robert  Hawthorn 

OF  England  as  a  Contributory  in  respect  of  eighteen  shares,  and,  as  such, 

'  liable  to  debts,  liabilities,  and  losses  of  the  company  up  to 

^Taw^'"   *®  1»^  of  January,  1847  (a). 

It  appeared  that  there  was  at  least  one  other  former 
shareholder,  who  had  ceased  to  hold  shares  at  a  period  an- 
terior to  January,  1847.  The  name  of  this  other  share- 
holder was  William  Hawthorn. 

Mr.  Russell  and  Mr.  Bates  now  moved,  on  behalf  of 
Mr.  Robert  Hawthorn,  that  his  name  might  be  struck  out 
of  the  list  of  contributories. 

There  are  three  different  classes  of  companies  to  whidi 
the  provisions  of  the  Winding-up  Act  apply. 

First,  companies  formed  under,  and  regulated  by,  the 
Stat.  7  Geo.  4,  c.  46. 

Secondly,  companies  under  the  stat.  7  &  8  Vict,  c  110. 

Thirdly,  companies  under  the  stat.  7  &  8  Vict.  c.  113. 

It  is  admitted  that  this  company  belongs  exclusively  to  the 
first  class,  and  for  the  purposes  of  this  motion  it  becomes  ne- 
cessary to  consider  how  the  act  of  7  Geo.  4,  c.  46,  regulates 
the  liabilities  of  the  company  between  a  creditor  and  a  share- 
holder who  has  ceased,  but  for  a  shorter  period  than  three 
years,  to  be  a  shareholder,  and  all  the  continuing  shareholders. 

By  the  7  Geo.  4,  c.  46,  s.  13,  it  is  enacted,  ^^  that  execu- 
tion upon  any  judgment  in  any  action  obtained  against  any 
public  officer  for  the  time  being  of  any  such  corporation  or 
co-partnership,  carrying  on  the  business  of  banking  under  the 
provisions  of  this  act^  whether  as  plaintiff  or  defendant,  may 
be  issued  against  any  member  or  members  for  the  time  being 
of  such  corporation  or  co-partnership ;  and  that  in  case  any 
such  execution  against  any  member  or  members  for  the 
time  being  of  any  such  corporation  or  co-partnership  shall 

(a)  Vide  ante,  p.  549. 
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be  ineffectual  for  obtaining  payment  and  satisfaction  of  the         1849. 
amount  of  such  judgment,  it  shall  be  lawful  for  the  party  or   d-xbe North 
parties  so  having  obtained  judgment  against  such  public    o'  England 

officer  for  the  time  being  to  issue  execution  against  any         

person  or  persons  who  was  or  were  a  member  or  members      ^^gsf^  ' 

of  such  corporation  or  co-partnership  at  the  time  when  the 

contract  or  contracts,  or  engagement  or  engagements,  in 

which  such  judgment  may  have  been  obtained,  was  or  were 

entered  into,  or  became  a  member  at  any  time  before  such 

contracts  or  engagements  were  executed,  or  was  a  member 

at  the  time  of  the  judgment  obtained.     Provided  always, 

that  no  such  execution  as  last  mentioned  shall  be  issued 

without  leave  first  granted,  on  motion  in  open  court,  by  the 

Court  in  which  such  judgment  shall  have  been  obtained, 

and  which  motion  shall  be  made  on  notice  to  the  person 

or  persons  sought  to  be  charged,  nor  afier  the  expiration 

of  three  years  next  after  any  such  person  or  persons  shall 

have  ceased  to  be  a  member  or  members  of  such  corporation 

or  co-partnership." 

Under  this  clause  it  is  clear  that  the  existing  shareholders 
are  primarily  liable,  and  that  creditors  are  bound  to  exhaust 
their  remedies  against  all  the  existing  shareholders  before 
they  can  proceed,  in  any  case,  against  a  shareholder  who  has 
retired  for  three  years;  and  the  Courts  have  so  decided: 
Steward  v.  Dunn  (a).  Barker  v.  Buttress  (J),  Eardley  v. 
Law  (c). 

It  follows  that  in  this  company — 

First,  the  funds  of  the  company  are  liable  to  all  the 
creditors. 

Secondly,  all  existing  shareholders  are  liable  to  all  the 
creditors. 

And  Thirdly,  the  retired  shareholders  are  liable  only  to 
the  extent  of  making  good  deficiencies  in  respect  of  debts 
subsisting  at  the  time  of  their  retirement. 

(a)  12  M.  &  W.  666.  {h)  7  Bear.  194.  (c)  12  Ad.  &  E.  802. 
VOL.  I.  P  P  D.  G.  8. 
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1849.  Now>  the  object  of  the  Winding-up  Act  is,  to  provide  tat 

R  TheN         ^^^  payment  of  the  debts,  and  winding  up  the  affiurs  of  the 

OF  England  company,  for  the  benefit  and  protection  of  the  shareholderB 

'  inter  se,  and  not  for  the  benefit  of  the  creditors.    Mr.  Sobert 

^^^M?"'*  Hawthorn  ought  not,  therefore,  to  be  placed  on  the  list  of 
contributories  until  the  funds  of  the  company,  and  all  the 
means  of  all  the  present  shareholders,  are  exhausted. 

It  is  a  further  objection  to  Mr.  Robert  Hawthorn's  name 
remaining  on  the  list,  that  it  is  placed  there  on  the  appli- 
cation of  the  official  managers,  one  of  whom,  Mr.  Robson, 
is  a  present  shareholder  in  the  company,  and  whose  name  is 
upon  the  Master's  list  as  a  contributory  without  limitation. 
He  is  bound  to  hold  Mr.  Robert  Hawthorn  harmless, 
and  he  at  least  has  no  rights  in  respect  of  which  he  can 
claim  to  have  Mr.  Robert  Hawthorn's  name  placed  upon 
the  list.  By  the  consent  of  the  directors,  which,  for  this 
purpose,  binds  Mr.  Robson,  Mr.  Cowans  purchased  Mr. 
Robert  Hawthorn's  shares,  and  became  liable  in  his  place  in 
respect  of  those  shares.  Upon  what  equity,  then,  can  Mr. 
Robson  ask  to  have  Mr.  Robert  Hawthorn's  liability  in  ad- 
dition to  Mr.  Cowans'?  Mr.  Cowans'  liability  extends  to 
every  debt,  he  has  not  denied  his  liability,  and  the  time  given 
to  him  to  move  to  have  his  name  erased  from  the  list  of  con- 
tributories has  expired. 

The  obligation  on  the  transferee  of  the  shares,  to  dis- 
charge all  the  liabilities  relating  to  them,  was  one  of  the 
considerations  in  fixing  their  price,  and  the  transfer  throws 
a  share  of  all  the  obligations,  as  well  as  of  all  the  funds  of 
the  company,  on  Mr.  Cowans. 

Mr.  Robert  Hawthorn's  name  is  proposed  to  be  retained, 
under  sect.  81  of  the  Winding-up  Act  (a).  The  payment 
of  liabilities  is  one  object  of  this  act,  but  the  balance  of 
the  fimds  is  then  to  be  divided  rateably.  It  is  not  allied 
that  Mr.  Robert  Hawthorn  can  have  any  interest  in  this 
balance. 

(a)  Vide  ante,  p.  571. 
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There  is  a  discrepancy  between  the  list  as  settled  by  the        1849. 
Master^  and  the  certificate  of  the  Master's  findings  as  given  d^t^^n^th 
out  to  Mr.  Hawthorn.    Upon  this  motion  the  Master^s  cer-   of  England 
tificate  is  the  only  evidence  of  what  he  has  done.  

Again,  Mr.  Hawthorn  ought  not  to  be  on  the  list ;  be-  ^^^"^f^" 
cause,  if  he  is  liable  as  a  contributory  at  all,  it  is  in  a  way 
not  provided  for  by  the  act.  To  ascertain  Mr.  Hawthorn's 
liability,  or  to  charge  him  with  any  liability,  it  is  necessary 
to  make  a  rest,  and  determine  what  were  the  liabilities  sub- 
sisting on  the  1st  of  January,  1847,  when  Mr.  Hawthorn 
ceased  to  be  a  shareholder ;  and  inasmuch  as  the  act  pro- 
vides no  machinery  for  doing  this,  there  is  no  object  for 
which  his  name  should  be  on  the  list. 

Mr.  Bacon,  Mr.  Lloyd,  and  Mr.  Headlamp  for  the  official 
manager,  were  not  called  on  by  the  Court 


The  Vice-Chancellor  : — 

It  appears  to  me,  that,  upon  the  present  application,  I  Jan,  IIM. 
ought  not  to  consider  as  material  the  difference,  if  there  is 
any  solid  difference,  between  the  certificate  which  the  Master 
has  delivered  out,  at  Mr.  Hawthorn's  request,  and  the  au- 
thenticated list,  approved  and  settled  by  the  Master,  which 
is  before  me.  It  seems  to  me,  that,  for  all  present  purposes, 
I  ought  to  consider  the  certificate  as  good  for  nothing,  so 
fiir  as  it  differs,  if  it  substantially  differs,  from  the  list  {a). 

The  next  consideration  is  this,  whether,  as  Mr.  Hawthorn 
was  brought  before  the  Master,  under  the  81st  section  of  the 
act  of  1848,  by  Mr.  Kobson,  who  is  at  present  a  shareholder 
in  the  company,  Mr.  Hawthorn  is  improperly  in  the  Mas- 
ter's list,  on  the  assumption,  that,  as  between  Mr.  Robson 
and  Mr.  Hawthorn,  Mr.  Kobson  is  solely  liable.  I  think  that 
it  is  not  necessary  to  give  any  opinion  upon  the  question, 

(a)  See  the  Winding-up  Act,  1848,  s.  99. 

P  P  2 
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1849.        whether^  as  between  these  two,  Mr.  Robson  is  solely  liable. 

j?eTHBNoRTR  ^  *™»  however,  of  opinion,  that  Mr.  Hawthorn  is  not  impro- 

OF  England    perlj  on  the  list,  merely  by  reason  that  it  was  Mr.  Sobson 

Banking  Co.  ft    •      •        i  •        i  jioi 

who  was  the  means  of  bnnging  him  there,  under  the  olst 

Hawtboen's  .* 

Ca8».        section. 

The  main  question  is,  whether  this  gentleman^  Mr.  Haw- 
thorn, is  a  contributory  within  the  definition  of  that  w<»d 
in  the  3rd  section  of  the  act  of  1848,  which  says,  that 
the  word  "  contributory"  shall  include  every  member  of  a 
company,  and  also  every  other  person  liable  to  contribute 
to  the  payment  of  any  of  the  debts,  liabilities,  or  losses 
thereof,  whether  as  heir,  devisee,  executor,  or  administrator 
of  a  deceased  member,  or  as  a  former  member  of  the  same 
company,  or  otherwise  howsoever. 

The  arguments  that  have  been  addressed  to  me  have 
avoided  the  consideration  of  the  position,  as  between  them- 
selves, of  the  various  persons  who  are  in  Mr.  Robert  Haw- 
thorn's situation.  It  is  possible  that  there  are  many  such; 
it  is  clear  that  there  is  one,  namely,  Mr.  William  Hawthorn: 
and  one  raises  the  question.  Now,  as  between  William  Haw- 
thorn and  Mr.  Robert  Hawthorn,  and  also  as  between  him  and 
other  persons  in  the  same  position,  there  must  be  a  liability 
to  contribute,  because  a  case  may  arise  of  a  deficiency  on 
the  part  of  the  persons  liable  before  them,  capable  of  leading 
to  the  necessity  of  proceeding  against  one  of  those.  Clearly, 
therefore,  as  between  them,  there  must  be  contribution,  or 
a  right  of  contribution,  or  a  power  of  enforcing  contribution, 
and  therefore  liability.  Now,  what  the  Master  has  done, 
is  not,  as  I  understand  it,  to  decide  the  order  and  course  of 
liability  between  the  several  persons  who  may  be  liable : 
that  arrangement  is  to  take  place  hereafter;  for  by  the 
'  83rd  section  it  is  enacted,  '^  that,  at  any  time  before  the 
whole  of  the  assets  of  such  company  shall  have  been  col- 
lected or  converted,  and  if  the  assets  remaining  to  be  col- 
lected or  converted  shall  not  be  capable  of  being  immedi- 
ately realised,  although  such  assets  may  not  appear  to  be 
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sufficient,  and  also  after  the  assets  of  the  company  shall        1849. 
have  been  wholly  exhausted,  it  shall  be  lawful  for  the  Mas-  jjeTHENoBXH 
ter,  from  time  to  time,  to  make  calls  on  the  contributories,    o'  England 

or  on  such  individual  contributories,  or  classes  of  contribu-         

tones,  as  he  may  think  proper,  but  so  far  only  as  such  con«  ^^case*"  * 
tributories,  respectively,  shall  be  liable,  at  law  or  in  equity, 
to  pay  the  same,  as  well  for  raising  such  amount  as  may  be 
necessary  to  pay  the  debts  or  liabilities  of  such  company,  or 
any  part  thereof,  or  the  costs,  charges,  and  expenses  of  wind- 
ing up  the  same,  as  also  for  the  purpose  of  adjusting  and 
settling  the  respective  claims  of  contributories  upon  each 
other,  or  upon  the  company,  whether  such  claims  shall  have 
arisen  since  or  before  the  date  of  the  petition  for  dissolu- 
tion and  winding  up,  or  for  winding  up,  as  the  case  may  be ; 
and  the  amount  to  be  raised  by  means  of  such  calls,  and 
also  the  residue  of  assets  and  estate  of  the  company,  after 
the  payment  of  all  debts  and  liabilities,  costs,  charges,  and 
expenses,  shall  be  paid  and  distributed  by  the  official  ma- 
nager, under  the  directions  of  the  Master,  so  and  in  such 
manner  as  shall,  as  far  as  possible,  satisfy  all  such  claims, 
and  shall  finally  wind  up  and  settle  the  affiiirs  of  the  com- 
pany." 

Now,  the  Master  having  found  Robert  Hawthorn  liable  to 
all  losses,  if  any,  up  to  the  1st  of  January,  1847,  inclusive, 
I  am  of  opinion  that  there  may  be  and  are  a  sense  in  which, 
and  a  purpose  for  which,  that  proposition  is  true.  I  am  of 
opinion  that  the  proposition  does  not  involve  the  decision  of 
par  jus  between  all  the  persons  bound  by  it ;  but  the  order 
in  which  the  liability  is  to  be  enforced,  is  a  matter  to  be  de- 
cided hereafter,  according  to  the  rights  of  the  parties.  I 
think  it  better  not  to  add  to  the  order  refusing  the  mo- 
tion, a  declaration  that  it  is  without  prejudice  to  any  ques- 
tion as  to  the  order  of  liability :  these  words  are  unneces- 
sary, and  may  be  dangerous ;  but  it  must  be  understood, 
that  the  circumstance  of  Mr.  Hawthorn  being  in  the  list, 
does  not  import  at  all  that  there  may  not  be  other  persons 
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1849.        in  the  list^  who,  as  between  him  and  them,  may  be  scddj 
Re^^^^Krn  l^^We.    I  shaU  not,  however,  give  costs  against  Mr.  Haw- 

OF  England    thom. 
Banking  Co. 


Hawthorn's 
Caib. 


Mr.  Hawthorn  appealed  from  the  decision  to  the  Lord 
Jan.  30th.     Chancellor,  but  the  appeal  was  dismissed,  with  costs  (a). 


(a)lM'N.&G.49.  The  rea- 
soning adopted  in  this  and  the 
other  cases  above  reported,  was 
lately  applied,  in  a  case  of  the 
Liverpool  Timber  Company,  be- 
fore Master  Senior,  to  the  ques- 
tion of  the  liability  of  the  holders 
of  forfeited  shares  to  be  placed 
upon  the  list  of  contribntories. 
In  support  of  the  application  of 
the  official  manager  to  place  them 
upon  the  list,  it  was  contended, 
that,  as  the  forfeiture  did  not  ex- 
empt the  shareholder  from  lia- 
bility to  creditors,  it  could  not  be 
a  ground  for  excluding  him  alto- 
gether from  the  list  of  contribnto- 
ries, whatever  might  be  the  order 
or  extent  of  his  liability  to  con- 
tribute. The  Master  reserved  his 
decision  on  this  general  question, 
(which,  it  appeared,  had  not  pre- 
viously been  raised  in  any  case), 
that  it  might  be  considered  by 
the  Masters,  and  a  uniform  course 
taken  with  respect  to  it. 

On  a  subsequent  day,  he  stated, 
that  there  was  a  difference  of  opin- 
ion among  the  Masters,  but  that 
the  majority  of  those  who  had 


been  consulted  agreed  with  Idm^ 
in  thinking  that  a  dedaiation  of 
forfeiture  might,   under  proper 
circumstances,  be   a  ground  for 
exclusion  from  the  list.  The  Mas- 
ter decided  accordingly.     Other 
points  were  then  raised,  as  to  the 
validity  of  the  declaration  of  for- 
feiture, which  was  impugned  on 
the  grounds  that  it  was  not  de- 
clared at  a  meeting  of  directon 
properly  summoned  for  that  pur- 
pose, and  that  the  proper  notice 
of  it  had  not  been  given  to  the 
holders  of  the  shares  declared  to 
be  forfeited.  It  was  also  contend- 
ed, that  the  forfeiture  did  not,  ae- 
cording  to  the  deed  of  settlement, 
or  the  general  law,  exempt  the 
shareholders  from  contributing  in 
respect  of  the  calls  then  in  arrear. 
These  arguments  were,  however, 
held  invalid  ;  and  the  Master  de- 
cided in  favour  of  the  parties  who 
objected  to  be  placed  upon  the 
Ibt.    The  case  was  argued  by 
Mr.  Follett,  Mr.  J.  Baify,  Mr.  Ik 
OeXy  and  Mr.  J,  V.  Priory  for  the 
several  parties. 
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1849. 

Thomas's  Case.  March  15M. 

John  NESS  was,  at  the  time  of  his  death,  the  holder  Atestetorwasa 
of  forty-eight  shares  in  the  North  of  England  Joint-stock  JoinT-stock^ 
Banking  Company,  havinsr  executed  the  deed  of  settlement  *>«^^ting  po™- 

o  .  pany,whichwa8 

of  the  company  in  respect  of  forty  of  such  shares,  and  the  establiahcd  mi- 
remaining  eight  having  been  subsequently  allotted  to  and  sionsofthey 
accepted  by  him.     He  received  the  dividends  on  all  the  an?  alscording 
forty-eight  shares  as  they  became  payable.  *®  ^^^  ^^^  ^J 

/       °  -^  ,  .        .  ,  .  settlement  of 

In  January,  1847,  he  made  his  will,  which  was  proved  which,  personal 
in  April,  1847,  by  IVIiss  Thomas,  the  executrix.  of^dboMacd  ^^^ 

Miss  Thomas  never  claimed,  either  as  executrix  or  other-  ^^J^^l^io 
wise,  to  become  a  shareholder  or  member  of  the  company,  shareholders, 

on  giving  cer- 

nor  did  she  ever  receive  any  dividends,  but  always  repu-  tain  notices, 
diated  the  profits,  liabilities,  and  engagements  of  the  com-  Qever  me  the 

pany.  prescribed  no- 

*      •'  ^  tices,  but  repu- 

According  to  her  aflSdavit,  in  the  Master's  office,  the  tes-  diated  all  inter- 

,  -  -, ,  _-,-  ,  ,     ,  -  estinthecon- 

tator  s  personal  estate  did  not  amount  to  20/.,  and  had  been  cerns  of  the 
altogether  exhausted  in  the  payment  of  his  debts.  hc™^aVit  m 

The  official  manager  inserted  the  name  of  Miss  Thomas  *)»«  course  of 

^°        ^  ^  the  proceedings 

in  the  list  of  contributories,  as  executrix  of  John  Ness,  and  undcrtheWind- 

inflT^UD  A.ct 

gave  her  notice  thereof;  but  in  such  notice  he  omitted  to  i848,  she  de- 
state  that  her  name  had  been  inserted  with  such  qualifi-  J^^^^^  ***® 

cation.  assets  were  un- 

der 20/.,  and 

The  Master,  in  settling  the  list,  retained  the  name  of  had  been  all  ez- 
Miss  Thomas  therein,  as  executrix  of  John  Ness  (a).  mratof  debte:" 

-^Held,  that 
,  her  name  had 

Mr.  Russell  and  Mr.  Stevens,  for  Miss  Thomas,  in  sup-  been  properly 
port  of  a  motion  that  her  name  might  be  struck  out  of  Ug*  o^  conSbu! 
the   list  of  contributories  of  the   company. — The  consti-  ^e«iMexecu- 
tution  of  this  company,  and  the  liabilities  in  respect  of  it, 
are  regulated  by  the  deed  of  settlement,  according  to  which 
the  name  of  Miss  Thomas  ought  not  to  be  on  the  list     Mr. 

(a)  Vide  ante,  p.  548. 
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1849.         Ness,  by  his  death,  ceased  to  be  a  shareholder  in  the  com- 

lie TheNorth  P*°y »  ^^^  *^®  ^^^^  ^^  settlement,  clause  No.  28  (a),  pro- 
oF  England    yides  that  some  preliminary  steps  must  be  taken  before  his 

Banking  Co 

interest  could  be  taken  up,  either  by  his  personal  represent- 

CA«f  *  ative  or  by  a  purchaser.  The  executrix  here  has  repudiated 
all  interest,  and  has  never  fulfilled  the  requisite  preliminaij 
conditions  for  constituting  her  a  contributory,  within  the 
meaning  of  the  act. 

Besides,  it  is  sworn  that  all  the  assets  of  the  testator  have 
been  administered,  and  there  is  nothing  in  respect  of  wludi 
Miss  Thomas,  in  her  representative  character,  can  be  a  con- 
tributory. 

If  it  be  contended  that  there  may  be  assets,  the  answer  ia, 
that  testator's  estate  cannot  be  administered  under  the  pro- 
visions of  the  act,  but  that  any  claim  against  that  estate  must 
be  enforced  by  the  ordinary  forms  of  procedure. 

They  also  objected,  that  the  notice  served  on  Miss  Thonuui^ 
whereby  her  name  was  proposed  by  the  official  manager  to 
be  placed  on  the  list  of  contributories,  did  not  state  m 
what  character  her  name  was  proposed  to  be  so  placed,  and 
that  this  was  expressly  required  by  sect  78 (i)  of  the  act; 
but  they  afterwards  waived  this  objection. 

The  Vice-Chancellor  abstained  from  giving  any  opin- 
ion upon  the  objection  which  had  been  waived;  but  it  having 
been  waived,  his  Honor  thought  and  decided,  that  Miss 
Thomas's  name  was  properly  retained  on  the  list,  in  her  re- 
presentative character. 

(a)  Vide  ante,  p.  666.  (b)  Vide  ante,  p.  563. 
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It  1849. 

LI  ^^      "      ' 

■  Chartres'  Case,  j^^  ,^^^ 

^MlSS   HOWE  CHARTRES  had  been  prior  to,  and  Whereashare- 
^was  in  the  year  1847,  a  shareholder  in  the  North  of  Eng-  companThad 
'^knd  Joint-stock  Banking  Company  in  respect  of  six  shares.  ^!^j^  *'*® 
^  In  January,  1847,  she  sold  those  shares  to  one  William  Henry  within  her  pow- 
Stafford  (who  had  been  previously  a  shareholder  in  the  her  share,  bat 
^'  same  company)  at  the  price  of  21,  10«.  per  share.  omitted  to  as- 

t      On  the  3rd  of  January,  1847,  Miss  Chartres,  in  con-  8entto,or^- 

^  ^    ''  sent  from,  the 

I  Ibrmity  with  the  provisions  of  the  company's  deed  of  set-  sale,  for  a  pe- 
ilement,  offered  the  shares  at  that  price  to  the  directors.       J^o  m^hl^ 
I       By  another  notice  shortly  afterwards,  containing  such  '^^'^J^p, 
;  particulars  as  were  required  by  the  provisions  of  the  deed  p«d  payment 
of  settlement,  and  in  the  form  prescribed  by  the  directors,  neTerthelen/ 
and  duly  signed  by  her,  she  gave  notice  that  she  had  sold  guclTshare!. 
the  shares  to  Mr.  Stafford,  and  required  the  consent  of  the  }^^^^  ^^  , 

^  been  properly 

directors  to  the  sale.  placed  upon  the 

Two  boards  of  the  directors  were  subsequently  held,  and  butorics  with- 
no  answer  was  given  to  either  notice.  An  agent  for  Miss  o^Ma»l»fica- 
Chartres  then  inquired  of  one  of  the  mana^ng  directors  of 
the  company,  why  no  answer  had  been  given  to  her  notice ; 
and  the  director  in  reply  stated,  that  there  had  not  been 
time  to  discuss  the  matter  of  transfers,  and  a  promise  was 
made  that  the  consent  of  the  directors  to  the  transfer 
should  pass  the  next  board. 

Some  inquiries  were  made  as  to  Mr.  Stafford,  and  on  the 
6th  of  March,  1847,  when  the  bank  stopped  payment,  Miss 
Chartres'  name  remained  on  the  list  as  a  shareholder. 

The  Master,  in  settling  the  list  of  contributories,  retained 
upon  it  the  name  of  Miss  Chartres  without  qualification  (a). 

Mr.  Russelly  in  support  of  a  motion  that  the  name  of 
Miss  Chartres  might  be  struck  out  of  the  list. — ^By  the 

(a)  Vide  ante,  p.  548. 
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1849.        terms  of  the  deed  of  settlement  of  the  company,  the  di- 

KeTHENoRTH  '^^^™  ^^^  ^®  option  of  purchasing  these  shares.     Mas 
OF  England    Chartres  properly  gave  them  that  option.     She  then  gave 

them  notice  of  her  having  sold  the  shares,  and  required 

°Ca8e  "  *^^^  consent  to  the  sale.  The  directors  were  bound  to  take 
one  of  two  courses — either  to  have  bought,  or  to  have  sanc- 
tioned the  transfer  of  the  shares :  they  did  neither;  this  was 
gross  negligence,  amounting  to  evidence  of  fraudulent  in- 
tention on  their  part,  for  which  this  lady  ought  not  to 
suffer. 

Mr.  Bacouy  Mr.  Lloyd^  and  Mr.  Headlamp  for  the  official 
manager,  were  not  called  on  by  the  Court. 

The  Vic^-Chancellor  said,  a  fraudulent  intention  was 
not  alleged.  It  was  said  the  negligence  was  so  great  as  of 
itself  to  amount  to  evidence  of  fraudulent  intention,  but  it 
did  not  appear  to  him  to  be  so. 

There  might  have  been  some  degree  of  inattention;  the 
matter  might  not  have  been  considered  and  disposed  of  as 
soon  as  it  might  have  been — a  circumstance  probably  to  be 
accounted  for  by  the  diflBculties  of  the  company;  the  case 
might  have  some  hardship  about  it,  but  there  had  not  been 
enough  to  discharge  this  lady. 

The  motion  was  dismissed,  but  without  costs. 
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I  1849. 

r  "^    *     ' 

^  Glaholme's  Case.  Jan.lSth. 

■W ILLI AM  GL  AHOLME  was,  up  to  and  at  the  time  The  brother  of 
nf  his  death,  the  registered  owner  of  six  shares  in  the  who  died  intes- 
tSTorth  of  England  Joint- stock  Banking  Company.  He  died  ^^'y'JS'e'^oml 
bn  1837,  intestate.  Pf^j  to  receive 

diTidends  on 

:  Shortly  after  his  death,  his  brother,  Thomas  Glaholme,  the  intestate's 
iipplied  to  the  company  for  the  dividends  due  on  the  shares;  administering 
ind  upon  his  representation  that  those  shares  constituted  ^  ^  estate, 

t  I-  on  his  signing 

iU  the  assets  of  the  intestate,  the  company  paid  the  divi-  receipts  as  re- 

*T  !•/»  .  •  11         !•••/»  presentative  of 

aenos  to  him  irom  time  to  time,  up  to  the  last  division  of  the  intestate:— 
declared  profits  prior  to  the  bank's  stopping  payment;  and  f^'^;?^*^* 
he  always  simed  the  receipts  for  dividends  thus:  "Thomas  petcntforthe 

.^        o  jT         ^    ^  Master,  upon  a 

Glaholme,  representative  of  William  Glaholme,  deceased;"  notice  to  the 
but  in  fact  he  never  obtained  administration  to  his  brother's  his  name  was 
estate,  nor  were  the  shares  transferred  into  his  name,  and  j^ruJ^o^the 
he  was  not  among  those  returned  to  the  Stamp  Office  as  ^*  <>'  contri- 

*  butones  in  his 

proprietors.  representative 

The  official  manager  inserted  the  name  of  Mr.  Thomas  SSll^S'n^e 
G-laholme  in  the  list  of  contributories  carried  in  by  him  be-  *«a«>ntoi^^- 

•'  tory  without 

fore  the  Master,  as  a  contributory  for  six  shares  as  ^^repre-  qualification, 
sentative  of  William  Glaholme,"  and  gave  him  notice  that 
his  name  was  inserted  with  that  qualification  in  respect  of 
the  shares. 

Mr.  Thomas  Glaholme  appeared  before  the  Master,  and 
contended,  that  his  name  ought  not  to  be  inserted  in  the 
list  of  contributories  at  all ;  and  that,  at  all  events,  as  he  had 
appeared  in  pursuance  of  a  notice  of  the  insertion  of  his 
name  with  a  qualification,  it  was  not  competent  for  the 
Master,  upon  such  notice,  to  insert  his  name  without  qua- 
lification. 

The  Master,  however,  settled  the  list,  including  the  name 
of  Mr.  Thomas  Glaholme  therein  without  qualification  (a). 


(a)  Vide  ante,  p.  548. 
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1849.  It  was  now  moyed,  on  the  part  of  Mr.  Thomas  Gkhohne, 

jUToK^otLTm  ^^^  ^  name  might  be  struck  out  of  the  list  of  contribn- 

OF  England    tories. 
Banking  Co. 

Glaholme's 

Case.  Mr.  Russell  and  Mr.  Manisty,  in  support  of  the  mofaooy 

took  the  objection  with  regard  to  the  notice. 


Mr.  Bacon,  Mr.  Lhydy  and  Mr.  Headlam,  for  the  official 
manager. — Mr.  Glaholme  having  been  brought  into  the 
Master's  office  upon  an  accurate  notice,  the  requisition  of 
the  act  has  been  complied  with,  and  the  Master  has  juris- 
diction, upon  the  evidence,  to  amend  the  list  by  leaving  Mr. 
Glaholme's  name  on  it  without  qualification. 

The  Vice-chancellor  allowed  the  objection^  and  re- 
ferred it  back  to  the  Master  to  review  his  decision  (a). 


The  official  managers  appealed  from  his  Honor's  judg- 
ment;  but,  on  the  18th  of  January,  1849,  the  Lord  Chan- 
cellor dismissed  the  appeal,  with  costs  (b). 

(a)  See  Hutchinson* s  ease,  ante,  p.  568.  {b)  1  H.  &  T.  123. 
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t  1848. 

jEx  parte  Walker  and  JEx  parte  Troutbeck,  In  the  Matter      Dec.  8M. 
of  The  Jointhstock  Companies  Winding-up  Act,  1848, 
and  In  the  Matter  of  The  Martlebone  Joint-stock 
Banking  Company. 

X  HESE  were  two  petitions,  praying  that  the  affairs  of  the  It  ii  not  a  raf- 
.  llfarylebone  Joint-stock  Banking  Company  might  be  wound  tion  to  a  peti- 
,  up,  under  the  11  &  12  Vict.  c.  45.  !i?/V*''#" 

*  ing  up  tbe  ai- 

,       The  company  was  constituted  by  a  deed  of  settlement,  of  ^""  of  a  com- 

-  pany,  under 

,  the  Slst  of  August,  1836.  li  &  i2Vict. 

One  of  the  petitions  was  that  of  Edmund  Walker,  one  of  Sbcrc'ie*no 
the  directors,  who,  by  his  affidavit,  deposed  that  he  was  one  ^^^  ^^^  ^''®" 

''  *  tbe  company, 

of  the  persons  parties  to  the  deed  of  settlement,  and  was  the  or  that  Uie  pe- 
Festered  proprietor  and  holder  of  1 50  shares  in  the  company,  of  the  directon 
In  exercise  of  the  powers  given  by  the  deed  of  settlement,  JJ^^jJchwi- 
the  directors  of  the  company  had  taken  premises  in  Caven-  eery  spending, 
dish-square,  and  in  Bucklersbury  and  Finsbury,  and  also  at  make  them 
£eading,  and  they  there  commenced  and  carried  on  the  ^iJo  the  share- 
business  of  bankers.    On  the  25th  of  October,  1836,  the  peti-  }»oider»  for  the 

,  loMCS  of  the 

tioner,  Edmund  Walker,  was  elected  one  of  the  directors,      company. 

In  the  year  1841  the  affairs  of  the  company  became  em- 
barrassed, and  difficulties  arose  in  obtaining  firom  the  share- 
holders the  contributions  which  became  necessary  to  meet 
the  liabilities  of  the  company  and  to  pay  its  debts. 

In  1842  a  bill  was  filed  by  certain  shareholders,  on  behalf 
of  themselves  and  all  other  shareholders  in  the  company, 
against  the  petitioner,  Edmund  Walker,  and  other  directors, 
praying  (among  other  things)  that  an  account  might  be 
taken  of  all  sums  of  money  received  by  the  directors,  or  by 
their  order,  or  for  their  use  or  benefit,  on  account  of  the 
company,  or  which,  but  for  their  wilful  default  or  neglect, 
might  have  been  or  ought  to  have  been  so  received ;  and  an 
account  of  all  sums  of  money  properly  expended  by  the 
directors,  or  any  or  either  of  them,  or  by  any  person  or  per- 
sons by  their  or  any  or  either  of  their  direction  or  authority. 
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1848.  in  respect  or  on  account  of  the  company;  and  an  acooimt 
Rx  parte  of  all  bills  discounted,  and  of  all  advances  of  money  by  tbe 
^Bx^partT^  company,  on  which  any  losses  had  been  suBtained  by  the 
Troutbeck.  company,  with  all  the  particulars  relating  thereto ;  and,  m 
particular,  of  all  such  bills  discounted  for  and  advances  made 
to  the  respective  directors  of  the  company,  and  to  their  or 
any  or  either  of  their  relations  and  friends,  and  on  whatyif 
any,  security  or  securities ;  and  that  the  Master  might  m- 
quire  and  state  what  loss  or  losses  had  been  sustained  by  tk 
company  in  respect  or  by  reason  of  such  last-mentioned  bOb 
discounted  and  advances ;  and  that  the  Master  might  tde 
an  account  of  all  losses  sustained  by  the  company  since  tlie 
5th  September,  1836 ;  and  that  the  Master  might  inqime 
into  and  state  the  particulars  of  such  losses,  and  all  spedil 
circumstances  relating  thereto ;  and  that  tbe  directors  who 
were  defendants  to  the  bill  might  be  declared  personallj 
liable  to  make  good  all  that  might  be  found  due  to,  and  die 
losses  sustained  by,  the  company,  in  taking  the  accounts  toJ 
making  the  inquiries  aforesaid ;  and  that  what  should  be  so 
found  due  from  the  defendants  might  be  ordered  to  be  psH 
and  applied  for  the  benefit  of  the  shareholders,  in  such  nuun- 
ner  as  the  Court  should  think  fit;  and  that,  in  the  mean- 
time, the  defendants,  the  directors  of  the  company,  migiit 
be  restrained  by  injunction  from  suing  for  at  law  or  othe^ 
wise,  and  from  collecting,  and  from  taking  any  proceedings 
at  law  or  otherwise  in  order  to  collect,  receive,  or  get  in  the 
assets  of  the  company ;  and  for  a  receiver.  But  the  bill,  ii 
amended  afler  a  demurrer  (a)  had  been  allowed,  did  not  pnj 
for  a  dissolution  of  the  company,  nor  did  it  seek  to  compd 
the  general  body  of  shareholders  to  contribute  to  the  pay- 
ment of  the  debts,  liabilities,  and  losses  of  the  company. 

The  petitioner,  Edmund  Walker,  had  put  his  answer  to 
the  bill,  but  the  suit  had  not  come  to  a  hearing. 

(a)  See  the  aigument  on  the  demurrer,  Decks  y.  StankopCy  14 
Sim.  67. 
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The  petitioner's  affidavit  stated^  that  all  the  several  bosi-        1848. 
.  ness  premises  and  offices  of  the  company  had^  for  several      ex  parte 
J  years>  been  disposed  of  or  given  up,  and  there  was  now       £^parte 
,  no  office  of  the  company,  nor  any  officer  or  servant  remain-    Troutbbck. 
^  ing  in  their  employ ;  and  that  the  petitioner  had  been  called 
upon  by  creditors  of  the  company  to  pay,  and  had  actually 
paid,  divers  large  sums  of  money,  in  respect  of  the  debts 
and  liabilities  of  the  company,  far  exceeding  the  petitioner's 
'  just  contribution  in  proportion  to  the  number  of  shares  held 
by  him  in  the  company. 

The  other  petition  was  that  of  shareholders,  also  praying 
that  the  affi^irs  of  the  company  might  be  wound  up ;  but  the 
discussion  took  place  upon  the  petition  of  Mr.  Walker. 

Mr.  Bacon,  Mr.  Lloyd,  and  Mr.  HetheringtoUy  supported 
the  petition. 

Mr.  Cole,  for  one  of  the  directors,  who  was  served  with 
the  petition,  consented. 

Mr.  Glasse,  for  the  plaintiffs  in  the  suit,  who  had  not  been 
served  with  the  petition. — The  petition  makes  no  case  for 
the  application  of  the  act,  for  it  does  not  state,  nor  is  it  the 
fiict,  that  there  are  any  unpaid  creditors,  or  that  the  com- 
pany cannot  go  on. 

Moreover,  it  is  not  competent  for  this  petitioner,  during 
the  pendency  of  a  suit — instituted  for  the  purpose  of  making 
him  and  the  other  directors  personally  liable — to  interrupt 
the  shareholders'  relief  under  their  bill,  by  having  the  affairs 
of  the  company  wound  up  by  a  different  proceeding.  It 
would  be  impracticable,  indeed,  to  adjust  the  affairs  of  the 
company  without  ascertaining  the  extent  to  which  the  pe- 
titioner and  the  other  directors  are  liable  to  make  good 
personally  the  losses  which  have  been  sustained ;  and  this 
can  only  be  effectually  investigated,  ascertained,  and  deter- 
mined in  the  suit. 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court 
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The  Vice-chancellor  said,  that  the  pendency  of  a  suit 
against  a  party  would  not  invalidate  a  fiat  in  bankruptcy  is- 
sued against  him  on  his  own  petition.  Nor,  having  regard  to 
the  provisions  of  the  act,  including  the  58  th  section,  which 
provides  that  the  proceedings  under  the  act  shaU  not  affect 
pending  suits,  did  his  Honor  think  that  either  of  the 
grounds  relied  upon  formed  a  sufficient  objection  to  the 
prayer  of  the  petition. 


One  order  for  winding  up  the  company  was  made  on 
both  petitions,  and  was  afterwards  affirmed  on  appeal  by 
the  Lord  Chancellor  (a). 

(a)  See  I  H.  &  T.  100. 


Dee.  I6th. 


A  pier  corn- 


er parte  Burge,  In  the  Matter  of  The  JoiNT-flTocK  CoK- 
PANiES  Winding-up  Act^  1848,  and  In  the  Matter  of 
The  Herne  Bay  Pier  Company. 

1  HIS  was  the  petition  of  a  "  contributory  "  to  the  Heme 
atttTby^actof''  ^^7  Company,  to  have  its  affairs  wound  up  under  the  pn>- 
Parliamcnt,  visions  of  the  Joint-stock  Companies  Winding-up  Act,  1848. 
levy  tolls  for  The  company  was  incorporated  by  the  provisions  of  an 

pier,  (including  RCt  of  Parliament,  1  Will.  4,  c.  XXV,  intituled  "  An  Act 
pro^ni^c)  to  ^^^  making  and  maintcdning  a  pier  or  jetty  and  other  worki 
erect  baths,        at  Heme  Bay,  in  the  parish  of  Heme,  in  the  county  of 

quays,  wharfs,  . 

and  ware-  Kent,"  by  the  name  of  "  The  Heme  Bay  Pier  Company;" 

not  so'cleariy  a  ^^^  ^^7  ^^^e  thereby  authorised  to  erect  and  make  at 
J^dS  wm  "'  Heme  Bay  a  pier  or  jetty,  to  extend  into  the  sea,  and  to 
pany,  as  to  be  be  used  for  the  embarking  and  disembarking,  landing  and 
stock  Compa-  shipping  of  passengers,  and  of  horses  and  otiier  live  stock, 
Acti848^wWcE  ^^^  lading  and  unlading  ships  and  vessels,  in  such  manner, 
ought  only  to     ^ud  subject  to  such  orders  and  directions,  as  the  director! 

be  applied  in  *^ 

plain  cases. 

Qmere,  whether  a  case  at  law  can  be  directed  to  determine  if  a  company  is  within  the  act. 
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of  the  company  should  deem  necessary  or  expedient,  sub-  1848. 
ject  to  the  provisions  of  the  act;  and  also  to  erect  and  make  ^  "  ^^^ 
such  landing  places,  quays,  wharfs,  warehouses,  buildings,  Burgk, 
groins,  sea  walls,  embankments,  breakwaters,  and  other  Bay  Pirr  Co. 
works,  and  to  put  down  from  time  to  time,  and  remove,  as 
occasion  should  require,  such  buoys,  mooring  chains,  and 
other  matters  and  things  as  the  directors  shoidd  think  ne- 
cessary and  proper  for  rendering  the  same  pier  or  jetty 
useful  and  convenient  for  the  landing  and  embarking  of 
passengers  and  goods;  and  also  to  make  a  parade  along  the 
shore  of  the  bay,  and  causeways,  avenues,  and  approaches 
to  the  pier  or  jetty,  and  other  works;  to  erect  and  make 
proper  and  convenient  toll-gates,  and  houses  for  the  collec- 
tors of  the  tolls  to  be  taken  under  the  authority  of  the  act, 
upon  or  near  to  the  pier  or  jetty;  and  also  to  erect  such 
proper  and  convenient  baths,  bathing  places,  and  accommo- 
dations for  bathing  machines,  and  such  other  erections, 
buildings,  and  accommodations  upon  or  in  the  vicinity  of  the 
pier,  causeway,  or  approaches,  as  the  directors  should  from 
time  to  time  deem  necessary  or  expedient;  and  also  to  divert 
and  convey  into  the  sea,  as  far  as  low-water  mark,  such 
drains,  sluices,  and  watercourses  as  the  directors  should 
think  necessary  or  proper  for  the  security,  preservation,  and 
cleanliness  of  the  pier,  avenues,  approaches,  or  other  works. 
And  provision  was  thereby  made  for  the  keeping  the  pier  in 
repair,  and  lighting  the  same  at  the  company's  expense. 
And  it  was  enacted,  that  from  and  after  the  time  that  the 
pier  should  be  so  far  formed  that  ships  or  vessels  might  be 
enabled  to  lade  or  unlade,  take  on  board,  discharge,  or  put 
on  shore,  any  goods,  wares,  or  merchandise,  at  or  from  the 
same,  the  rates  or  duties  mentioned  in  the  schedule  to  the 
act  should  become  payable,  and  be  paid  to  the  company, 
with  provision  for  the  payment  thereof  by  the  masters  of 
vessels  embarking  or  disembarking  passengers,  lading  or 
unlading,  taking  on  board,  or  discharging  on  the  pier, 
goods*  wares,  or  merchandise.     And  it  was  enacted,  that, 
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H^4.        from  the  time  the  pier  should  be  eo  fiu*  funned  that  poasen- 

^  '  ^^      gers  might  be  enabled  to  embark  or  land  fimn  or  at  the 

Bi-RGK,       same,  every  paagenger  who  should  land  from,  or  embaik 

Bat  Pier  Co.  in  any  ship,  packet,  yeaeel,  boat,  or  other  craft,  and  eveiy 

person  who  might  land  at,  or  embaik  from  the  pier,  and 
every  person  who  should  walk  on  the  pier,  or  the  ap- 
proaches thereto,  or  on  the  parade,  should  pay  to  the 
company,  in  respect  of  eveiy  such  landing  or  embaika- 
tion,  and  of  every  time  of  entering  or  c<Mning  upon  the 
pier,  or  the  approaches  thereto,  or  on  the  parade,  sodi 
sum  or  sums  us  the  directc^s  should  determine,  not  ex- 
ceedins:  the  sums  mentioned  in  the  first  schedule  to  the  act 

By  another  act,  6  &  7  WilL  4,  c.  cxii,  enlarging  the 
powers  and  provisions  of  the  former  act,  it  was  enactwl, 
that  it  should  be  lawful  for  the  company  to  complete  the 
pier,  extend  the  head  thereof  as  they  should  deem  expe- 
dient, and  to  proceed  to  complete  the  parade,  in  such  mail- 
ner  as  the  company  should  deem  expedient,  so  that  sudi 
I)arade,  sea  wall,  landing  places,  jetties,  quays,  wharfs^  ware- 
houses, buildings,  and  other  works,  should  not  extcmd  be- 
yond certain  limits. 

The  petition,  and  the  affidavit  in  support  of  it,  stated 
that  the  company  had,  under  the  powers  of  the  acts,  exe- 
cuted the  greater  portion  of  the  works  thereby  authorised, 
but  had  not  completed  tlie  extension  of  the  head  of  the 
pier;  that  the  pier  was,  however,  sufficiently  completed 
for  the  purpose  of  traffic  in  the  year  1832,  and  had  ever 
since  been  open  for  the  use  of  passengers,  the  landing  and 
embarkation  of  goods,  cattle,  and  other  live  stock,  and  the 
general  purposes  of  the  undertaking ;  and  tliat  tolls  had) 
ever  since  such  opening,  been  taken  by  the  company,  ss 
well  for  such  use  tliercof  by  {uissengers  as  aforesaid,  as  for 
such  landing  and  embarkation,  and  other  general  purposes. 

That  the  company  had,  from  the  time  of  the  original  open- 
ing of  the  pier,  exercised  the  trade  of  wharfingers,  and  that 
the  undertaking  still  continued  to  be  open  for  such  purposes, 
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and  that  tolls  continued  to  be  taken ;  but  that  such  tolls  were,        1 848. 
and  had  for  some  time  past,  been  of  small  and  inadequate      jg, " tg^tt 
amount  only,  and  that  the  whole  undertaking  has  proved        Buroic, 
extremely  unprofitable,  and  that  great  loss  had  been  in-  Bay  Prim  Co. 
curred  in  its  result  by  the  contributors  to  the  undertaking ; 
that  though  two  dividends  of  three  per  cent,  each,  in  the 
years  1842  and  1843,  were  respectively  declared  by  the 
directors,  in  respect  of  the  profits  of  the  undertaking,  yet 
aach  two  dividends  had  been  the  only  dividends  which, 
throughout  the  whole  period  from  the  original  projec- 
tion of  the  undertaking,  in  the  year  1831  as  aforesaid, 
had  ever  been  declared,  and  the  undertaking  was  wholly 
unequal  to  the  discharge  of  the  liabilities  thereof  out  of  the 
returns. 

That  the  greater  part  of  the  original  capital  of  50,0002. 
was  raised  towards  defraying  the  expenditure  incurred  in 
the  works,  but  that  the  whole  number  of  1000  shares  were 
not  paid  up  as  originally  taken ;  and  that,  at  the  time  of 
the  general  meeting  of  the  company,  held  in  the  month 
of  May,  1837,  there  being  in  the  hands  of  the  directors 
234  of  the  shares,  that  the  directors  were,  by  a  resolu- 
tion of  the  meeting,  authorised  to  issue  such  shares  at  a 
discount  of  fifty  per  cent.,  a  portion  of  which  was  issued 
accordingly ;  that,  at  the  general  meeting  of  the  company, 
held  in  the  month  of  May,  1838,  the  directors  reported,  as 
the  fact  was,  that  there  were  still  undisposed  of  106  shaires 
of  the  original  stock ;  and  that  it  appeared,  by  a  statement 
laid  before  the  directors,  before  the  general  meeting  of  the 
company,  held  in  the  month  of  May,  1840,  as  the  fact  was, 
that  the  total  number  of  shares  issued  were  then  only  913, 
but  that  the  petitioner  had  no  knowledge  as  to  the  disposal 
of  the  remaining  eighty-seven  shares. 

That,  in  order  to  meet  the  debts  of  the  company,  a  re* 
solution  was  passed  at  a  special  meeting  of  the  company, 
held  in  the  month  of  October,  1841,  to  authorise  the  direc- 
tors to  issue,  and  they  accordingly  issued,  in  part  of  the 
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1848.        sum  of  20^000/.  additional  capital,  by  the  latter  of  their  acts 

Bxparu      authorised  to  be  raised,  500  new  shares  of  the  nominal  value 

Bu^oB,       of  50/.  each,  but  at  a  discount  of  seventy  per  cent,  making 

Bat  Pibr  Co.  the  amount  payable  upon  each  share  15f.,  and  such  amount 

was  paid  accordingly. 

That,  in  addition  to  the  sums  so  raised  as  aforesud,  the 
company  had  applied  a  considerable  portion  of  the  returns 
from  the  tolls  in  payment  of  their  expenses,  but  that  the 
expenditure  of  the  company  had  considerably  exceeded  the 
whole  of  the  sums  so  raised  and  applied. 

That  the  petitioner  had  been  a  director,  but  went  out  of 
office  in  the  month  of  June,  1843,  since  which  time  he  had 
wholly  ceased  to  be  a  director. 

The  petition  then  proceeded  to  set  out  various  debts  and 
liabilities  to  which  the  company  was  subject,  amounting 
to  7500/.,  and  stated,  that  one  of  the  creditors  had  filed  an 
affidavit  of  debt,  issued  a  sunmions,  and  served  a  notice 
upon  the  company,  under  the  provisions  of  the  7  &  8  Vict 
c  111;  and  that  the  company  had  not  paid,  secured,  or 
compounded  for  the  debt,  and  had  by  such  omission  com- 
mitted an  act  of  bankruptcy. 

That  the  tdls  constituted  the  only  resources  of  the  com- 
pany for  payment  of  its  debts,  other  than  the  contributioitt 
of  the  shareholders,  and  were  wholly  unequal  to  keeping  op 
the  undertaking  and  discharging  the  liabilities  of  the  com- 
pany, but  that  the  directors  had  all  the  books  in  their  pos- 
session, and  that  the  petitioner  was,  consequently,  unaUe 
to  state  more  accurately  the  pecuniary  position  and  pros- 
pects of  the  company. 

That  the  company  was  a  joint-stock  company,  established 
for  commercial  purposes  of  profit,  within  the  7  &  8  Vict 
c.  110,  7  &  8  Vict,  c  111,  and  the TTmdmg-up  Act,  1848; 
that  its  capital  was  divided  into  shares,  transferable  without 
the  express  consent  of  all  the  co-partners,  and  the  Ofxat- 
pany,  at  the  time  of  its  establishment,  and  had  ever  since* 
consisted  of  more  than  twenty-five  m^nbers ;  and  that  it 
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was  duly  re^stered,  under  the  provisions  of  the  7  &  8  Vict. 
c  110^  and  obtained  a  certificate  of  r^istratLon. 


1848. 


Ex  parie 

BURO«» 

,  ,  Re  Hernk 

Mr.  Swanstan  and  Mr.  Goodeve,  in  support  of  the  petition.  Bat  Pibr  Co. 
-There  are  two  descriptions  (a)  of  companies  made  liable 


(tf)  11  S^  12  Fict.  c.  45,  8.  1, 
(  Winding-up  Act,  1848).— This 
act  shall  apply  to  all  compa- 
nies, corporate  or  anincorporate, 
within  the  provisions  of  either 
of  the  two  acts  first  hereinbefore 
mentioned  [viz.  the  7  &  8  Vict. 
c.  Ill,  and  8  &  9  Vict.  c.  98, the 
latter  of  which  applies  to  Ireland 
only],  (including  all  companies 
existing  on  the  Ist  day  of  Novem- 
ber, 1844,  and  which  shall  have 
obtained,  or  shall  obtain,  a  cer- 
tificate of  registration  under  an 
act  passed  in  the  7th  and  8th 
years  of  the  reign  of  her  present 
-Majesty,  intituled,  "  An  Act  for 
the  registration,  incorporation, 
and  regulation  of  joint-stock 
companies") ;  and  to  all  com- 
panies which  would  have  been 
within  the  provisions  of  either 
of  the  said  two  acts,  if  they 
had  not  been  dissolved,  or  had 
not  ceased  to  trade  at  the  time 
of  the  passing  thereof  respec- 
tively ;  and  to  all  banking  com- 
panies which  would  have  been 
within  the  provisions  thereof,  if 
they  had  not  been  specially  ex- 
cepted from  the  provisions  of  an 
act  passed  in  the  session  of  Par- 
liament held  in  the  7th  and  8th 
years  of  the  reign  of  her  present 
Majesty,  intituled,  ^^An  Act  for 
the  registration,  incorporation, 
and  regulation  of  joint-stock 
companies ;"  and  to  all  companies 
which,  under  the  provisions  of 


the  said  act  to  facilitate  the  dis- 
solution of  certain  railway  com- 
panies, shall,  before  the  1st  day 
of  March,  1848,  have  become 
bankrupt ;  and  to  all  companies, 
associations,  and  partnerships,  to 
be  formed  after  the  passing  of 
this  act,  whereof  the  capital  or 
the  profits  is  or  are  divided, 
or  to  be  divided  into  shares,  and 
such  shares  transferable  without 
the  express  consent  of  all  the 
copartners. 

The  following  are  the  en- 
actments on  which  the  argument 
turned : — 

7SfB  Fid. c. 111,*.!.— Where- 
as it  is  expedient  to  extend  the  re- 
medies of  creditors  against  the 
property  of  such  joint-stock  com- 
panies or  bodies  as  hereinafter 
mentioned,  when  unable  to  meet 
their  pecuniary  engagements,  and 
to  facilitate  the  winding  up  of 
their  concerns,  and  it  may  be  also 
for  the  benefit  of  the  public,  to 
make  a  better  provision  for  dis- 
covery of  the  abuses  that  may 
have  attended  the  formation  or 
management  of  the  affairs  of  any 
such  companies  or  bodies,  and  for 
ascertaining  the  causes  of  their 
failure :  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and 
temporal,  and  the  Commons  in 
this  present  Parliament  assem- 
bled, and  by  the  authority  of  the 
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1848. 
Ex  parte 

BUROB, 

Re  Hkrne 
Bay  Pibr  Co. 


to  the  provisions  of  the  Winding-up  Act,  1848^  within  cither 
of  which  the  present  company  may  be  considered  as  fidiin^^ 


some,  that  if  any  commercial  or 
trading  company^  now,  or  at  any 
time  hereafter,  associated  toge- 
ther for  any  commercial  or  trad- 
ing purposes,  and  to  which  any 
privilege  or  privileges,  or  power 
or  powers,  shall,  before  or  after 
the  passing  of  this  act,  have  been 
granted  under  the  authority  of 
the  statute  made  and  passed  in  the 
first  year  of  the  reign  of  her  pre- 
sent Majesty,  intituled  **  An  Act 
for  better  enabling  her  Majesty 
to  confer  certain  powers  and  im- 
munities on  trading  and  other 
companies,"  or  by  any  act  of  Par- 
liament, or  any  commercial  or 
trading  company  or  body,  which 
by  the  said  statute,  made  and 
passed  in  the  first  year  of  the 
reign  of  her  present  Majesty, 
is  to  be  considered  as  subsisting, 
and  to  be  subject  to  the  provi- 
sions of  the  said  statute  in  man- 
ner therein  mentioned,  or  any 
company  or  body  of  persons, 
now,  or  at  any  time  hereafter  as- 
sociated together,  for  any  com- 
mercial or  trading  purposes,  and 
registered  either  provisionally  or 
completely  under  the  provisions 
of  any  act  passed,  or  to  be 
passed,  in  the  present  session  of 
Parliament,  for  the  registration 
and  regulation  of  joint-stock  com- 
panies, or  any  joint-stock  com- 
pany now  existing,  and  com- 
prehended within  the  definition 
therein  contained  of  a  joint-stock 
company,  shall  commit  any  act 
which  by  this  act  is  to  be  deem- 
ed an  act  uf  bankruptcy  on  the 
part  of  any  such  company  or  body. 


a  fiat  in  bankruptcy  may  isrm 
against  such  company  or  body, 
by  the  name  or  atyla  of  tha  idd 
company  or  body,  upon  the  pt- 
tition  of  any  creditor  or  crediton 
of  such  company  or  body,  (whe- 
ther a  member  or  members  of 
such  company  or  body  or  notX 
to  such  amount  as  is  now  by 
law  requisite  to  support  a  fiat  in 
bankruptcy;  and  the  court  ai* 
thorised  to  act  in  the  proseen- 
tion  of  such  fiat,  and  all  penon 
acting  under  such  fiat,  may  pro* 
ceed  thereon  in  like  manner  ii 
against  other  bankrapta,  subject 
always  to  the  pioyiaions  henia* 
after  made. 

7  4f  8  Via.  c.  110,  #.  2^Aiiil 
be  it  enacted,  that  thia  act  shall 
apply  to  every  joint-stock  eooh 
pany,  as  hereinafter  defined,  «- 
tablishcd  in  any  part  of  the 
United  Kingdom  of  Great  Bri- 
tain and  Ireland,  except  Scot- 
land, or  established  in  Sootlaad, 
and  having  an  office  or  place  of 
business  in  any  part  of  theUnited 
Kingdom  for  any  commeiciil 
purpose,  or  for  any  purposes  of 
profit,  or  for  the  purpose  of  a^ 
surance  or  insurance,  (except 
banking  companiesi,  achooU,  aad 
scientific  and  literary  institu- 
tions, and  also  friendly  societiei» 
loan  societies,  and  benefit  build- 
ing societies  respectively,  duly 
certified  and  enrolled  under  the 
statutes  in  force  respecting  such 
societies,  other  than  auch  friendly 
societies  as  grant  assurances  m 
lives  to  the  extent  hereinafter 
specified);  and  that    the   tenn 
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\        The  former  of  these  descriptions  is  that  of  a  company  cor- 
I  -porate,  within  the  provisions  of  the  7  &  8  Vict  c.  Ill,  the 
.  lat  section  of  which  extends  to  all  commercial  or  trading 
companies  then  incorporated  by  act  of  Parliament 

Now,  the  purposes  for  which  this  company  is  incorpo- 
nted  are  to  realize  profits,  by  permitting  their  pier  to  be 
Q0ed  for  landing  {lassengers  and  goods,  for  lading  and  un- 
lading ships,  which  of  themselves  must  be  considered  com- 


1848. 
Ex  parte 

BUROE, 

Re  HiRNB 
Bat  Pier  Co. 


"Joint-stock  Company"  shall 
comprehend — 

£veTy  partnership  whereof  the 
capital  is  divided,  or  agreed  to 
be  divided,  into  shares,  and  so  as 
to  he  transferahle  without  the 
express  consent  of  all  the  co- 
IMurtners;  and  also— 

Every  assurance  company  or 
association  for  the  purpose  of  as- 
surance or  insurance  on  lives,  or 
against  any  contingency  involv- 
ing the  duration  of  human  life, 
or  against  the  risk  of  loss  or 
damage  hy  fire,  or  hy  storm  or 
other  casualty,  or  against  the  risk 
or  loss,  or  damage  to  ships  at 
sea,  or  on  voyage,  or  to  tlieir  car- 
goes ;  or  for  granting  or  purchas- 
ing annuities  on  lives :  and  also 
every  institution  enrolled  under 
any  of  the  acts  of  Parliament  re- 
lating to  friendly  societies,  which 
institutions  shall  make  assurances 
on  lives,  or  against  any  contin- 
gency involving  the  duration  of 
human  life  to  an  extent  upon  one 
life,  or  for  any  one  person,  to  an 
amount  exceeding  200/.,  whether 
such  compames,  societies,  or  in- 
stitutions shall  be  joint-stock 
companies,  or  mutual  assurance 
Hocietics,  or  both.      And  also — 

Every  partn^^ip  which  at 


its  formation,  or  by  subsequent 
admission,  (except  any  admis- 
sion subsequent  on  devolution  or 
other  act  inlaw),  shall  consist  of 
more  than  twenty-five  members ; 
And  that,  except  where  the 
provisions  of  this  act  are  express- 
ly applied  topartnershipsexlsting 
before  the  said  1st  day  of  Novem- 
ber, it  shall  be  held  only  to  apply 
to  partnerships  the  formation  of 
which  shall  be  commenced  after 
that  date;  provided,  neverthe- 
less, that  except,  as  hereinafter 
specially  provided,  this  act  shall 
not  extend  to  any  company  for 
executing  any  bridge,  road,  cut, 
canal,  reservoir,  aqueduct,  water- 
work,  navigation,  tunnel,  arch- 
way, railway,  pier,  port,  har- 
bour, ferry,  or  dock,  which  can- 
not be  carried  into  execution 
without  obtaining  the  authority 
of  Parliament :  provided  also, 
that  except,  as  hereinafter  is  spe- 
cially provided,  this  act  shall  not 
extend  to  any  company  incorpo- 
rated, or  which  may  be  hereafter 
incorporated,  by  statute  or  char- 
ter, nor  to  any  company  author- 
ised, or  which  may  be  hereafter 
authorised,  by  statute  or  letters 
patent,  to  sue  and  be  sued  in  the 
name  of  some  officer  or  person. 
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1848.        mcrciul  purposes,  if  they  do  not  actually  oonfititote  trading, 
'^J^'^      the  word  "  commercial''  having  by  usage,  whatever  may 
BuRox,       be  its  etymological  import,  a  more  extensive  meaning  than 
Bay  PiEK  Co.  trading. 

But  the  case  does  not  rest  on  this,  because  the  companj 
have  power  to  construct  wharfs  and  warehouaesy  and  to 
make  profits  by  permitting  them  to  be  used ;  and  whaxf- 
ingera  and  warehousemen  are,  by  the  express  enactmente 
of  the  bankrupt  laws,  made  traders  within  their  provisionii 
Moreover,  the  company  have  power  to  make  a  parade 
along  the  shore,  and  to  erect  baths  and  acconmiodatioiiB 
for  bathing  machines,  which  must,  in  any  usual  acceptation 
of  the  word  ^^  commercial,"  be  comprehended  within  its 
meaning. 

But  even  if  the  company  were  not  a  *^  commercial "  one 
within  the  acts,  still  it  would  fall  within  the  definition 
of  a  company,  within  the  provisions  of  the  7  &  8  Vict.  c.  Ill, 
because  that  act  extends  to  all  joint^tock  companies  then 
existing,  and  comprehended,  within  the  definition  of  a 
joint-stock  company,  contained  in  the  7  &  8  Vict.  c.  llOi 
Now  the  definition  of  a  joint-stock  company,  given  in  the 
last-mentioned  act,  comprehends  every  partnership  whereof 
the  capital  is  divided,  or  agreed  to[^be  divided,  into  shareSi 
and  so  as  to  be  transferable  without  the  express  consent  of 
all  the  co-partners,  and  every  partnership  which^  at  its 
formation  or  by  subsequent  admission,  shall  consist  of  more 
than  twenty-five  members,  (words,  at  all  events,  large 
enough  to  comprise  the  present  company);  the  only  ques- 
tion being,  whether  they  are  restricted  by  the  subse- 
quent proviso  in  the  7  &  8  Vict.  c.  110,  s.  1,  that,  except 
where  the  provisions  of  that  act  are  expressly  applied 
to  partnerships  existing  before  November  1,  1844^  it  shall 
be  held  to  apply  only  to  partnerships  formed  after  that 
date.  This  proviso,  however,  does  not  belong  to  the  de- 
finition of  "joint-stock  company,"  which  is  the  only  part 
of  the  7  &  8  Vict.  c.  110,  iucorpomted  into  the  {mxi  of  the 
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I     7  &  8  Vict,  c  1 1 13  which  is  itself  incorporated  in  the  Wind-         1848. 
ing-up  Act,  1848.     The  qualifying  and  restrictive  words  in      BxparU 
question  restrain  the  operation  of  the  Begistration  Act,  7      i»^^®"* 
fi  8  Vict  c  110,  but  not  the  definition  of  a  joint-stock  com-  Bat  Pibr  Co. 
pany  therein  contained,  and  have,  therefore,  nothing  to  do 
with  the  Winding-up  Act,  1848. 

Mr.  Bacon  and  Mr.  Roundell  Palmer,  for  the  respondents, 
were  stopped  by  the  Court. 

The  Vice-Chancellor  : — 

The  provisions  of  the  act  11  &  12  Vict.  c.  45,  ought 
not,  I  think,  to  be  put  in  force  except  with  regard  to  com- 
j>anic8  clearly  and  plainly  coming  within  their  meaning. 
The  applicability  of  the  language  of  the  act  to  the  company 
in  question  appeal's  to  me  too  doubtful  to  render  it  safe  to 
make  an  order  in  this  case.  As  to  costs,  I  am  ready  to 
hear  the  counsel  for  the  respondents. 

Mr.  Bacon  and  Mr.  Roundell  Palmer,  for  the  respon- 
dents.— The  case  is  free  from  all  reasonable  doubt.  If 
there  were  any  ground  for  saying  that  the  corporation  was 
a  commercial  or  trading  company,  so  as  to  be  within  the 
7  &  8  Vict  c.  Ill,  every  lord  of  a  manor,  who  obtains 
parliamentary  powers  to  construct  a  pier,  would  thereby 
become  liable  to  the  bankrupt  laws;  and,  in  the  whole 
course  of  the  administration  of  these  laws,  no  bankruptcy 
has  ever  been  attempted  to  be  supported  on  such  grounds. 

Next,  as  to  the  company  being  within  the  definition  of 
a  joint-stock  company,  contained  in  the  7  &  8  Vict,  c  110, 
8. 1.  In  the  first  place,  the  law  of  joint-stock  companies  has 
never  been  applied,  and  is  not  in  the  acts  applied  to  a  cor^ 
poration.  It  is  clear,  that,  for  the  purposes  of  the  Winding- 
up  Act,  the  words  restricting  the  7  &  8  Vict  c  110,  s.  1, 
to  partnerships  formed  after  the  1st  of  November,  1844,  must 
be  held  to  constitute  a  part  of  the  definition ;  because  the 
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1848.         Winding-up  Act,  1848,  itself  provides^  at  the  end  of  the 

^^^T^g       1st  section,  that,  in  addition  to  the  companies  preyioudy 

BimcR,       specified,  it  shall  extend  to  all  companies  to  be  formed  after 

Bay  Pi  BR  Co.  its  own  passing,  whereof  the  capital  or  the  profits  is  or  are 

divided  or  to  be  divided  into  shares,  and  such  shares  an 
transferable  without  the  express  consent  of  the  co-partnere; 
which  would  have  been  an  unnecessary  provision,  if  the 
definition  of  the  7  &  8  Vict.  c.  110,  s.  1,  were  supposed  to 
be  incorporated  into  the  Winding-up  Act,  1848,  withoat 
the  accompanying  restriction. 

Mr.  Swanston  and  Mr.  Gaodeoe,  for  the  petitioner,  were 
stopped  by  the  Court  on  the  question  of  costs. 

The  VicE-CuANCELLOR  sud  that  he  considered  the  quee- 
tions  raised  very  reasonably  arguable,  and  that  the  petitioner 
ought  not  to  be  ordered  to  pay  costs. 

Mr.  Swanston  and  Mr.  Goodeve  asked  for  a  case  for  the 
opinion  of  a  court  of  law. 

The  Vice-Chancellor  doubted  whether,  upon  a  ques- 
tion of  equitable  jurisdiction,  a  case  could  be  directed,  but 
siiid  he  would  aUow  the  case  to  be  spoken  to  upon  that 
point,  if  desired.  If  not,  the  order  would  be  to  dismiss  the 
petition,  without  costs. 

The  case  was  not  mentioned  again. 
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[Ex  parte  Spaceman,  la  the  Matter  of  The  Joint-stock     Jan.  I2tk. 
Companies  Winding-up  Act,  1848,  and  In  the  Matter 
of  Tub  Agriculturist  Cattle  Insurance  Company. 

X  HIS  was  the  petition  of  two  contributories  to  a  company  A  regUtered 

formed  in  the  year  1845,  under  the  name  of  the  Agricuitu-  tbei^^nce 

rist  Cattle  Insurance  Company,  for  the  purpose  of  insuring  ^^^J/^*^ 

.    cattle,  horses,  and  other  animals  against  disease  and  death,  not  so  clearly  a 

mi  •  •  trading  or  com- 

The  terms  on  which  the  company  was  constituted  ap-  mercial  com. 
peared  by  an  indenture  having  no  date  except  that  of  the  wtSunthcopc- 
year  1845  ;  but  the  first  signatures  to  the  schedule  of  sub-  ^^^.^^  ^® 
scribers  annexed  to  the  said  deed  appeared  to  have  been  Act,  1848. 
affixed  thereto  on  the  11th  of  July,  1845.     By  the  3rd 
article  of  this  deed  it  was  provided, 

^^  That  the  objects  and  business  of  the  company  shall  be 
to  make  or  efiect  assurances  against  loss  by  mortality  in 
all  kinds  and  descriptions  of  animals,  whether  biped  or 
quadruped,  being  property  or  live  stock  belonging  to  farm- 
ers, keepers  of  exhibitions  of  animals,  and  others,  or  which 
may  now,  or  at  any  time  hereafter,  be  kept  by  any  person 
or  persons  for  the  purpose  of  pleasure  or  profit,  whether 
such  mortality  shall  be  occasioned  by  death  out  of  apparent 
clause,  during  the  period  of  insurance,  or  by  the  slaughter  of 
any  animal  or  animals  in  consequence  of  taint  or  infection, 
or  suspected  taint  or  infection,  by  or  from  any  disease 
which  shall  be,  or  be  considered  to  be,  contagious  or  epi- 
demic, endemic,  or  the  animal  or  animals  insured  shall  die,  or, 
ivith  the  consent  of  the  company,  its  officer  or  servant  duly 
authorised  in  that  behalf^  be  slaughtered  in  consequence  of 
illness,  disease,  or  accident,  or  other  just  means  or  cause." 

The  fourth  article  enumerated  the  following  additional 
objects,  viz.  to  advance  monies  for  the  accommodation  of 
agricultural  landowners,  farmers,  shareholders,  insurers, 
and  other  i)er8on8,  on  mortgage  or  other  good  securities, 
whether  heritable  or  moveable,  real  or  personal,  in  £ng- 
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1849.        land,  Wales^  Scotland,  Ireland,  or  the  Isle  of  Man,  and 

Ex  parte      Other  the  dependencies  of  Great  Britain,  in  the  seas  ad- 

Spackman,    joining  thereto,  and  either  for  the  purposes  of  plantiii^ 

tukistCattlb  draining,  and  other  permanent  improvement  of  land,  or  ibr 

Company,     ^ny  other  purposes,  whether  if  untenanted  or  otherwise^  ai 

shall  from  time  to  time  be  thought  proper,  under  and  bj 

virtue  of  these  presents. 

The  fifth  article  was  as  follows:  *^  And  if  a  majority  of 
two-thirds  of  the  votes  of  the  shareholders  at  any  genend 
meeting  assembled,  shall  determine,  and  the  determinatioB 
shall  be  confirmed  by  two-thirds  of  the  votes  of  the  share- 
holders at  a  subsequent  special  general  meeting,  to  be  called 
not  earlier  than  one  month,  nor  later  than  six  months  after 
such  determination,  tlie  object  and  business  of  the  company 
may,  or  shall  be,  to  make  or  effect  assurances  on  homiii 
lives  or  survivorship,  on  the  joint  continuance  of  two  or 
more  lives,  or  on  the  duration  of  any  one  or  more  life  or 
lives,  and  all  such  other  assurances,  whether  connected 
with  human  life  or  not,  as  may  be  effected  according  to 
law,  including  endowments  for  widows  and  children,  and 
other  persons,  and  to  make  or  eflfect  insurances  against 
losses  or  damage  by  fire,  on  buildings  and  goods,  on  land 
and  on  ships,  barges,  and  vessels  of  all  descriptions,  in  any 
port,  harbour,  or  dock,  and  on  the  cargoes  in  or  on  board  of 
such  ships,  barges,  and  vessels,  and  to  purchase  and  sdl 
annuities,  either  for  lives  or  years,  and  on  survivorships 
and  either  immediate,  deferred,  reversionary,  or  contingent, 
and  also  life,  reversionary,  and  other  estates  and  interests 
real  and  personal." 

The  deed  was  subscribed  by  many  more  than  twenty- 
five  shareholders,  and  the  company  had  been  coinplctdy 
registered  under  7  &  8  Vict.  c.  110. 

It  did  not  appear  that  the  requisite  preliminary  stqw 
had  been  taken  to  extend  the  objects  of  the  company,  if 
contemplated  in  the  5th  section. 

The  petition,  and  the  affidavits  in  support  of  it,  stated^ 
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i  that  on  the  20th  August,  1847,  a  report  was  made  by  the  au-         1849. 
»•  Ators,  shewing  a  loss  of  85642.  in  six  months,  and  that  7188/.       ^sx^liH 
f  hmA  been  drawn  from  the  capital  to  meet  the  deficiency,  but     Spackman, 
I   that,  nevertheless,  dividends  had  been  declared,  in  violation  turistCattlb 
k    of  the  provisions  of  the  deed  of  settlement ;  that,  from  the      c'ompany* 
I    balance-sheets  and  accounts,  it  appeared  that  the  company 
had  received,  up  to  the  30th  June,  1848,  132,712/.  5«.  \d.  as 
i    premiums  on  insurance,  and  had  paid,  in  losses  and  inspec- 
\    tors'  charges,  139,944/.  Os.  6d.,  and  18,883/.  Us.  lid.  for 
\    expenses  of  management  and  bad  debts ;  that,  on  the  2nd 
November,  1848,  a  proposition  was  agreed  to  at  a  meeting  of 
shareholders,  permitting  shareholders,  who  wished  to  retire, 
to  do  so,  on  paying  certain  sums  per  share,  according  to  the 
number  of  their  shares ;  and  that  holders  of  4262  shares 
had  been  permitted  to  retire  on  those  conditions,  the  whole 
number  of  shares  being  only  13,100;  but  that  the  petitioners 
declined  retiring  on  such  terms,  which,  they  submitted, 
were  contrary  to  the  deed  of  settlement. 

The  affidavits  filed  on  behalf  of  the  respondents  stated, 
that  if  the  steps  which  had  been  resolved  upon  were  taken, 
the  affiurs  of  the  company  were  still  capable  of  being  suc- 
cessfully and  profitably  carried  on. 

Mr.  Swanstan  and  Mr.  ColUns,  in  support  of  the  petition. 
— The  Winding-up  Act,  1848,  applies ;  for  this  is  a  company 
within  the  provisions  of  the  7  &  8  Vict.  c.  1 1 1 ,  being  associated 
together  for  conmiercial  or  trading  purposes,  and  is  registered 
completely  under  the  7  &  8  Vict,  c  1 10.  **  Conunercial"  must 
be  taken  to  mean  something  different  from  trading,  as  ap- 
pears from  the  expression  used  in  the  bankrupt  laws,  of  ^^  the 
trade  of  merchandise"  (a).  Lord  Mof^field,  vaHankey  v. 
Jones  (ft),  says,  '^  The  question  here  arises  on  a  special  case^ 

(a)  6  Geo.  4,  c.  16, 8. 2,  taken  Council,  Dec.  11  and  12, 1848),  13 

from  13  Eliz.  c.  7, 8. 1 .    As  to  the  Jur.  21 . 
import  of  the  word  **  commercial,"         {h)  Cowp.  747. 
see  M^Kay  v.  Rutherfcrd^  (Privy 
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1849.  whether  this  net  of  drawing  bills  is  such  on  act  as  maka 
^"  ^j  the  defendant  a  scrivener  within  the  meaning  of  the  sevend 
Spackman,  statutes  ac^inst  bankruptcy.  Every  man  who  draws  IhQb 
TIT  R18T  Cattle  of  exchange  does  a  merchandisable  act,  but  that  does  not 
Compant'  render  him  liable  to  become  a  bankrupt.''  Lord  Man^H 
therefore,  thought  that  the  bankrupt  laws  did  not  apply  to 
a  mere  commercial  act,  which  was  not  trading.  So  Loid 
Eldon,  in  referring  to  this  dictum  of  Lord  Man^field^  styii 
in  Ex  parte  Bell  (a),  ^^It  is  insisted  that  underwriting  10 
what  Lord  Man^eld,  in  tlie  case  of  Hankey  v.  JoncM,  teniM^ 
by  a  singular  expression,  a  merchandisable  act  f  and  Lord 
EldoH  then  goes  on  to  decide  that  a  mere  underwriter  cui* 
not,  as  such,  be  a  bankrupt.  Now,  the  use  of  the  woid 
^'commerdat"  shews  that  this  act  was  intended  to  be  moR 
extensive  than  the  bankrupt  laws  in  its  operation,  and  to 
extend  to  insurance,  which,  if  not  an  act  of  trading,  is  what 
Lord  Mansfield  terms  a  '^  merchandisable"  act.  That  the 
act  of  7  &  8  Vict.  c.  1 1 1,  which  applies  to  the  bankruptcy  of 
public  companies,  is  meant  to  extend  to  conomercial  as  well 
as  trading  companies,  appears  further  from  the  15th  sec- 
tion, which  empowers  the  courts,  acting  in  the  prosecution 
of  fiats  against  companies,  to  summon  any  person  whom  the 
Court  shall  believe  capable  of  giving  information  concern- 
ing the  commercial  dealings  or  trading,  or  of  any  act  or  acts 
of  bankruptcy  committed  by  the  company.  The  corres- 
ponding proviso,  in  the  6  Geo.  4,  c  16,  s.  33,  uses  the 
word  "  dealings"  only.  The  word  "  commerce**  is  thus  ex- 
plained in  Bichardson's  Dictionary : — "  To  divide  or  share, 
mutually  each — a  part  of  his  own  for  a  part  of  anothei^s; 
to  exchange,  to  bargain  and  sell;  to  trade  or  traffic;  to 
have  or  hold  intercourse  for  purposes  of  trade  or  traffic;  to 
have  or  hold  intercourse — generaHy."  And  the  following 
passage  in  Adam  Smith,  b.  1,  c  4,  is  referred  to : — **  Every 
man  lives  by  exchanging,  or  becomes  in  some  measure  a 
merchant,  and  thus  society  itself  grows  to  be  what  is  pro- 

(a)  16  Ves.  356. 
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perly  a  commercial  society."     Also  the  following  passage  1849. 

from  Burke : — "  If  you  think  this  participation  was  a  loss,  ^EjT'art' 

commercially  considered,  but  that  it  has  been  compensated  Spaceman, 

by  the  share  which  Scotland  has  taken  in  defraying  the  turistCattlk 

public  charge,  I  believe  you  have  not  very  carefully  looked  company? 
at  the  public  accounts." 

.   Mr.  Russelly  for  the  respondents,  was  stopped  by  the 
Court. 

The  Vice-Chancellor: — 

I  continue  of  the  opinion  which  I  expressed  upon  a  petition 
relating  to  the  Heme  Bay  Pier  Company,  that  the  Court 
ought  not  to  act  upon  the  statute  of  the  1 1th  and  12th  of 
the  Queen,  unless  in  cases  clear  of  doubt.  I  am  of  opinion 
that  the  question,  whether  this  particular  company  is  with- 
in the  provisions  of  the  act,  is  much  too  doubtful  to  ren- 
der it  prudent,  safe,  or  proper,  to  treat  it  as  within  those 
provisions. 

Mr.  Russell  asked  that  the  petition  should  be  dismissed, 
with  costs. 

Mr.  Swanstan  contended,  that,  as  the  question  was  doubt- 
ful, the  same  course  should  be  adopted  as  in  the  Heme 
Bay  Pier  case  (a). 

The  Vice-Chancellor  inquired  on  what  ground  the 
petition  was  presented,  assuming  the  company  to  fall 
within  the  provisions  of  the  act. 

Mr.  Swanstan  and  Mr.  Collins  entered  into  the  details 
of  the  case,  and  contended,  that  the  evidence  clearly  proved 
the  company  to  be  in  insolvent  circumstances,  and  that  the 
retirement  of  the  holders  of  one-third  of  all  the  shares  was 
a  virtual  dissolution.  They  also  contended,  that,  even  if 
the  case  did  not  fall  within  either  of  the  seven  cases  parti- 

(a)  Ante,  p.  688. 
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1849*        eularly  specified  in  the  act,  yet  it  fell  within  the  Sth,  or 

gj,^^     general  provision,  authorising  the  Court  to  make  the  order, 

Spackm AN,    when  any  other  matter  or  thing  shall  be  shewn^  which,  in 

TDRitTCATTLv  thc  opiuiou  of  thc  Court,  shall  render  it  just  and  equitable 

CouwjMT^     that  the  company  should  be  dissolved. 

The  Vice-chancellor  did  not  think  a  Aufficient  caae 
made  out  to  exempt  the  petitioners  from  payment  of  costs. 

Petition  dismissed,  with  costs. 


April  19/*.  An  appeal  from  this  decision,  to  the  Lord  Chancellor,  was 
dismissed,  with  costs,  on  the  ground  that  the  circmnstancefl 
did  not  constitute  a  case  for  the  application  of  the  act, 
whether  the  company  was  of  a  nature  to  fidl  within  its 
provisions  or  not;  as  to  which,  the  Lord  Chancellor  gave 
no  opinion.  His  Lordship  said,  that  none  of  the  tests  of 
insolvency  specified  in  the  act  were  shewn  to  exist ;  that 
the  general  clause  must  apply  to  cases  ejusdem  generis  with 
those  specified ;  that  the  Court  could  not  look  into  the  ac- 
counts of  a  company  to  ascertain  whether  it  was  solvent; 
that  the  retirement  of  a  large  number  of  sliareholders  did 
not,  under  the  circumstances,  amount  to  a  virtual  dissolu- 
tion ;  and  that,  to  avoid  the  necessity  of  discussing  the  ques- 
tion, whether  the  company  came  within  the  meaning  of  the 
act,  his  Lordship  gave  judgment  on  the  facts  alone. 


Fd>.  10^.      Re  Briouton,  Lewes,  and  Tonbridoe-Wells  Direct 

Railway  Company. 

An  order  under  1  HIS  was  the  petition  of  a  '^contributory''  to  tlie  alMve 
Act,  iMs"*  "**  company,  to  have  its  affairs  wound  up,  under  the  Winding- 
Sie*oni***rovi    "P  "^^^  ^^^^*    -^^  company  was  formed  in  October,  1845, 

donally  regis- 
tered railway  company.  If  jio  office  of  the  company  can  be  found,  the  Court  may  make  the  wind- 
np  order,  on  the  petition  having  been  adrertiaed  according  to  the  art,  and  upon  «  conaent  on  the 
part  of  eome  member  of  the  company. 


I 
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I    for  the  purpose  of  constructing  a  railway  from  Tonbridge-         1849. 
I    Wells  to  Brighton,  and  taking  the  necessary  steps  for  ob-    « ^^^^ 
I    tuning  an  act  of  Parliament  to  enable  them  to  carry  the    Lewis,  and 
project  into  execution,  subject  to  the  stipulations  of  a  sub-  WbllsDibict 
scribers'  agreement  and  subscription  contract,  which  were  ^'^^^^  ^• 
of  the  ordinary  description  in  similar  cases.     The  company 
was  provisionally  registered.     The  debts  and  liabilities  of 
the  company  were  stated  at  3800/.,  and  the  assets  at  700L 
only.    The  affidavit  stated,  that  no  office  of  the  company 
could  be  found. 


Mr.  Wigram  and  Mr.  Logie  supported  the  petition. 

The  Vice-Chancellor. — Are  companies  of  this  descrip- 
tion within  the  act  ? 

Mr.  Wigram  and  Mr.  Logie. — The  Winding-up  Act,  1848, 
applies  to  all  companies  within  the  7  &  8  Vict,  c  1 11 .  Among 
the  companies  comprised  in  the  latter  act  are  all  companies 
or  bodies  of  persons  then  or  at  any  time  thereafter  asso- 
ciated together  for  any  commercial  or  trading  purposes,  regis- 
tered under  the  7  &  8  Vict.  c.  110,  and  comprehended  within 
the  definition  therein  contained,  of  a  joint-stock  company. 

The  Vice-Chancellor  : — 

I  have  held  it  not  clear  that  a  company  for  the  insurance  of 
cattle  was  associated  for  trading  or  conunercial  purposes  (a), 
and  I  declined  applying  the  provisions  of  the  act  to  such  a 
company;  but  a  railway  company,  being  carriers,  may 
perhaps  fall  within  the  description.  Upon  whom  has  the 
petition  been  served  ? 

Mr.  Wigram. — The  affidavit  states,  that  no  office  could 
be  found  at  which  the  petition  could  be  served,  nor  any 
officer  of  the  company.  Under  the  10th  section  of  the 
Winding-up  Act,  1848,  it  would,  under  such  circumstances, 
be  competent  to  the  petitioner  to  serve  any  member  with 

(a)  See  last  case. 

VOL.  I.  R  R  D.  O.  8^ 
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1849.        t}ie  petition.     It  will,  therefore,  be  niffiaent  if  s  ei 
"    •  '_*  ^    brief  on  behalf  of  some  member  is  produced  to  the  r^ 

ToHBRiDOK-        The  Vicb-Chancbllor  thought  this  snffident,  id 
Bailwat  Co.  mitted  the  order  to  be  drawn  Dp  on  the  prodnction  ol 

a  brief  (a)i  the  proper  advertiBemeiit,  and  an  affidari 

the  party  i^pearing  by  oouiuel  and  conaentiiig  wan  a 

bcr  of  the  company. 
(a)  Inasubsequent  ciMof  the 

London  and   ifatuAeiUr  Dirtel 

Itailieay   Companf   (Btmiiiglom't 

line),  after  a  Ungthened  aiga- 

mentitheVice-Ch&neellorfK^iU 

Sruee  eonudend  it  doubtful  whe- 
ther a  railway  company,  provi- 

sionally  roistered    only, 

within  the  proTinoDS  of  the  act, 

and  declined  making  an  order  to     nnder  the  order,  pwwHi^ 

winduptheafbinof  Mchacom-      pral.    SeelSJiu 


pany.  Bat,  on  ^wal  bcj 
Lord  Chancellor,  bia  L 
held,  that  the  company  wi 
'n  the  Bcope  of  the  act,  an 
the  Older,  (aee.^parf«Bi 
Jnr.  395)  ;  from  whidi  ai 
to  the  Hoiue  of  Lords  fc 
lodged.  The  Xiord  Chaaa 
fused  to  nupend  the  pnM 


Jlt<V  Btk.      He  Tub  Nister  Dale  Iron  Cohpant,  and  lie  Tbe 

stock  comfanies  windino-up  act,  1848. 

IIdques's  Case. 

AnolBciilm»n-    (J  NDER  tlic  order  for  windinc  up  the  af&irs  of  the 

■ger  of  ■  joint-     ^.lr^^  ■<. 

■ti>ck  compauj    Dale  Iroii  Company,  the  usual  reference  hod  been  d 

!Si^he  Wind,  to  Mr.  Farrcr,  and  was  in  the  course  of  prosecution. 

mB?e^^d  '^^^  ^^-  '^-  ^-  II"gl»ea.  deceased,  had  been  a  holdei 

into  an  agree-  shares  in  the  compony,  and  had  personally  joined  in  a 

ment  with  the  ^,           -ii                               «r^ 

eiccatriiofa  tcemg  a  debt  owing  by  the  company  to  Mr.  Liuke  J 

holder,  to  K^'  '^^'^  official  manager  claimed  to  place  the  name  o 
ceptaooo/.^  Hughes,  the  executrix  and  gencnd  residuary  dev 
larger  tarn  tlic  Hcv.  T.  S.  Ilugbcs,  00  the  list  of  contributoi 
those  characters,  wliich  was  opposed  on  her  behal£ 


due  In  mpeet 
of  the  then  pre- 

■ent call  alreadj  made,  and  together  with  atecnritr  forthecontribotionbrhertowardiB 
chIIi,  to  tbo  Client  of  1000/.,  aa  a  ciimiiroTniM  of  all  clainu  of  tha  companjiDQ  the  exec 
her  teatalor^  of  which  a^^reenumt  thcMaater  certified  hia  appTOTal  bv  a 
Court,  apoa  molioa,  confirmed  the  report. 


I  apcciBl  repo 
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>       The  official  manager  entered  into  an  agreement  for  tlie         1849. 
■  compromise  of  all  questions  with  Mrs.  Hughes.     Accord-  jieTHBNisTBR 
ing  to  this  agreement  the  sum  of  2000Z.  was  to  be  paid  by  PalkIbonCq. 
Mrs.  Hughes  to  the  official  managers,  in  discharge  of  all      Huohbs's 
liability  of  the  estate  of  her  testator  in  respect  of  the  then 
^  jnresent  call,  by  two  instalments  of  10002.,  one  to  be  paid  on 
'  the  confirmation  of  the  compromise  by  the  Master,  and  the 
remaining  lOOOi  on  the  30th  of  July,  1849.     Mrs.  Hughes 
|f  was  immediately  to  take  the  proper  steps  to  obtain  the 
confirmation  of  the  compromise  by  the  Court  of  Chancery, 
I    to  which  the  official  manager  agreed  to  appear  and  consent; 
I    and  immediately  afler  such  confirmation  should  have  been 
i    obtained,  Mrs.  Hughes  was  to  enter  into  a  proper  deed  of 
«    covenant  with  the  official  manager,  that  in  case  of  any 
I     further  call  being  made  upon  the  contributories  of  the 
I     company,  she  would  pay  such  calls  upon  the  estate  of  her 
testator  to  the  extent  of  the  further  sum  of  lOOOZ.,  and 
would  execute  a  first  charge  upon  the  estate  of  her  testator, 
to  secure  the  performance  of  such  covenant;  and  also,  that, 
as  the  above  mentioned  sums  were  proposed  to  be  paid  in 
full  discharge  of  all  liability  on  the  part  of  Mrs.  Hughes, 
as  the  executrix  and  general  devisee  of  her  testator,  or 
upon  the  estate  of  her  said  testator,  it  was  agreed  that  Mrs. 
Hughes  should  not  be  called  upon  to  pay  any  sum  beyond 
the  first  2000Z.,  until  afler  the  debts  owing  by  the  company 
to  Mr.  Luke  Jones,  for  which  the  testator  had  joined  in 
a  guarantee,  should  have  been  satisfied;  and  that  Mrs. 
Hughes  should  be  entitled  to  recover  from  the  company 
any  sums  which  she  might  be  called  upon  to  pay  in  respect 
of  that  or  any  other  guarantee  or  liability  in  respect  of  the 
company,  or  deduct  the  same  from  the  further  sum  of 
lOOOZ.  to  be  paid  by  her  in  case  of  any  further  call  being 
made  upon  the  contributories.    These  terms  were  to  be 
considered  as  a  compromise  of  all  chdms  of  the  company,  or 
of  the  official  manager,  against  Mrs.  Hughes,  or  the  estate 
of  the  testator,  as  the  holder  of  the  above-mentioned  shares, 

rr2 
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1849.  but  without  prejudice  to  any  right  to  enforce  payment  of 
ReT^KSmBWL  ce^ain  balances  of  4035Z.  7s.  6d.  in  respect  of  the  then 
DaleIbonCo.  present  call^  in  case  Mrs.  Hughes  should  fail  in  performiiig 
HuoHBs's     the  agreement. 

The  Master  approved  of  the  above  compromise^  and  frig- 
nified  such  approval  by  writing  the  same  in  the  margin  of 
the  memorandum  of  agreement ;  and,  at  the  request  of  Mr& 
Hughes,  he  gave  out  a  special  certificate  thereof. 

Mr.  J.  Baily^  on  behalf  of  Mrs.  Hughes,  now  moved,  upon 
notice  served  upon  the  official  manager,  that  the  Master's 
special  certificate  might  be  confirmed. 

The  offidal  manager  appeared  by  counsel,  and  con- 
sented (a). 

The  Vice-chancellor  confirmed  the  certificate. 


(a)  By  sect.  S8  of  the  Wind- 
ing-np  Act,  1848,  it  is  enacted, 
^  that  it  shall  be  lawful  for  the 
official  manager,  with  the  appro- 
bation of  the  Master,  from  time 
to  time  to  enforce  payment  of, 
give  time,  or  compound,  or  re- 
quire or  take,  any  security  for 
any  balance  or  claim  as  against 
any  of  the  contributories  of  the 
company ;  and  also  to  abandon 
any  such  balance  or  claim,  where 
the  contributory  against  whom 
the  same  is  claimed,  shall  die,  or 
be  found  and  adjudged  bankrupt, 
or  take  the  benefit  of  any  act  for 
the  relief  of  insolvent  debtors, 
or  dwell  or  escape  beyond  seas, 
or  be  known  to  be  insolvent  or 
incapable  of  paying  his  debts,  or 
in  such  other  cases  as  the  Master 
shall  think  fit ;  and  it  shall  not  be 
necessary  to  include,  in  any  sub- 
sequent call,  any  contributory 
against  whom  any  balance   or 


claim  shall  have  been  abandoned, 
bat  the  whole  amount  of  evoy 
subeequent  call  shall  be  ^»per- 
tioned  among  the  other  contriba* 
tories:  Provided  always,  that  no- 
thing herein  contained  shall  ex- 
tend to  discharge  the  estate  of 
any  such  contributory  so  left  out 
of  any  call,  from  any  claim  whick 
may  exist  against  the  same  on 
behalf  of  the  company,  or  any 
other  contributory  thereof;  bat 
that  it  shall  be  lawful  for  the  of- 
ficial manager  to  prove  for  the 
amount  thereof  in  the  matter  of 
such  bankruptcy  or  insotvency 
( if  any),  and  to  receive  dividendi 
thereon,  or  to  proceed  againit 
such  contributory  for  the  same, 
whenever  it  may  appear  expedi- 
ent so  to  do ;  and  any  monies^  m 
to  be  recovered,  shall  be  dedt 
with  as  part  of  the  assets  of  the 
company,  or  otherwise  as  the 
Master  shall  direct." 


T 


CASES  IN   CHANCEBY.  609 

1847. 
ShACKLETON  v.  SuTCLIFFE.  Nov.  5M,  6^, 

HE  plaintiffs  were  devisees  in  trust  of  the  will  of  Ed-  The  owner  of 
mund  Wadsworth,  and  under  the  trusts  of  the  will  had  ^i^^c'uX, 
power  to  sell  a  cer^in  farm  and  lands,  called  Higher  Mur-  «>»veyed,  by  a 

^  deed  of  1816,  a 

^tsnaw,  near  Ualitax.  portion  of 

In  execution  of  the  trusts,  they  put  up  the  farm  and  ^^"liberty 

lands  for  sale  by  public  auction,  pursuant  to  a  certain  **^r^^''aS5' 

particular  of  sale,  which  described  the  property  as  eligible  ^^^^  ^^*«r 

for  building  purposes,  and  subject  to  certain  conditions,  and  to  cut 

among  which  were  the  following :—  ^""^jv^iJ^' 

7th.  "  That  the  vendors  shall,  within  six  weeks  from  the  «ich  gutters' 

,  and  drains  as 

day  of  sale,  make  out,  at  their  own  expense,  an  abstract  of  might  be  ne- 
their  title  to  the  premises,  according  to  the  tenure  thereof  pmporo  of  con- 
stated in  the  particulars  on  the  other  side ;  such  abstract  ^ri^  uJ  the 
to  be  delivered  to  the  purchaser,  or  his  or  her  solicitor,  on  conveyed  land; 

and  also,  with 
Hberty  to  pass 
and  repass,  for 
ingress  and  egress,  on  the  upper  land  around  or  adjoining  the  conveyed  land,  and  to  put  any 
ladders  against  the  cottages  then  intended  to  be  built  upon  the  conveyed  land. 

By  another  deed  of  1820,  other  part  of  the  lower  land  was  conveyed,  with  liberty  to  take 
water  from  specified  springs  in  the  higher  land,  and  to  make  such  reservoirs  in  a  particular 
field,  part  thereof,  as  might  be  necessary  for  taking  up  water  for  family  use  and  other  ne- 
c^easary  purposes,  and  with  liberty  to  pass  for  ingress  and  egress  in  the  upper  land  surround- 
ing or  adjoining  the  conveyed  land. 

I)y  other  deeds  of  1824,  other  portions  of  the  lower  land  were  released,  with  all  water- 
cx>ur8es,  particularly  as  the  same  ran  to  an  inn  on  the  conveyed  land,  from  the  upper  land. 

By  other  deeds  of  1825,  further  portions  of  the  lower  land  were  released,  with  liberty  to 
fetch  water  for  fiunily  and  domestic  uses,  at  a  well  on  the  higher  land. 

By  other  deeds  of  1834,  other  part  of  the  lower  land  was  released,  with  liberty  to  the 
releasee  to  nu&ke  a  covered  goit,  or  water-course,  across  the  bottom  part  of  a  field,  put  of  the 
upper  land,  and  to  open  and  repair  the  same  when  necessair. 

Several  years  afterwards,  the  upper  land  was  sold,  according  to  a  particular,  describing  it 
aa  fit  for  building,  and  subject  to  conditions  of  sale,  providing,  that,  if  any  mistake  were  m^e, 
in  the  description  of  the  premises,  or  if  any  other  error  should  appear  in  the  particulars,  such 
error  or  omission  should  not  annul  the  sale,  but  compensation  should  be  given  or  taken. 
The  existence  of  the  easements  was  not  stated  in  the  particulars  or  conditions : — 

HM,  First,  that  the  circumstances  of  the  purchaser  living  in  the  neighbourhood,  being 
acquainted  with  the  property,  and  passing  constantly  some  of  the  wells  on  the  lower  land,  sup- 
plied from  the  upper  land,  did  not  affect  him  with  notice  of  the  existence  of  the  easements. 

Secondly,  that  the  existence  of  the  easements,  granted  by  any  one  of  the  deeds  of  1816, 
1820,  and  1834,  alone  constituted  a  material  defect  in  the  title  to  the  upper  land. 

Thirdly,  that  the  existence  of  the  easements,  granted  by  the  deedis  of  1824  and  1825, 
-would  have  been  alone  sufficient  to  render  the  title  subject  to  such  serious  doubt,  that  a 
pfurchaser  could  not  be  compelled  to  accept  it. 

Fourthly,  that,  under  the  circumstances,  and  inasmuch  as  the  whole  purchased  land  did  not 
exoeed  thirty  acres,  the  purchaser  could  not  be^  compelled  to  take  the  title,  with  compensa- 
tion as  to  tbie  lands  prejudicially  affected,  which  admeasured  about  four  acres  and  a  half. 

VOL.  I.  8  8  D.  a  a 
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application  for  the  same,  at  the  office  of  Messrs.  Su 

solicitors ;  and  sucli  purchaser  shall,  within  one 
afler  such  abstract  shall  have  been  delivered  toil 
his  or  her  solicitor,  give  notice  to  the  rendon  oi 
solicitors,  whether  the  title  is  eatisfactoiy  or  not;  i 
case  he  or  she  shall  declare  himself  or  herself  dian 
therewith,  the  vendor's  agent  or  solicitor  shall  be  at ' 
to  return  the  deposit  money,  and  re-sell  the  premi 
compel  an  execution  of  the  contract,  as  the  vendo: 
think  fit;  and  in  case  the  purchaser  does  not  giT 
notice  of  his  or  her  being  dissatisfied  with  the  title, 
one  month,  as  aforesaid,  the  purchaser  shall  be  com 
as  having  accepted  the  title  as  developed  by  the  abs 

14th.  "  That,  if  any  mistake  be  made  in  the  desa 
of  the  premises,  or,  if  any  outpayment  (other  than 
mcntary  or  parochial  taxes),  to  which  the  premi8( 
be  subject,  shall  be  omitted  to  be  mentioned  and  sp 
at  the  sale,  or  if  any  other  error  whatsoever  shall . 
in  the  particulars  of  the  estate,  such  error  or  on 
shall  not  annul  the  sale,  but  compensation  or  eqai 
shall  be  given  or  taken,  as  the  case  may  require." 

The  16th  condition  provided,  that,  if  the  pui 
should  neglect  or  fail  to  comply  with  the  above  cond 
or  any  of  them,  in  any  respect,  his  or  her  deposit  1 
should  be  actually  forfeited  to  the  vendor,  who  wai 
at  liberty  to  resell  the  premises,  either  by  public  ■ 
or  private  contract,  and  the  deficiency  (if  any)  in 
arising  from  such  second  sale,  together  with  all  ex 
attending  the  same,  were  to  be  mode  good  by  the  pur 
making  such  default. 

The  defendant  was  declared  the  purchaser  at  tb< 
but,  on  investigating  the  title,  he  declined  to  compl 
purchase,  on  the  ground  that  the  lands  were  subj 
certain  water  rights  and  other  casements,  in  favour 
owners  of  lands  lying  below  those  purchased,  gran 
various  deeds ;  and  the  present  suit  was  instituted 
force  a  specific  performance. 
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One  of  the  deeds  was  dated  February  20th,  1816,  and  1847. 
made  between  John  Wadsworth,  a  former  owner  of  the  pro-  Shacklkton 
perty  now  sold,  of  the  one  part,  and  Roger  Varley,  of  the  sot^jtfe. 
other  part,  whereby  John  Wadsworth,  in  consideration  of 
91,  conveyed  to  Varley,  his  heirs  and  assigns,  apiece  or  par- 
cel of  land  or  ground,  then  set  out  for  building,  situate  in 
certain  closes  or  fields  forming  part  of  the  property  now 
in  question,  and  called  Lower  Hey  and  Briggfield,  parcel 
of  an  estate  called  the  Shaw,  in  Stansfield  aforesaid, 
belonging  to  the  said  John  Wadsworth,  containing  in  the 
whole,  by  admeasurement,  180  superficial  square  yards  of 
land  or  ground,  together  with  the  appurtenances,  (par- 
ticularly, full  and  free  liberty,  power,  and  authority  to  and 
for  the  said  Roger  Varley,  his  heirs  and  assigns,  to  fetch 
and  carry  water  from  a  certain  spring  or  rise  of  water,  in 
the  said  close  of  ground,  called  the  Lower  Hey,  belong- 
ing to  the  said  John  Wadsworth ;  and  to  cut,  open,  dig, 
cleanse,  and  cover  in  such  gutters  and  drains  as  might  be 
necessary  for  the  purpose  of  conducting  the  said  spring  or 
rise  of  water  towards  the  said  piece  or  parcel  of  land ;) 
and  also  full  and  free  liberty,  power,  and  authority  to  and 
for  the  said  Roger  Varley,  his  heirs  and  assigns,  tenants, 
servants,  and  workmen,  to  pass  and  repass  for  ingress, 
egress,  and  regress,  on  foot,  in  the  lands  and  grounds  of 
the  said  John  Wadsworth,  around  or  adjoining  the  said 
piece  of  land ;  and  to  put  any  ladder  or  ladders  to  or 
against  the  cottages  or  dwelling-houses  forthwith  intended 
to  be  erected  upon  the  said  piece  of  land,  (excepting,  never- 
theless, and  always  reserving  thereout,  unto  the  said  John 
Wadsworth,  his  heirs  and  assigns,  owners  and  occupiers 
of  the  said  estate  called  the  Shaw,  full  and  free  liberty, 
power,  and  authority  to  take  and  carry  away  all  such 
ashes  and  necessary  dung  as  should  arise,  be  bred,  or 
made  at  the  buildings  intended  to  be  erected  as  aforesaid, 
and  premises,  at  his  and  their  free  will  and  pleasure, 
without  making  or  allowing  any  recompense  for  the  same, 

s  s  2 


xirfr  ii*x  jr:'T-jLjtf  etthl  aic  =iit  ajicegas?  see 
AlvtL^  .f  lilt  iteii  vks   jf  ii±   aSM  ^uc  *m 

<>f  Jtlli'i  Vy  .SUU.11S^  i^  JRcis^iT  lb?  3L^  v==S  If  Hf 

with  iht  bjniit  ifjTfiTS-  txj5*9s*-i  in  ;ie  *aza*  '.^zsa 
On  th^  two  pi'.«  ('  EPi^ii  Ka^eifei  ia  iiAse  ' 
lli'^rc  h-a/i  IiWrn  bnili  Srt  QcaMS.  ■•'ii^  ■»-««  icj:u« 
witt';r  fr'jta  a  tpriaz  sitiuM  iz.  i*n  of  :c«  ■:•{  Ha  ck 
laii'J,  called  L'.inzfitld,  vlich  t^r  :be  fcl^en  f^  ut 
cIium;,  aii'l  tLe  iuliabiuuits  (.^  I'^zm  hirise^  cUimn 
cxcrciM.-*]  the-  ritiliis  gTuit«<i  l-j  th«  »tn;*Te  indesnm 
AnoiIicT  uf  the  d«ed5  vas  fca  iailecnue  of  feofl 
ilatc'l  tlic  linl  of  NvremLer.  l^i■.•.  and  made  l<enr« 
Hiii'l  •loliii  WifJsvMih  ftnd  Edmond  WadfTi*nh,  Ute 
lit\'n  tcHtutor  of  the  on«  pan.  and  one  John  Walton.  ■ 
iilln;r  iHirt,  wlicreljy  the  two  Wad?worths  cn-nw 
■toliii  Wult«m,  his  heirs  and  a$sieas.  iSO  superficial  i 
yi\riltt  of  kiid,  therein  panicularly  descril>ed.  and  f 
iwu  fhmvs,  culled  Brig^eld  and  Hillvfield.  K'^lher 
nil  vtnyit,  jKitli!*,  passages,  rights,  liberties,  privily 
viiiilii^'i-H,  and  appurtenances,  to  the  same  piece  or  ; 
III'  liitui  or  ground  belonging  or  in  any  vLse  appertai 
piii'lii'iiliirly,  full  and  free  Hbertr,  power  and  authoi 
mid  lor  till!  Hutd  John  Walton,  hid  heirs  and  assi^ 
liilio  lip  nitliir  from  certain  springs  or  rises  of  wai 
lli.<  Miiil  hvii  c-loHcs  of  knd,  called  the  Briggfielii 
l(illilii-ld  iifiiri'.-uiid,  and  tu  make  such  resen'oir  or 

Ml ill,  iiH   iniglil   Iw  nccessBry  for  taking  up  wal 

diiiuiiiit    I liiTcrroni   fur  family  use  and  other  nect 
|iiii|iiiniin,  111  ilie  buildings  to  l>e  erected  upon  said 
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s  piece,  or  parcel  of  land  or  ground ;  and  likewise,  full  and         1847. 
m  free  liberty,  power,  and  authority,  to  and  for  said  John    gHACKLEroir 
J.  Walton,  his  heirs,  assigns,  tenants,  servants,  and  workmen,      smaiwrE. 
.,  to  pass  and  repass,  for  ingress,  egress,  and  regress,  on  foot, 
^   in  the  lands  and  grounds  of  them  the  said  John  Wads- 
^   worth  and  Edmund  Wadsworth,  around  or  adjoining  said 
plot,  piece,  or  parcel  of  land. 

Walton  had  built  a  dye-house  and  three  cottages  on  the 
ground  conveyed  to  him  by  the  last-mentioned  feoflfroent, 
and  another  cottage  had  been  afterwards  built  thereon, 
but  he  had  not  as  yet  made  such  reservoir  as  was  men- 
tioned in  the  feoifment. 

i 

Others  of  the  deeds  bore  date  May  3rd  and  4th,  1824, 
and  were  made  between  John  Wadsworth  and  Edmund 
Wadsworth,  the  testator,  of  the  one  part,  and  William 
Midgley  of  the  other  part,  whereby  John  Wadsworth  and 
Edmund  Wadsworth,  in  consideration  of  3002.,  conveyed  to 
William  Midgley,  his  heirs  and  assigns,  all  that  messuage, 
dwelling-house,  or  tenement,  then  occupied  as  a  public- 
house,  with  the  brewhouse,  necessary  house,  yards,  gardens, 
and  appurtenants  thereunto  belonging,  called  or  common- 
ly known  by  the  name  of  the  New  Delight ;  together  with 
all  houses,  outhouses,  edifices,  buildings,  folds,  yards,  back- 
sides, fronts,  frontsteads,  ways,  paths,  passages,  waters, 
Tvater-courses,  (particularly  as  the  same  then  ran  to  the 
said  messuage  or  dwelling-house  and  premises  from  the 
lands  of  the  said  estate  called  Murgatshaw),  easements, 
liberties,  privileges,  hereditaments,  and  appurtenances 
whatsoever,  to  the  said  messuage,  dwelling-house,  or  tene- 
ment and  premises  belonging  or  in  anywise  appertaining, 
to  hold  to  the  said  William  Midgley,  his  heirs  and  assigns, 
for  ever. 

Others  of  the  deeds  bore  date  August  25th  and  26th,  1825, 
and  were  made  between  John  Wadsworth  and  Edmund 
Wadsworth,  the  testator,  of  the  one  part,  and  Thomas  Hors- 
fall,  of  the  other  part,  whereby  John  WadsWorth  and  Ed- 
mund Wadsworth,  in  consideration  of  92^  14^  7d,  conveyed 
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1S47.  to  the  said  Thomas  Horsfall,  Iiis  heirs  aod  aaaigna,  ap 
giuxKLBox  of  land,  parcel  of  the  estate  called  Muigatshair,  iritt 
gy^^^jj,,^  liberty  and  privilege  for  the  said  Thomaa  HorEdS 
heirs  and  assigns,  aa  owners  and  occupiers  of  the 
snagea,  dwelling-houses,  and  buildings  to  be  erected 
the  said  plot  of  ground,  from  time  to  time,  and  ■ 
times  thereafter,  to  fetch  and  take  up  at  pleasure  i 
for  famil;  and  domestic  uses,  at  the  well  or  syke  <rf'i 
on  the  south  side  of  and  adjoining  Shav-lane  afon 
and  at  or  near  the  messuage  there  called  Murgatsbai 
The  only  other  deeds  on  which  the  objections  were  f< 
ed,  were  indentures  of  lease  and  release,  dated  ret^ 
ly  the  11th  and  12th  days  of  July,  1834,  the  latter ; 
between  John  Wadsworth,  of  the  first  part,  Edmund  1 
worth,  of  the  second  part,  George  Saltonstall,  of  the 
part,  and  John  Sutclilfe,  of  the  fourth  part,  whereby 
and  Edmund  Wadsworth  conveyed  to  George  Salton 
his  heirs  and  assigns,  a  close  called  Hilly  Field,  anc 
the  liberty  and  privilege  for  the  said  George  SaltoE 
his  appointees,  heirs,  and  assigns,  at  any  time  or  ' 
thereafter,  when  he  or  they  should  think  proper,  t« 
dig,  or  make  a  covered  goit  or  water-course,  in,  thr 
over,  or  across  the  bottom  part  of  a  close  called  Jai 
field,  belonging  to  the  said  messuage  called  Mui^b 
and  at  all  times  thereafter  to  open,  cleanse,  and  rcpai 
same  wlicn  necessary,  doing  as  little  damage  therel 
might  be,  and  making  full  satisfaction  for  such  da 
or  injury  as  should  unavoidably  liappen,  and  all  othc 
hereditaments  and  appurtenances  to  the  same  premii 
any  part  thereof,  respectively  belonging  or  appertain 
The  tenant  occupying  the  farm  deposed,  that  the  de 
ant  called  upnn  the  witncijs  on  the  morning  of  the  sale 
requested  the  witness  to  go  with  him  upon  the  lands 
that  the  witness  went  witli  him  into  several  closes,  ( 
the  Bedlams  and  the  New  Field,  and  tlience  into  a 
called  Sliaw-lanc,  and  that  the  defendant  exaininet 
fields  and  the  building  of  the  witness's  house;  tha 
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-witness  knew  the  defendant  s  residence,  called  Slater  Jug,        1847. 
where  he  had  resided  thirty  years  last  past,  and  upwards.    Shaoklbton 
That  such  residence  was  about  three  quarters  of  a  mile     8oT(^[ipyB. 
distant  from  the  farm,  which  was  very  visible  to  any  per- 
son standing  in  the  fold  or  yard  at  Slater  Jug;  that  the 
defendant,  for  many  years  before  he  entered  into  the  con- 
tract, had  been  in  the  habit  of  occasionally  passing  and 
repassing  on  the  road  leading  by  the  estate,  and  the  cot- 
tages, dye-house,  and  New  Delight  Inn;  and  that  the  wells 
supplied  from  the  upper  lands  were  easily  to  be  seen  by  a 
person  passing  on  the  road,  except  one  well,  the  channel 
whereto  might  be  seen. 

The  auctioneer  deposed,  that  he  had  known  the  defendant 
twenty-five  years,  and  that  the  defendant  was,  in  the  wit- 
ness's judgment  and  belief,  well  and  intimately  acquainted 
with  the  estate,  and  all  the  privileges  and  easements  re- 
lating thereto,  and  also  to  any  water-courses,  springs,  or 
wells  of  water  connected  therewith;  and  the  witness  said, 
that  his  belief  of  the  defendant  being  so  was  foimded  on 
the  fact,  that  the  defendant  had  resided  above  twenty 
years  at  Slater  Jug,  within  one  mile,  and  within  sight  of 
the  estate,  and  because  he  was  a  large  owner  of  farms  in 
the  immediate  neighbourhood,  and  personally  looked  after 
and  frequently  inspected  the  same. 

Another  witness  deposed,  that  the  defendant  was  in  the 
habit  of  passing  along  Shaw-lane,  and  frequenting  the 
New  Delight  Inn  occasionally,  and  was,  as  the  witness 
believed,  acquainted  with  the  well  at  which  the  inhabi- 
tants of  Horsfalls  and  Oliver's  Cottages  took  up  water; 
with  another  of  the  wells  called  Pearl  Well;  with  the 
watering-trough  in  Brigg  Field,  and  with  the  trough  in 
the  fold  of  the  New  Delight 

Upon  the  question,  whether  the  rights  complained  of 
were  injurious  to  the  estate  or  not,  the  evidence  was  of  a 
very  conflicting  character,  the  defendant's  witnesses  de- 
posing that  the  land  could  not  be  profitably,  or  at  all,  sold 
for  building  purposes,  and  would  be  much  depreciated  in 
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1847.  value,  on  account  of  being  subject  to  such  rights 
Bhackletoh  t'*6  witnesses  said,  that,  from  his  experience  in 
relating  to  water-courses,  he  was  satisfied  that  i 
could  commence  building  on  the  property  vithi 
subject  to  vexatious  and  expensive  litigation,  ot 
of  the  rights  in  question. 

Other  witnesses  deposed,  that,  ossommg  the  h 
subject  to  the  rights  of  persons  to  take  water  t 
and  to  open,  cleanse,  and  scour  the  channels  t 
the  water,  the  land  could  not  be  sold  to  adva 
building  purposes  for  want  of  having  a  certain 
water  to  the  house ;  and  that,  upon  the  same  aai 
it  would  bo  very  much  depreciated  in  value  for 
or  manufactuiing  purposes. 

On  the  other  hand,  the  pluntiff's  witnesses 
that  the  lower  part  of  the  estate  was  very  marsh; 
and  required  draining,  and  that  every  means  of 
off  this  water  added  to  the  value  of  the  prope 
they  considered  the  water  privileges  complained 
a  benefit  to  the  estate,  as  some  of  the  drains  I 
cany  manure  to  the  land ;  and  they  all  said,  the 
opinion  that  none  of  the  matters  complained  of 
of  the  least  detriment  to  the  full  and  due  occupa 
,  and  enjoyment  of  the  estate. 


Mr.  Wujram,  Mr.  Stmton,  and  Mr.  Matins,  for  t 
tiffs. — The  water-rights,  although  granted  by  th< 
anccs  referred  to,  arc  not  more  extensive,  or  at  a 
do  not  interfere  to  any  greater  extent  with  the 
tlian  those  which  the  situation  of  the  lands  res 
would  have  conferred  upon  the  owners  of  the  low 
The  defendant,  from  living  in  the  neighbourho< 
property,  and  knowing  the  existence  of  the  well 
lower  lands,  must  have  known  that  these  wells  1 
supplied  from  the  upper  lands  for  a  sufficient  tim 
the  owners  of  the  lower  lands  a  right  to  take  th 
whether  there  was  an  express  grant  or  nut     And 
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I    of  entering  upon  the  higher  lands,  to  repair  the  channels 
I     and  remove  obstructions  to  the  enjoyment  of  the  easement, 
I    follows  as  an  incident  to  it  (a) :  Raikea  v.  Townsend  (b). 
fi    They  also  cited  the  Digest,  lib.  8,  tit  4,  s.  1 1  (c). 
I         The  only  other  easement  is  that  of  ingress  and  egress 
firom  the  surrounding  land,  which  also  would  exist  with- 
I    out  grant,  as  incident  to  the  conveyance.    As  to  the  right 
I    to  place  ladders,  there  is  no  evidence  that  this  right  has 
i    been  exercised,  or  has  occasioned,  or  is  likely  to  occasion, 
I    any  inconvenience.    It  is  clear,  that  the  property  must  be 
:     used  for  agricultural  purposes,  and  it  is  impossible  to  con- 
ceive how  it  can  be  prejudicially  affected  by  such  a  right 
At  all  events,  the  diminution  of  value  (if  any)  is  a  proper 
subject  of  compensation  under  the  14th  condition. 

Mr.  Russell  and  Mr.  FoUetty  for  the  defendant. — The 
channels  for  the  water  are  subterranean ;  so  that,  if  there 
had  been  no  grant,  an  easement  would  not  have  been  ac- 
quired by  user,  Acton  v.  Blimdell  (d),  and  the  defendant 
-would  have  been  entitled  to  stop  the  water-course. 

They  cited  Flight  v.  Booth  (c),  and  Hall  v.  Swift  (/). 
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(a)  Gale  on  Easemenis,  327, 
398,  2iid  ed. ;  Bracion,  Hb.  4,  fol. 
232 ;  Tear  Books,  9  Edw.  4,  M. 
T.  p.  35. 

(b)  2  Smith,  9. 

(c) ''  Refectionis  gratia,  acceden- 
di  ad  ea  loca,  quso  non  serviant, 
facultas  tributa  est  his,  quibus 
aervitus  debetur  :  quk  tamen  ac- 
oedere els  sit  necesse;  nisi  in  oes- 
alone  servitutis  nominatim  pne- 
finitum  sit,  qua  accederetur;  et 
ideo  neo  secundum  rivum,  neo 
supra  eum,  si  forte  sub  terr& 
aqua  ducatur,  locum  religiosum 
dominus  soli  fBcere  potest,  ne 
aervitus  intereat:  et  id  verum 
est:  sed  et  depressurum  vel  ad 
levatorum     rivum,    per    quern 


aquam  jure  duel  potestatem 
habes ;  nisi  si,  ne  id  faoeres,  cau- 
tum  sit.  Si  prope  tuum  fundum 
jus  est  mihi  aquam  rivo  duoere 
tadta  hsBC  jura  sequuntur,  ut  re- 
fioere  mihi  rivum  lioeat,  ut  adire 
quA  proximo  possim  ad  refiden- 
dum  eum  ^o,  Dabrique  mei : 
item,  ut  spatium  relinquat  mihi 
dominus  fundi,  quo  dextra  et 
sinistra  ad  rivum  adeam,  et  quo 
terram,  limum,  lapidem,  arenam, 
calcem  jacere  possim." 

(d)  12  M.  <b  W.  324. 

{e)  1  Bing.  N.  C.  370;  S.C.,l 
Scott,  190. 

(/)  4  Bing.  N.  0.  381 ;  S.  C, 
6  Scott,  167. 
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1847.  The  Vice-Chancellor  adverted  to  a  passage  in  the  first 

Shackleion    answer,  which  alleged  that  the  plaintifis  and  their  soli- 
SuTCTJFFB      citors  knew,  and  studiously  avoided  disclosing,  the  exist- 
ence of  these  easements. 

Mr.  Wigram,  in  reply. — It  nowhere  appears  that  the 
plaintiffs  had  any  personal  knowledge  of  the  existence  of 
the  easements,  and  the  solicitor  denies  any  concealment  on 
his  part  The  existence  of  the  well,  and  the  right  of  the  cotta- 
gers to  use  it,  must  have  been  apparent  to  the  purchaser,  as 
he  passed  and  repassed  continually;  and,  though  he  denies 
that  he,  in  fact,  knew  of  the  usage,  the  knowledge  must 
be  imputed  to  him.  Now,  assume  that  this  right  was  an 
ancient  public  right  to  the  well,  would  not  the  onus  of 
keeping  open  the  channels  be  prima  facie  on  the  owner  of 
the  upper  lands,  whence  the  water  flowed;  and  would  it 
not  be  a  consequent  of  the  public  right,  that  those  who 
had  it  might  enter  to  cleanse  and  keep  open  the  stream? 
Would  that  be  an  objection  to  the  title?  It  is  submitted, 
that  the  obligation  under  the  express  grant  is  not  more 
onerous;  and  this  obligation  raises  no  objection  entitling 
the  defendant  to  resist  specific  performance  of  his  contract 

All  the  other  objections  concern  only  the  Long  Field  and 
New  Delight  Field,  which  together  admeasure  about  four 
acres  and  a  half,  the  whole  purchase  being  of  thirty  acres. 
The  residue  at  least  remains,  which  the  purchaser  is  bound 
to  take  with  an  abatement,  or  the  whole  should  be  taken 
with  compensation,  under  the  provisions  of  the  conditions 
of  sale. 

Acton  V.  BlundeU  has  been  cited;  but  that  c€tse  has  no 
application  even  to  the  well  used  by  the  cottagers,  because 
the  purchaser  was  bound  to  assume,  that  a  water-course  in 
these  purchased  lands  existed  by  ancient  usage  to  that 
well;  nor  does  it  apply  to  the  other  grants  of  use  of  wuter, 
and  the  other  water-courses,  in  this  case,  because  they  are 
surface  streams,  whilst  the  water-course  in  Acton  v.  BlundeU 
was  subterranean. 
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The  Vice-Ciiancellor: —  1847. 

It  is,  I  think,  clear,  that  the  title  of  the  vendors  in    Shacklcton 
this  case,  was  at  the  time  of  the  contract,  was  at  the  com-     Sutcuffb. 
mencement   of  the  suit,  and  is  at  present,  bad  or  de- 
fective. 

This  is,  indeed,  admitted  by  their  counsel,  subject  to 
three  questions  which  have  been  raised,  namely — 

First,  Whether,  before  the  contract,  the  purchaser  had 
not  such  a  degree  of  knowledge,  or  notice,  of  the  state  and 
condition  of  the  property,  as  to  preclude  him  wholly  or  in 
part  from  taking  the  objections  that  he  has  made — a  point 
as  to  which,  though  some  evidence  has  been  addressed  to  it, 
the  case  of  the  plaintiffs,  the  vendors,  in  my  opinion,  fails. 

Secondly,  Whether  the  defects  are  not  all  immaterial ; 
upon  which  point  also  the  plaintiffs,  I  think,  fail.     And, 

Thirdly,  Whether,  if  there  are  any  material  defects  not 
removable,  they  are  within  the  14th  condition? 

The  only  defects  shown  to  exist  are  defects  in  the  qua- 
lity of  the  estate,  by  reason  of  the  easements  or  rights 
vested  in  third  persons,  under  the  several  deeds  of  1816, 
1820,  1824,  1825,  and  1834  (which  were  necessarily  so 
often  mentioned  during  the  argument),  or  some  of  those 
deeds. 

On  the  ground  of  these  defects,  the  defendant,  the  pur- 
chaser, who  says  that  they  are  material  and  important, 
wishes  to  reject  the  purchase  altogether,  and  insists  that  he 
is  entitled  to  do  so ;  while  the  plaintiffs,  contending  that 
the  defects  are  wholly  immaterial,  say,  that  so  far,  if  at 
all,  as  they  are  material,  and  shall  not  be  cured  or  removed, 
they  are  properly  subjects  of  compensation  ;  that  the  con- 
tract ought  to  be  performed  on  that  footing ;  and  that,  as 
to  the  defects  (if  any)  existing,  by  reason  of  the  deeds  of 
1834  and  1820,  they  may  be  able  to  procure  acts  to  be 
done  for  relieving  the  title,  and  freeing  it  from  them ;  and 
they  ask  the  opportunity,  if  necessary,  of  doing  so  in  the 
Master's  office. 

But,  as  to  the  defects  (if  any)  existing,  by  reason  of  the 


V, 

Sdtcllffk. 


620  OASES   IN  CUANOEKY. 

1847.        deeds  of  1816,  1824,  and  1825,  respectively,  the  plaintifi 
SHACKLEioir    admit,  that  these  cannot  be  cured  or  removed,  and  that  so 
far,  if  at  all,  as  they  are  material,  nothing  can  be  done  by 
the  plaintiffs,  in  respect  of  them,  except  the  making  of 
compensation. 

Now,  upon  the  contract  and  evidence,  my  opinion  is, 
that  by  reason  of  each  of  the  deeds  of  ISld,  1820,  and 
1834,  severally,  there  exist  material  defects  in  the  title; 
that  the  easements  or  rights  which  they  confer  respec- 
tively on  third  persons  affect  the  property  prejudicially, 
to  a  material  extent,  and  are  easements  or  rights  to  which 
the  defendant  did  not  contract  to  buy  it  subject ;  and 
that,  on  the  ground  of  them,  therefore,  he  is  entitled  either 
wholly  to  reject  the  purchase,  or,  if  not,  at  least  to  have 
them  extinguished  within  a  reasonable  time,  or,  so  far  as 
they  may  not  be  so  extinguished,  to  be  compensated. 

I  think,  also,  that  it  is  at  least  doubtful  whether  the 
same  ought  not  to  be  said  of  the  deeds  of  1824  and  -1825, 
and  of  the  easements  or  rights  conferred  on  third  persons 
by  those  deeds  respectively ;  and  that,  to  the  benefit  of 
the  doubt,  the  defendant  is  entitled. 

In  saying  this,  I  assume  (though  without  deciding),  that^ 
had  the  messuages  and  parcels  of  land  conveyed  by  the 
deeds  of  1824  and  1825  respectively,  been  no  part  of  the 
Murgatshaw  estate,  nor  belonging  to  either  of  the  Wads- 
worths,  but  been  otherwise  acquired  by  Midgley  and  Hors- 
fall,  and  had  the  possessors  for  the  time  being  of  those  mes- 
suages and  parcels  of  land  had,  from  a  time  preceding  Sep- 
tember, 1825,  as  to  one  property,  such  flow  of  water  to  it, 
and  such  use  of  the  well  near  the  house  of  Murgatshaw  as 
they  have,  in  fact,  had  respectively,  but  without  and  inde- 
pendently of  the  deeds  of  1824  and  1825,  without  any 
express  grant  and  without  any  express  contract,  the  de- 
fendant could  not  have  sustained  any  objection  or  claim 
on  that  score. 

Assuming  this,  however,  I  apprehend  it  to  be  not  by  any 
means  clear  that  the  case,  in  this  respect,  is,  between  the 
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plaintiffs  and  the  defendant,  in  the  same  situation  upon        1847. 
the  actual  facts  as  they  exist.     These  messuages  and  par-    shaokliion 
eels  of  ground  were  parts  of  the  Murgatshaw  estate  up  to     sc~^i,.p» 
certain  periods  previous  to  September,  1825,  and  the  water 
rights  to  which  I  am  now  referring  arise  under  express 
grants  made  in  1824  and  August,  1825,  by  the  then  pro- 
prietors of  the  Murgatshaw  estate,  the  Wadsworths. 

Have  Midgley  and  Horsfall,  or  those  who  represent  them 
in  interest,  no  more  power,  no  greater  nor  more  extensive 
right,  (as  far  as  what  still  remains  the  Murgatshaw  estate 
is  concerned,)  in  the  actual,  than  they  would  in  the  sup- 
posed, case?  Are  the  vendors,  or  will  the  purchaser  com- 
pleting his  purchase,  be  able  or  entitled  to  use,  enjoy,  and 
deal  with  the  lands,  the  subject  of  the  contract,  as  freely, 
as  fully,  and  with  as  ample  dominion,  in  the  actual  as  in 
the  supposed  case? 

Upon  these  questions,  or  (if  they  are  one)  this  question, 
I  repeat,  that  I  entertain  serious  doubt;  and  as  my  opinion 
is,  that,  by  reason  of  the  rights  of  Midgley  and  Horsfall, 
or  those  who  represent  them,  (if  there  were  no  other  objec- 
tion to  the  title),  the  purchaser  ought  not  to  be  compel- 
lable to  take  the  title,  or,  at  least  without  compensation, 
to  take  the  title,  supposing  these  questions,  or  this  ques- 
tion, to  be  free  from  doubt,  and  to  be  properly  answered 
in  favour  of  Midgley  and  Horsfall,  or  those  who  represent 
them ;  I  am  also  of  opinion,  that,  by  reason  of  those  rights, 
if  there  were  no  other  objection,  he  ought  not  to  be  com- 
pelled to  do  so  as  the  case  stands. 

A  title  open  to  serious  doubt  is  not,  by  this  Court,  forced 
on  a  purchaser. 

Such  appears  to  me  the  state  of  things,  in  which  it  is 
necessary  now  to  determine  between  the  parties,  whether, 
as  the  plaintiffs  contend,  the  case  ought  to  be  sent  into  the 
Master's  office,  or  whether,  as  the  defendant  contends,  the 
bill  ought  now  to  be  dismissed,  notwithstanding  the  14th 
condition  of  sale — a  question  upon  which  the  purchaser's 
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1847.        case,  if  it  is  not  assisted,  is  at  least  not  prejudiced  by  the 
SHACKLEToir    stiong  provisions  in  the  vendors^  favour  made  by  the  7th 
o™',««.      and  16th  conditions. 

iSUTCLIFFB. 

In  considering  this  question,  it  has  appeared  to  me  not 
immaterial  to  bear  in  mind  the  limited  extent  of  the  surface 
of  the  property  sold,  (containing,  in  the  whole,  not  so  mudi 
as  thirty  acres),  and  the  reference  to  building  purposes  and 
to  water,  contained  in  the  particulars  of  sale ;  nor  is  it,  I 
think,  superfluous  to  observe,  in  how  many  different  parts^ 
and  how  largely  (the  average  of  the  property  considered) 
the  rights  existing  under  the  several  deeds  that  have  been 
mentioned  affect  the  estate;  to  say  nothing  of  the  other 
easements,  which  cannot,  I  think,  be  disregarded. 

Whether,  if  a  portion  only  of  these  defects  in  the  title 
existed,  or  the  case  were  in  any  other  respect  different 
from  its  actual  state,  the  plaintiffs  would  be  entitled  to 
some  decree,  I  need  not  say;  but,  as  the  matter  stands, 
seeing  what  the  rights  in  question  are,  the  extent  to  which 
those  from  which  the  plaintiffs  avow  the  impossibility  of 
freeing  the  property  affect  it,  and  the  importance,  likewise^ 
as  it  seems  to  me,  of  those  from  which  there  is  an  absence 
of  certainty  whether  it  can  be  freed, — considering  also  that, 
without  imputing  (for  I  do  not  impute)  fraud,  or  any  un- 
fair intention  to  the  vendors,  or  any  agent  of  the  vendors, 
they  must  be  considered,  by  omission  of  what  ought  not 
to  have  been  omitted,  to  have  misdescribed  the  subject 
of  sale  by  their  own  default,  and  in  their  own  wrong,— 
considering,  also,  the  course  taken  by  each  party  between 
the  time  of  the  contract  and  the  institution  of  the  suit,  I 
should  be  applying  the  14th  condition  of  sale  to  a  purpose, 
and  to  an  extent,  to  which,  in  my  judgment,  it  ought  not 
to  be  treated  as  having  been  intended  to  be  applicable, 
were  I,  in  the  circumstances  before  me,  to  give  the  plain- 
tiffs a  decree  on  the  ground  of  it.  And  by  applying  in  their 
favour,  as  to  the  defects  in  question,  general  principles,  on 
which  this  Court  allows  compensation  to  be  forced  on  a 
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purchaser,  in  some  cases,  for  defects  in  the  quality  of  the        1847. 
estate,  and  allows  a  vendor,  in  some  cases,  the  opportunity    Shackleton 
of  making  good,  in  the  Master  s  office,  a  title,  bad  confess-      sdtctiffe. 
edly  when  the  contract  was  made  and  when  the  suit  was 
instituted,  as  well  as  at  the  hearing  of  the  cause,  I  should 
be,  in  my  view,  misapplying  those  principles. 

The  consequence  is,  that,  in  my  judgment,  it  is  fit  now 
to  dismiss  the  bill. 

I  must,  I  think,  give  the  defendant  the  costs  of  the  suit, 
except  so  far  as  they  have  been  incurred  by  the  defendant 
having  imputed  fraud  or  unfair  intention  to  the  plaintifis 
and  their  solicitors.  As  the  dismissal  ought  to  be  prefaced 
by  a  statement  of  the  plaintiffs'  admissions,  the  decree 
should  probably  be  in  some  such  form  as  this: — 

■ 

"The  plaintifis,  by  their  counsel  admitting  that 
the  hereditaments  contracted  to  be  sold  to  the 
defendant,  as  in  the  pleadings  mentioned,  are 
subject  to  the  easements  or  rights  granted 
and  created  by  the  indentures  of  1816,  1820, 
1824,  1825,  and  1834,  in  the  pleadings  men- 
tioned, and  that  they  are  unable  to  obtain  or 
procure  a  release  or  discharge  thereof,  so  far 
as  the  said  indentures  of  1816, 1824,  and  1825, 
and  the  easements  or  rights  thereby  respec- 
tively granted  or  created  are  concerned,  and 
not  certain  of  being  able  to  obtain  or  procure 
a  release  or  discharge  thereof  in  other  respects, 
this  Court  dismisses  the  bill,  with  costs,  except 
so  far  as  the  costs  have  been  increased  by  the 
defendant  having  imputed  fraud  or  unfair  in- 
tention, to  the  plaintifis  and  their  solicitors, 
or  any  or  either  of  them." 
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N(yv,  sth.  Rbevb  v.  Richee. 

Where  a  tea-      X  HIS  wos  a  question  of  set  off. 

a  fr^hoid  es-         ^  testatrix  named  Reddish  had,  in  1839,  deposited  with 

tate  to  truft.      Messrs.  Alexander  &  Co.  of  Needham-market,  bankers,  a 

tees  upon  trust,  ^  ^       ^ 

to  sell  and  to     sum  of  651,  for  which  she  took  from  them  a  deposit  nota 

pay  1402*,  part  •       -,    -,  i  !_•  /•! 

of  the  proceeds,  Of  this  sum,  wL  remained  due  to  her  at  the  time  of  net 
r«iid'ue*of  the  d^^th,  and  the  deposit  note  was  then  in  the  hands  rf 
proceeds  to  B.,  Qjjg  q{  ^^^  plaintiffs,  a  niece  of  the  testatrix,  who  claimed 

and  appointed  ' 

the  devisees  in  to  retain  it,  as  a  gifl  to  her  from  the  testatrix,  made  dor- 

cutors :—  ing  the  lifetime  of  the  latter. 

f^t  STa!"         "^^^  testatrix  by  her  wiU,  dated  May  4, 1842,  devised  unto 

and  her  hus-  her  uephews,  Thomas  Richer  and  William  Meirington,  tiro 

band  against  /•   -i  •  • 

the  trustees,  of  the  defendants,  and  their  heirs,  all  her  hereditaments  at 

theTiol^nhe  Combs,  in  the  county  of  Suffolk,  upon  trust  that  they,  the  said 

^*t^ed  to  "t*  Thomas  Richer  and  William  Merrington,  or  the  survivor  of 

offthedama-  them,  or  the  executors  or  administrators  of  such  survivor, 

an  action,  should,  as  soon  as  conveniently  could  be  after  her  decease, 

them^asexecu-  ^^^  ^^^  dispose  of  the  Same;  and  the  testatrix  thereby 

*S"if^^h^  gave  and  bequeathed  the  sum  of  140t,  part  of  the  monies 

to  recover  a'  arising  from  such  sale,  unto  Elizabeth  Richard  Reeve,  one 

in^el^dsof  of  the  plaintiffs,  then  Elizabeth  Richard  Keeble,  and  the 

the  wife,  form-  regijue  and  remainder  thereof,  after  payment  of  the  ex- 

ing  part  of  the  '  *    •' 

testatrix's  es-     penscs  incident  to  such  sale,  to  her  brother,  John  Richer, 

tate 

The  will  au-  another  of  the  defendants;  and  in  case  he  should  die  in  her 
devisees  in  lifetime,  then  she  gave  and  bequeathed  such  residue  unto 
trust  to  give      ^u  ^nd  every  the  children  of  her  said  brother,  in  equal 

receipts: —  "^  ^  * 

lidd,  that  the   shares  and  proportions  (to  be  vested  interests  at  her  de- 

cestui  que  trust  v  .  ^      .  jij'ijjj 

of  the  pro-  ccase),  as  tenants  m  common  ;  and  she  directed  and  de- 
*^^^%n?of  clared,  that  the  receipt  and  receipts  of  said  Thomas  Richer 
140/.,  was  an     and  William  Merrington,  and  the  survivor  of  them,  and 

unnecessary  i..  n        ^  • 

party,  and  the  the  cxecutors  or  admimstrators  ol  such  survivor,  should  be 
missed^as  ^  ^  S^^^  receipt  and  discharge  to  the  purchaser  and  the  pur- 
against  him,      chascrs  of  her  said  hereditaments,  and  that  such  purchaser 

with  costs.  ,  * 

or  purchasers  should  not  be  liable  to  see  to  the  application 
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thereof,  or  be  answerable  or  accountable  for  the  misappli^      ^  1847. 
cation  or  non-application  of  the  same. 

The  plaintiff,  Elizabeth  Reeve,  in  July,  1843,  inter-mar- 
ried with  the  other  plaintiff, TVilliam  Reeve;  but  no  settle- 
li    ment  or  provision  whatever  was  at  any  time  made  upon 
I    her,  nor  had  the  plaintiff,  William  Reeve,  the  means  of 
;    making  any  settlement  or  provision  for  her.    The  testatrix 
died  on  Feb.  17,  1845;  and,  shortly  afterwards,  the  trus- 
tees conveyed  the  devised  estate  to  John  Richer,  the 
residuary  devisee,  on  his  paying  to  them  the  legacy  of 
1402L,  made  payable  by  the  will  out  of  the  proceeds  of  the 
estate. 

On  application  being  mad0  to  the  trustees  on  behalf  of 
the  plaintiffs  for  payment  of  the  l^acy  of  1402.,  the  trustees 
required  the  deposit  note  to  be  delivered  to  them,  disput- 
ing that  it  was  a  gift  to  Mrs.  Reeve,  who  had  not  been  able 
to  obtain  payment  of  the  amount  from  the  bankers,  for 
want  of  an  indorsement  on  the  note. 

In  April,  1846,  the  executors  brought  an  action  of  tro- 
ver against  Mr.  Reeve  for  the  deposit  note,  and  recovered 
422L  damages,  subject  to  be  reduced  to  405.  on  delivery  up 
of  the  note.  The  executors  had,  before  the  filing  of  the 
bill,  offered  to  pay  the  legacy,  deducting  therefrom  the 
costs  of  the  action. 

In  November,  1846,  the  present  bill  was  filed  by  Mr.  and 
ICrs.  Richer  against  the  trustees  and  Mr.  John  Richer  as  de- 
fendants, stating  in  substance  to  the  effect  above  mentioned, 
and  charging,  that  whether  Mr.  Reeve  was  or  was  not  en- 
titled to  the  note,  the  same  had  iio  reference  to  or  con- 
nexion with  the  payment  of  the  legacy  of  1402.  out  of  the 
monies  which  had  arisen  from  the  sale  of  the  heredita^ 
inents  at  Combs;  and  that,  under  the  circumstances  afore^ 
said,  and  inasmuch  as  no  provision  whatever  had  beei^ 
made  for  Mrs.  Reeve,  either  upon  or  subsequent  to  her 
piarriage,  the  1402.  bequeathed  to  her  ought  to  be  settled 

vol..  t  T  T  .     p.  a  », 


rin^D,  might  be  ordered  to  pay  the  amoun 
of  the  suit. 

The  defendant,  John  Bicher,  disclumed. 

The  sum  admitted  by  the  tnigtees  to  be 
applicable  to  the  payment  of  the  legacy  had 
court,  and  the  deposit  note  had  been  deliver 

Mr.  Ru8seU  and  Mr.  Taylor,  for  the  pla 
was  no  ground  for  setting  off  any  part  of  t 
costs  in  the  action;  for,  in  the  first  plac 
claims  the  140L  from  the  trustees  in  tbeii 
devisees  in  trust,  aa  her  proportion  of  the  pi 
of  the  devised  estate,  and  makes  no  clum  bj 
their  character  of  executors. 

In  the  next  place,  the  amount  sought  to  b< 
from  the  husband,  whereas  the  140i.  is  due  U 
RafiHng  v,  Barnard  (a),  vhich  may  be  cite* 
side  as  to  this  point,  the  vife  had  died,  a 
tinctly  on  that  ground  that  the  judgment  ] 
Vice-Chancellor  saying,  that,  as  the  wife  hac 
asserting  her  claim  for  a  provinon,  the  lega< 
become  the  property  of  the  husband  if  then 
bankruptcy.  Carr  t.  Taylor  (b)  is  an  ezpresi 
the  plaintiff 'a  favour  on  this  question;  for  in  tJ 
Orant  refused  to  set  off  a  debt  of  the  husbam 
gacy  to  the  wife,  saying, ' '  He  could  not  sue  for  t 
nut  ioinine  her:  and  if  he  had  obtained  a  d 
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there  can  be  no  set-off  for  the  debt  of  the  husband"   [The 
Vxce-ChanceUor  referred  to  Foden  v.  Finney  (a).] 

It  cannot  make  any  difference  that  the  legacy  here  is 
less  than  200L;  for  the  course  taken  by  the  Court,  in  per- 
mitting sums  under  200Z.,  belonging  to  the  wife,  to  be  paid 
into  the  hands  of  the  husband,  is  a  mere  rule  of  practice, 
established  by  the  Orders  of  February  10,  1806,  and  does 
not  affect  the  principles  applicable  to  the  case  (6).  Indeed, 
the  order  itself  authorizes  the  Court  to  make  the  sum,  in 
sach  a  case,  payable  either  to  the  husband  or  the  wife. 
[They  also  referred  to  Cherry  v.  BouUbee  (c).] 

With  regard  to  setting  off  the  costs  of  the  action,  Wright 
V.  Mudie  (d)  is  decisive;  for  there  the  Court  refiised  to  set 
off  against  the  defendant's  costs,  in  a  bill  of  discovery,  the 
costs  due  from  that  defendant  to  the  plaintiff,  in  an  action 
to  which  the  bill  of  discovery  was  ancillary,  and  which  it 
was  the  means  of  defeating. 

Mr.  Toiler,  for  the  defendants. — In  Carr  v.  Taylor  {e)  the 
point  was  not  raised,  which  was  discussed  in  later  cases,  as 
to  setting  off  the  debt  due  from  the  husband  against  the 
surplus,  after  satisfying  the  wife's  equity  to  a  settlement. 
That  point  arose  in  the  cases  of  Ranking  v.  Barnard  (/), 
and  Ex  parte  O'FerraU  (g).  It  is  true,  that,  in  the  former 
of  these  cases,  the  wife  had  died,  but  that  could  make  no 
difference.  The  Vice-Chancellor  said,  in  that  case,  "  the 
legacy,  being  discharged  of  the  equity,  would  have  become 
the  absolute  property  of  the  husband;"  shewing  his  opinion 
to  be,  that,  subject  to  the  equity,  the  legacy  could  be  set 
off  against  the  husband's  debt  These  cases  supply  what 
was  left  undecided  in  Carr  v.  Taylor,  namely,  the  law 
as  to  the  application  of  the  surplus,  after  providing  for  the 

(a)  4  Rubs.  428.  (e)  10  Yes.  574. 

lb)  Beames'  Orders,  464.  (/)  5  Mad.  32. 

(e)  4  My.  t  Or.  442.  (j)  I  Q.  &  J.  347. 

(<0  1  S.  &  S.  266. 
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1847.  wife's  equity.  In  MacMahon  v.  BurchM  (a),  the  Vice- 
Chancellor  Wigram,  observed,  '*I  am  reported  to  haye  said, 
that  a  legacy  to  a  wife  could  not  be  set-off  against  the  debt 
of  the  husband.  My  meaning  must  have  been,  that  there 
could  be  no  such  set-off  in  this  case,  to  the  prejudice 
of  the  wife's  equity  (if  any)  to  a  settlement.*'  Jonm  t. 
Mo88op  (b)  and  HaU  v.  HM  (c)  also  contain  dicta  in  &Yoar 
of  the  defendants.  In  the  latter  Sir  Edward  8ugden  say^ 
"  If  the  husband  of  a  female  legatee  is  indebted  to  the 
testator,  the  Court  will  make  the  husband  of  the  l^atee 
set  off  the  debt  against  the  legacy."  And  again,  "  What 
would  have  been  the  case,  if  the  husband  had  died  in  the 
lifetime  of  the  wife  ?  Would  not  the  wife  have  been  en- 
titled to  the  legacy  so  bequeathed  to  her  ?  Nevertheless,  in 
the  cases  to  which  I  have  referred,  the  probability  of  thii 
occurrence  was  not  considered  a  sufficient  reason  wlqr» 
both  having  survived,  the  Court  should  not  make  the 
husband  pay  the  debt  to  the  estate  out  of  the  l^^acy  to 
the  wifa" 

With  regard  to  the  defendant  John  Richer,  it  was  un- 
necessary to  make  him  a  party,  there  being  a  valid  receipt 
clause  in  the  will.  Order  XXX.  of  August  26,  1841. 
He  ought  not,  after  disclaiming,  to  have  been  brought  to 
the  hearing,  and  is  entitled  to  his  costs. 

Mr.  RusseUy  in  reply. — The  defendants  have  not  suc- 
ceeded in  shewing  that  the  interest  devised  to  the  wife 
can  be  set  off  against  the  demand  due  from  the  husband 
It  is,  however,  unnecessary  to  go  into  that  question  at  all, 
because  the  first  argument  addressed  to  the  Courts  as  to 
the  140Z.  being  payable  only  out  of  the  real  estate,  re- 
mains unanswered.  Suppose  there  were  a  specific  bequest 
of  leaseholds,  could  it  be  withheld  until  the  legatee  re- 
stored a  chattel  forming  part  of  the  testator's  estate  ? 

(a)  5  Hare,  325.  (h)  3  Hare,  568. 

(c)  1  D.  &  W.  109. 
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The  Vice-Chancellor  : — 

I  am  of  opinion  that  it  was  unnecessary  to  make  John 
Richer  a  party  to  the  suit,  and  that  the  bill  must  be  dis- 
missed, as  against  him,  with  costs. 

With  regard  to  the  other  defendants,  the  action  in 
question  was  an  action  of  trover,  brought  by  the  plain- 
tiffs-at-law  expressly  as  executors,  not  in  their  own  right, 
and  they  are  not  liable,  as  executors,  for  the  sum  de- 
manded by  the  bill,  which  was  given  by  the  testatrix  out 
of  a  portion  of  her  real  estate  only.  •  How  the  case  would 
have  stood,  had  those  circumstances  not  existed,  I  need 
not  say.  In  addition,  there  is  here  the  circumstance 
that,  the  deposit  note  having  been  given  up,  the  damages 
for  which  the  judgment  is  recovered,  independently  of 
costs,  are  40^.  only — in  fact,  nominal  damages;  and  the 
defendant  John  Richer,  who  is  beneficially  entitled  to  the 
real  estate  charged  by  the  will  with  the  140t,  is  not,  as  I 
understand,  interested  in  the  testatrix's  residuary  personal 
estate.  But  there  is,  moreover,  the  fact  that  the  gift  by 
the  will  of  the  140t  was  to  the  wife  (whose  marriage  took 
place  between  the  will  and  the  death)  while  the  action  was^ 
and  the  judgment  is,  against  the  husband  alone,  and  the 
wife  is  living  as  well  as  the  husband. 

I  think  that,  in  the  present  case,  a  set-off  or  deduction 
cannot  be  allowed  to  the  defendants,  the  trustees. 

The  bill  was  dismissed  with  costs,  as  against  thd 
defendant  John  Richer;  and  the  defendants 
Thomas  Richer  and  William  Merrington  were 
ordered  to  pay  to  the  plaintiffs,  or  either  of 
them,  the  sum  of  1401,  with  interest  from 
February  16, 1846,  at  4t  per  cent,  after  allow- 
ing the  sum  paid  into  court,  and  to  pay  the 
costs  of  the  plaintiffs. 
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1847. 


Nov.  nth. 

An  affidavit  of 
tervicc  of  a 
copy  of  a  bill 
is  inmifficienty 
if  it  omit  in 
the  title  the 
name  of  one 
of  the  parties, 
although  no 
procew  is 
prayed  by  the 
Dill  against 
■uch  party. 


Lat  v.  Pbiksbp. 

JMr  dan  I  ell  moved  for  leave  to  enter  a  man* 
randum  of  service  of  a  copy  of  the  bill  under  the  Sod 
Order,  August,  1841.  The  only  question  was,  whether  tin 
affidavit  of  service  was  sufficient,  there  being  omitted,  ii 
the  title  of  it,  the  name  of  a  defendant  against  whom  u 
process  was  prayed. 

The  Vice-Chakcellor  held  that  the  affidavit  wu  m 
sufficient,  and  made  no  order. 


Kov.  12M. 


» 


!• 


fi 
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Robinson  v.  Bell. 

X  HIS  was  a  creditors'  suit,  seeking  to  have  the  real  ei 
tates  of  a  testator,  named  Alexander  Tiplady,  applied  ii 
j)aymcnt  of  his  debts,  including  a  debt  secured  for  the  h 
nefit  of  the  plaintiffs,  by  an  indenture  dated  March  16tl 


Qucnv,  whe- 
ther the  cir- 
cumstance of 
an  administra- 
tor ad  litem 
beincr  made 
a  deronflant  to 

an  administra-  1814,  and  made  between  the  testator  of  the  one  part,  an< 

Buffic^iit  to  sa-  ^  trustee  named  Bryan  Robinson  of  the  other  part,  when 

that  t?*^  ^T^  ^^^'  ^^^^^  reciting  that  a  marriage  had  been  some  time  sine 

no  iKjrsonai  as-  solemnised  between  the  testator  and  Jane  Minikin,  wido^ 

sets  and  to 

warrant  a  de-  of  John  Minikin  deceased,  and  fonnerly  widow  and  rela 
^o^t^once  ^^  Stephen  Robinson  deceased,  and  that,  the  testator  hai 
against  the  real  jjjg  received  a  Considerable  personal  estate,  his  said  wii 

estate,  without        °  .  ,  .  .        ^ 

the  uHuai  pre-  was  desirous  of  making  some  provision  for  John  Robinso 
<»inite'of  ttie     and  Stephen  Robinson,  the  plaintiffs,  her  sons  by  her  fir 

personal  es- 
tate. 

But  where  the  plaintiffs,  in  such  a  suit,  were  persons  who  could  obtain  general  adraini 
tration,  Uddy  that,  in  such  a  case,  the  personal  estate  was  not  sufficiently  represented  bj  i 
administrator  ad  litem. 

And  where  it  did  not  appear  upon  the  bill,  that  the  administration  was  so  limited,  and  i 
objection  for  want  of  parties  was  taken  by  the  answer,  the  Court  did  not  make  a  decrs 
saving  the  rights  of  absent  parties,  under  the  11th  Order  of  August,  1841,  but  allowed  d 
objection  when  made  at  the  hearing,  and  gave  leave  to  amend. 
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marriage,  the  testator  covenanted  with  Bryan  Robinson,        1847. 
his  executors  and  administrators,  to  pay  him,  his  execu-      Robinsox 
tors,  administrators,  or  assigns,  500i  at  the  end  of  twelve         g^ 
months  after  the  death  of  his  said  wife  ;  and  it  was  thereby 
declared,  that  Bryan  Robinson,  his  executors,  administra- 
tors, and  assigns,  should  stand  possessed  of  the  5002.  on  cer- 
tain trusts  thereby  declared  for  the  benefit  of  the  two 
plaintiffs,  John  Robinson  and  Stephen  Robinson,  and  their 
children. 

The  testator,  by  his  will,  dated  the  9th  of  March,  1818, 
duly  executed  for  passing  freehold  estate,  after  charging 
all  his  property  with  the  payment  of  his  funeral  and  tes- 
tamentary expenses  and  debts,  gave  and  bequeathed  all 
his  personal  estate  to  his  wife  (except  certain  specific  parts 
thereof,  which  he  thereinafter  bequeathed  to  his  daughter, 
Alice  Tiplady,  afterwards  Alice  Bell) ;  and  the  testator  de- 
vised unto  Edward  Tomlinson  and  Edward  Rawlinson  and 
Thomas  Tunstall  Picard,  and  their  heirs,  all  his  real  es- 
tate, upon  certain  trusts  therein  mentioned,  for  the  bene- 
fit of  Jane  Tiplady  his  wife;  and,  after  her  decease,  in  trust 
to  pay  the  rents  and  profits  of  the  said  real  estate  to  his 
daughter,  Alice  Tiplady,  afterwards  Alice  Bell,  during  her 
life;  and,  after  her  decease,  in  trust,  that  the  trustees 
should  sell  the  estates  as  therein  mentioned,  and  pay  and 
apply  the  proceeds  amongst  the  lawful  issue  of  his  said 
daughter,  Alice  Tiplady,  afterwards  Alice  Bell,  when  they 
should  respectively  attain  their  age  of  twenty-one  years, 
share  and  share  alike,  as  therein  mentioned,  and  should, 
in  the  meantime,  apply  the  income  for  their  maintenance 
and  education.  And  the  testator  appointed  his  wife  sole 
executrix  of  his  will.  He  died  in  1822.  His  widow  proved 
the  will,  and  died  in  1840,  leaving  Alice  Bell,  and  four  chil- 
dren of  Alice  Bell,  all  of  whom  were  defendants,  her  sur- 
viving. 

Letters  of  administration  to  her  estate  were  granted  to 
the  plaintiff,  Stephen  Robinson. 
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1847;  All  the  trustees  of  the  will  had  died  except  Edwaid 

Tomlinson. 

The  plaintiffs  attained  the  age  of  twenty-one  duiing  th^ 
lifetime  of  the  testator's  widow. 

The  trustee,  Bryan  Robinson,  had  died,  and  Jane  Bo^ 
binson  (his  sister  and  executrix)  had  proved  his  wilL 

The  bill,  which  was  filed  by  John  Robinson  and  Stephen 
Robinson  against  Mr.  and  Mrs.  Bell  and  their  children,  Mr. 
Tomlinson  and  Mrs.  Jane  Robinson,  charged,  that  there 
were  no  personal  assets  of  the  testator,  the  whole  having 
been  long  ago  applied  by  his  widow  and  executrix  in  pay- 
ment of  his  debts;  and  the  prayer  was,  that  the  testator's 
real  estate  might  be  applied  in  payment  of  the  debt  of 
5002.,  and  the  interest  due  thereupon. 

Letters  of  administration  to  the  testator,  limited  to  the 
purposes  of  the  suit,  had  been  granted  to  Jane  Robinson; 
but  this  was  not  so  alleged  in  the  biU,  which  stated  that 
administration  de  bonis  non  had  been  granted  to  one  of 
the  plaintiffs. 

The  answers  raised  no  objection  to  the  suit  for  want  of 
parties,  or  on  account  of  the  insufficiency  of  the  personal 
representation  to  the  testator. 

Mr.  RuaseU  and  Mr.  Phillips  appeared  for  the  plaintife 

Mr.  Wigram  and  Mr.  Stintony  for  the  parties  interested 
in  the  real  estate,  took  a  preliminary  objection,  that  there 
was  no  general  representative  of  the  testator  a  party  to 
the  suit. — [The  Vice-Chancellor. — ^You  have  not,  in  your 
answer,  taken  any  objection  for  want  of  parties.  May  not 
the  Court  make  a  decree  saving  the  rights,  if  any,  of 
absent  parties,  under  the  recent  Order  (a)  ?] — Our  objection 
is,  that  our  remedies  against  absent  parties  are  not  pro- 
vided for  in  this  suit,  not  that  there  are  any  rights  of  ab- 
sent parties  which  can  be  saved. 

(a)  nth  Order,  26th  August,  1841. 
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His  Honor  permitted  the  axgament  in  support  of  the      ^^7. 
objection  to  proceed. 

Mr.  Wigram  and  Mr.  StintoUy  in  support  of  the  prelimi- 
nary objection.  The  limited  administration  which  has 
been  taken  out  by  Miss  Robinson  does  not  constitute  her 
.iihe  testator's  legal  personal  representative,  for  the  purpose 
•.  .of  enabling  the  Court  to  make  a  decree  for  the  sale  of  the 
real  estate.  There  must  be  before  the  Court,  for  that  pur- 
.  pose,  a  complete  legal  personal  representative.  It  will  be 
aigued,  that  a  limited  administration  enables  the  Court  to 
declare  the  liability  of  the  real  estate,  if  it  go  no  further. 
But  that  is  not  sufficient  The  suit  must  be  so  constituted 
that  complete  justice  can  be  done.  No  precedent  can  be 
found  of  a  decree  in  which  the  real  estate  has  been  de- 
clared liable  without  the  accounts  having  been  taken  of  the 
personal  estate.  This  is  requisite  not  merely  for  the  pur- 
pose of  substantiating  a  claim  against  the  real  estate,  but 
for  the  purpose  of  administering  the  personal  estate  before 
any  part  of  the  real  estate  is  applied.  And  it  is  clear,  that 
the  personal  estate  could  not  be  administered,  and  that  the 
accounts  could  not  be  taken,  with  merely  a  limited  admin- 
istrator before  the  Court  Suppose  a  debt  of  30002.  were 
outstanding,  a  limited  administrator  could  not  be  directed 
to  get  it  in.  The  whole  question  is,  whether  the  decree  is 
not  to  be  taken  in  the  ordinary  form,  according  to  the 
usual  practice  of  the  Court  Among  many  inconveniences 
which  might  be  suggested  as  likely  to  arise  from  a  depar- 
ture from  that  practice,  one  is,  that  a  decree  not  directing 
the  ordinary  accounts,  would  afford  no  ground  for  staying 
another  creditor's  suit  In  Knight  v.  KnighJb  (a),  the  Lord 
Chancellor  said — "  It  is  true,  that  at  law  the  creditors  may 
sue  the  heir  only  where  he  is  expressly  bound,  but  equity 
is  otherwise.   On  the  contrary,  in  equity,  the  creditors  may 

(a)  3  p.  W.  331. 


Tzit  -A nja  irkc  £»£  'zw  Tiiii  T iiiiiiiw 

E.'>.d^j>'.c  ^r*^"*  K?  ^i  **»  SbL  ac  ad 

"  r-     -Ji-r    izti   Xn.    mMZiS    fifCESKO.  '  "^"^ 

f  iiT  i3e  B^aBz.ai 
r«L:  fKue  cizri  ^  *f  f^isi  is.  psraac  ■ 

l-:::  iil±  vu  irx  m  »3cc«d  in  ibe  fcilL  «i 
LC=iii?:7uios  de  bonis  z»a  bad  beca  cz 

TLe  ufvcn  nised  no  otjenaon  to  dw  < 
f^rt:«!.  oz  ^-n  ftc«Mmt  of  tbe  innriBrimrr 
rtpRMDUtioB  to  the  usuior. 

Mr  iri/7'^Pi  ar;d  Mr.  £rlltt&^.  for  the  pt 
in  i::e  ff^a]  efi&re.  took  a  preliminAjy  ol:j« 
■wa.'  uo  z'iaenl  r*f  resentative  of  the  test 
the  suit- — {Tte  Vicf-Chane^or. — Yon  ha 
answer,  t&kea  any  objectioB  for  mmt  of  pa 
th*!  Court  m&ke  &  decree  sarine  the  rij 
absent  i.anit=.  under  the  recent  Order  [a  !]■ 
is,  that  our  remciie:  against  absent  parti 
vided  f-tT  in  this  suit,  not  that  there  are  ai 
tent  |>anie«  which  can  J>e  saved. 

'")  lltb  CTder,  2Cih  Augun,   lU 
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Honor  permitted  the  argument  in  support  of  the 
ection  to  proceed. 

r.  Wigram  and  Mr.  Stmton,  in  support  of  the  prelimi- 
objection.     The  limited  administration  which  has 
taken  out  by  Miss  Robinson  does  not  constitute  her 
testator's  legal  personal  representative,  for  the  purpose 
^  .  «^nabling  the  Court  to  make  a  decree  for  the  sale  of  the 
estate.    There  must  be  before  the  Court,  for  that  pur- 
a  complete  legal  personal  representative.    It  will  be 
Led,  that  a  limited  administration  enables  the  Court  to 
the  liability  of  the  real  estate,  if  it  go  no  further. 
It  that  b  not  sufficient     The  suit  must  be  so  constituted 
*Hit  complete  justice  can  be  done.    No  precedent  can  be 
^fruTid  of  a  decree  in  which  the  real  estate  has  been  de- 
:::-  ihxed  liable  without  the  accounts  having  been  taken  of  the 
^  .jpenonal  estate.    Thb  is  requisite  not  merely  for  the  pur- 
of  substantiating  a  claim  against  the  real  estate,  but 
fbr  the  purpose  of  administering  the  personal  estate  before 
any  part  of  the  real  estate  is  applied.     And  it  is  clear,  that 
the  personal  estate  could  not  be  administered,  and  that  the 
Mcounts  could  not  be  taken,  with  merely  a  limited  admin- 
istrator before  the  Court    Suppose  a  debt  of  3000Z.  were 
T-  outstanding,  a  limited  administrator  could  not  be  directed 
to  get  it  in.    The  whole  question  is,  whether  the  decree  is 
not  to  be  taken  in  the  ordinary  form,  according  to  the 
.  QBual  practice  of  the  Court    Among  many  inconveniences 
which  might  be  suggested  as  likely  to  arise  from  a  depar- 
ture from  that  practice,  one  is,  that  a  decree  not  directing 
'    the  ordinary  accounts,  would  afford  no  ground  for  staying 
^    another  creditor's  suit    In  KnighJt  v.  KnighJt  (a),  the  Lord 
'    Chancellor  said — "  It  is  true,  that  at  law  the  creditors  may 
•     sue  the  heir  only  where  he  is  expressly  bound,  but  equity 
^'    is  otherwise.   On  the  contrary,  in  equity,  the  creditors  may 

(a)  3  P.  W.  331. 
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1847.  sne  both  the  heir  and  the  executor,  which  they  cannot  do 
at  law ;  so  that  the  rules  at  law  and  equity  are  different 
The  natural  fund  for  the  payment  of  debts  is  the  personal 
estate,  and  this  ought  to  go  in  ease  of  the  land.  It  docs 
not  appear,  in  the  principal  case,  but  that  the  executor 
or  administrator  may  have  made  satisfaction  to  the  pkiii- 
tiff  for  the  breach  of  this  covenant,  which  the  executor 
might  have  disclosed  to  the  Court,  had  he  been  party  to 
the  bill  Now  a  Court  of  equity  in  all  cases  delights  to  do 
complete  justice,  and  not  by  halves,  as,  first  to  decree  the 
heir  to  perform  this  covenant,  and  then  to  put  the  heir 
upon  another  bill  against  the  executor,  to  reimburse  himsdf 
out  of  the  personal  assets,  which,  for  ought  appears  to  the 
contrary,  may  be  more  than  sufficient  to  answer  the  cove- 
nant And  where  the  executor  and  heir  are  both  broo^ 
before  the  Court,  complete  justice  may  be  done,  by  decree- 
ing the  executor  to  perform  this  covenant^  as  far  as  the 
personal  assets  will  extend;  the  rest  to  be  made  good 
by  the  heir,  out  of  the  real  assets.  And  here  appetn 
no  difficulty  or  inconvenience  in  bringing  the  executor 
before  the  Court  On  the  contrary,  it  would  prevent  t 
multiplicity  of  suits,  which  a  Court  of  equity  ought  to 
do;  wherefore,  allow  the  demurrer."  [They  relied  also 
upon  Clough  v.  Dixon  (a),  Croft  v.  Waierton  (6),  and  Dam 
V.  Chanter  (c).^ 

Mr.  Russell  and  Mr.  Phillips^  for  the  plaintiffs. — The 
suit  is  correctly  constituted  according  to  the  rule  as  laid 
down  by  Lord  RedesdcUe  (Mitf  177,  4tli.  ed.) : — "Where 
there  has  been  no  general  personal  representative,  t 
special  representative  by  an  administration  limited  to 
the  subject  of  the  suit  has  been  required.  In  other  cases, 
where  a  demand  is  made  against  a  fund,  entitled  to  ex- 
oneration by  general  personal  assets,  if  there  are  any  such, 

(a)  10  Sim.  564.  (b)  13  Sim.  653.  (c)  14  Sim.  S12. 
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I  like  limited  administrator  is  frequently  required  to  be 
brought  before  the  Court  This  seems  to  be  required, 
rather  to  satisfy  the  Court,  that  there  are  no  such  assets 
to  satisfy  the  demand ;  for,  although  the  limited  adminis- 
trator can  collect  no  such  assets  by  the  authority  imder 
irhich  he  must  act,  yet,  as  the  person  entitled  to  general 
administration  must  be  cited  in  the  Ecclesiastical  Court, 
before  such  limited  administration  can  be  obtained,  and 
as  the  limited  administration  would  be  determined  by  a 
Irabsequent  grant  of  general  administration,  it  must  be 
presumed  that  there  are  no  such  assets  to  be  collected,  or 
a  general  administration  would  be  obtained/' 

The  reasoning  in  this  passage  completely  meets  the  argu- 
ments adduced  in  support  of  the  objection.  Clough  v. 
IHx(m{(i)  is  not  inconsistent  with  the  law  so  laid  down,  for, 
in  that  case,  the  Vice-Chancellor  proceeded  on  the  ground, 
that  the  object  of  the  suit  was,  to  determine  the  plain- 
tiff's share  of  the  residuary  estate  of  the  testatrix,  which 
could  not  be  done,  unless  the  estate  of  a  deceased  per- 
sonal representative  was  fully  represented,  so  that  what 
was  coming  from  that  estate  could  be  ascertained.  The 
case  merely  proceeds  upon  the  right  of  the  defendant  to 
have  the  claim  made  conclusively  dealt  with,  and  dis- 
posed of  in  the  suit,  as  regards  himself 

Now  apply  that  criterion  to  this  case.  Would  the  parties 
interested  in  the  real  estate  be  liable  to  be  assailed  in  re- 
spect to  this  claim  in  any  other  proceeding?  It  is  clear 
they  would  not.  The  debt  would  be  conclusively  estab- 
lished by  the  decree  in  a  suit  to  which  the  limited  ad- 
ministrator is  a  party.  If  any  personal  assets  should  be 
discovered  hereafter,  the  decree  in  the  present  suit  will 
entitle  the  defendant  to  recover  them  from  the  personal 
representative,  to  the  full  extent  of  what  he  has  paid, 
without  proving  the  validity  or  extent  of  the  demand  in 
respect  of  which  the  payment  has  been  made. 

{a)  10  Sim.  564. 
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1847.  The  facts  of  the  case  of  Croft  v.  WaJterion  (a)  are  not 

sufficiently  stated  to  shew  how  the  question  arose.  And 
Dam%  y.  Chanter  (b)  has  no  application.  On  the  other 
hand,  in  FavJkner  v.  Danid  (c),  Vice-Chancellor  Wigrom 
says :  ^^  The  state  of  the  authorities  make  it  proper  that 
I  should  express  myself  with  great  caution  on  the  point 
I  am  now  considering.  In  principle,  I  think  it  is  ckir, 
that,  where  a  limited  administration  is  granted  by  the 
proper  Ecclesiastical  Court,  and  the  limited  administntor 
is  made  a  party  to  a  cause,  the  estate  of  the  deceased  ii 
perfectly  represented  for  all  purposes,  to  the  extent  of  the 
authority  conferred  by  the  letters  of  administration;  i 
Court  of  exclusive  jurisdiction  has  power  to  grant  letters  of 
administration,  and  to  whatever  extent  that  Court  gnnti 
administration,  to  that  extent  the  estate  will  be  repre- 
sented in  any  suit  to  which  the  administrator  is  a  ptrtf. 
It  is  not  inconsistent  with  this,  to  say,  that,  if  the  ad- 
ministration granted  be  more  limited  than  the  puipoiei 
of  the  suit  require,  and  it  is  in  the  power  of  the  plaintiff 
to  obtain  a  general  or  more  extensive  representation,  tbe 
Court  may  require  the  plaintiff  to  do  the  utmost  he  can 
to  make  the  suit  perfect,  by  obtaining  a  representation 
commensurate  with  the  objects  of  the  suit,  or  as  nearly  flo 
as  the  practice  of  the  Ecclesiastical  Court  will  enable  him; 
but  if  the  plaintiff  has  obtained  an  administration  as  ex- 
tensive as  the  practice  of  the  Ecclesiastical  Court  will 
give  him,  I  cannot,  without  the  clearest  authority,  admit 
that  the  suit  is  not  properly  constituted,  especially  in  a 
case  in  which  the  parties  who  take  the  objection  might 
themselves  obtain  a  more  general  representation.  The 
passage  in  Lord  Redesdale's  Treatise  (cf),  the  case  of  BnuA 
V.  King{e)y  the  opinion  of  Sir  Herbert  Jenner^  in  Car- 

(a)  13  Sim.  653.  (c)  3  Hare,  207. 

\b)  14  Sim.  212;  aud  see  15  {d)  Pp.  176,  177,  178»4th«i. 

Sim.  93  and  2  Ph.  545,  on  ap-  (e)  1  Williamg  on   Ex€cuti;cf. 

peal.  409,  3rd  ed. 
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thorn  V.  Chalie(a),  and  the  cases  in  the  Ecclesiastical  ^}^*^' 
Reports,  In  the  goods  of  the  Elector  of  Hesse  (6),  Harris  v. 
MUbum  (c),  and  Wooley  v.  Gordon  (d),  appear  to  me  to 
Ins  the  authorities  in  accordance  with  the  principle  I  have 
iteted ;  and  there  is  nothing,  in  the  cases  of  Moores  v. 
Choat  (e)  and  Clough  v.  Dixon  (/),  inconsistent  with  that 
fjerinciple/' 

•  In  Cave  v.  Cork  {g)  an  objection  was  taken  before  your 
fionor  similar  to  that  now  urged,  but  was  not  acceded  to. 
And  in  EUice  v.  Ooodson  (h)  your  Honor  inquired  whether 
it  was  meant  to  be  contended,  that  an  administrator  ad 
litem  could  not  effectually  enter  into  the  question  whether 
I3ie  estate  of  the  deceased  was  indebted,  and  to  what 
amount,  and  coidd  not  be  a  party  to  an  adjudication  as  to 
the  claim  on  that  personal  estate ;  and  your  Honor's  judg- 
ment decides  the  question  in  the  affirmative,  without 
taking  it  to  be  material  whether  the  letters  of  administra- 
tion did  or  did  not  authorise  the  administrator  to  collect  all 
i»  any  of  the  accounts. — [The  Vic&^JhanceUor. — ^Was  Davis 
Y.  Chamter  cited  to  me  there  ?] — It  was  not  then  reported, 
and  was  not  referred  to.  But  we  submit,  that  it  woidd  not 
have  altered  your  Honor's  judgment,  especially  as  there 
was  an  appeal  from  the  decision,  which  is  now  waiting  for 
judgment  (i).  And  in  Moores  v.  Choa;t  (A),  the  Vice-Chan- 
cellor  of  England  himself  would  not  accede  to  such  an  ob- 
jection, but  allowed  the  demurrer  in  that  case  on  other 
grounds.  Knight  v.  Knight  (!)  is  no  authority  against  the 
plaintiffs,  for  the  rule  is  put  there  entirely  on  the  ground 
of  convenience;  and  the  objection  which  existed  in  that 


(a)  2  S.  <k  S.  127.  (A)  2  GolL  0.  0.  4. 

{h)  1  Hagg.  93.  (i)  Since  decided  in  fitvour  of 

{e)  2  Hagg.  62.  the  sofGicienoy  of  the  admims- 

(d)  3  Phillim.  315.  trataon  ad  Utem.     See  2  Ph. 

\e)  8  Sim.  508«  548. 

(J)  10  Sim.  564.  {h)  8  Sim.  508. 

(y)  2  T.  ^  C.  C.  C.  130.  (0  3  P.  W.  331. 


^Afi 


here  ire  tvo  of  tke  next  of  kin  of  tlie  dergawid  ezecDtrii, 
vho  vv  the  sole  rcadiunr  kpttee,  and  was  abo,  in  equty, 
X  ct^Vjt  k4  the  deceMed  testator. 

Whit  I  •boold  haTe  thoo^  h  riglit  to  do,  if  I  bad  bai 
«au£fied  that  the  |4aiiitifi  could  not  obcain  general  lectoi 
ofauimixu5tndon.it  isnocneoeaaaiy  Ibrmeto  say;  ibrtUi 
case  crime?  befone  me  in  a  fonn  in  iHiich  I  think  mjMK 
bound  to  sav,  that  the  phuntifi  oonld  haTe  obuined,  ui 
can  now  obtain,  general  administration  de  bonis  vm  4 
the  testator :  and  this  being  so,  I  think  that  I  ou^  ti 
accede  to  the  objection,  eqiedaDy  considering  the  iwsk 
anthorities  in  another  brandi  of  the  Conrty  which  bm 
been  cited  in  the  aignment 

The  case  stood  over,  with  liberty  to  amend  tk 
bill,  and  the  costs  were  reserved. 

The  suit  was  afterwards  compromised 


\ov.  \2lh.  OCKLESTON  V.  HeAP. 


w 


Where  >  tert.-    >V  ILLIAM  FAIRHUBST,  by  his  will,  dated  the  S 

enutes  to  tnii-  of  February,  1839,  appointed  his  son-in-law  George  Lav, 
^'^S^f"  and  his  friend  Edward  Tilston,  his  co^xecntors  and 
on  certain         tfustees,  and  ffave,  devised,  and  bequeathed  all  his  ml 

tnmU,  and  the  '  -i     jr  x.- 

mirviving  tniii-  and  personal  estate  and  effects,  subject  to  certain  bequests 

tnut  efftaten  ^  thereinbefore  made,  unto  and  to  the  use  ofhis  Said  trustees^ 

tniHU  wa  wWch  ^^^^^  bcirs,  executors,  administrators,  and  assigns,  accwd- 

hc  held  the  ing  to  the  nature  and  tenure  thereof,  upon  trusty  as  to 

Hame,  Held,  <i^iii'i«_x  x. 

that  the  oestuiii  such  part  thereof  as  he  neld  in  mortgage  or  trust,  or  sab- 
w'^^^ti^Jd  ject  to  any  equity,  to  carry  into  effect  the  trusts  thereof; 
to  hare  new      ^^^  ^  ^  ^j^^  residue  of  his  said  real  and  personal  estate^ 

tniHteefl  ap-  ... 

pointed  of  the    to  sell  and  dispose  thereof,  at  their  discretion  ;  and  he  d^ 

clared,  that  the  purchasers  of  his  said  estate  should  not  be 
bound  to  see  to  the  application  of  the  purchase  monej, 
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and  "  that  the  receipts  of  my  trustees,  or  the  survivor,        1847. 
shall  be  in  all  cases  sufficient^' (a);  and  as  to  the  proceeds 
of  his  said  estate,  the  testator  gave  and  devised  the  same 
unto  and  equally  amongst  his  three  daughters,  with  limi- 
tations over  in  favour  of  their  husbands  and  children. 

The  will  contained  no  power  to  appoint  new  trustees. 

The  testator  died  on  the  1st  of  March,  1839. 

On  the  3rd  of  May,  1839,  George  Law  alone  duly  proved 
the  will 

Edward  Tilston,  by  a  deed  poll,  under  his  hand  and 
8eal>  bearing  date  the  25th  of  the  same  month  of  June, 
1839,  duly  renounced  the  executorship  of  the  will,  and  dis- 
claimed the  trusts  thereby  declared,  and  all  estate,  right, 
title,  and  interest  bequeathed  to  him  by  the  wilL 

George  Law,  by  his  will,  dated  the  14th  of  February, 
1847,  gave,  devised,  and  bequeathed  all  mortgages  in  fee 
and  trust  estates,  which  might  be  vested  in  him  at  the 
time  of  his  decease,  unto  and  to  the  use  of  Samuel  Taylor 
and  Joshua  Heap,  their  heirs,  executors,  administrators, 
and  assigns,  upon  the  trusts,  and  subject  to  the  equities 
affecting  the  same  respectively,  to  the  intent  that  the 
same  might  be  disposed  of  as  the  rules  of  law  and  equity 
might  require;  and  he  appointed  Samuel  Taylor  and 
Joshua  Heap,  together  with  his  wife,  his  executors  and 
executrix. 

George  Law  died  on  the  4th  of  February,  1847,  and  his 
will  was  proved  on  the  29th  of  March,  1847>  by  Joshua 
Heap  alone. 

The  suit  was  instituted  by  parties  beneficially  entitled, 
under  the  will  of  William  Fairhurst,  against  Samuel 
Taylor,  Joshua  Heap,  and  Amelia  Law,  and  prayed  that 
it  might  be  referred  to  the  Master,  to  appoint  three  or 
some  other  number  of  fit  and  proper  persons,  to  be  trus- 
tees, under  that  will,  in  the  place  and  stead  of  George 

(a)  These  were  the  words  of  the  will. 

VOL.  I.  ♦u  u  R  a  a 
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1847.  Law,  deceased,  and  £dward  Tilston,  and  tliat  the  d^ 
fendants,  Joshua  Heap,  Samuel  Taylor,  and  Amelia  Liw, 
might  be  severally  directed  to  execute  and  do,  and  to  j(ni 
in  executing  and  doing,  such  deed  or  deeds,  instrument  or 
instruments,  and  other  acts,  as  might  be  necessary  for  cat 
veying  and  transferring,  and  pajdng  over  the  trust  estili 
to  such  new  trustees  when  appointed. 

Mr.  Bacon  and  Mr.  J.  V.  Priar^  for  the  plaintifis,  dtoi 
Cooke  V.  Crawford  (a),  and  submitted  that  there  was  sofi- 
cient  doubt  of  the  competency  of  the  devisees  under  the 
will  of  the  deceased  trustee,  to  act  in  the  trusts,  to  render 
it  proper  to  appoint  new  trustees;  and  that  the  point 
had  been  recently  so  decided  in  Mortimer  v.  Irdandy  not 
reported  (6). 

Mr.  Russell  and  Mr.  Bagshawe,  for  one  of  the  deyisea 
under  the  will  of  the  trustee  who  objected  to  being  it- 
moved. — Neither  in  Cooke  v.  Crawford  (a),  nor  in  Mortimer 
V.  Ireland  (b),  was  there  any  limitation  to  the  assigns  of 
the  trustees.  That  limitation  occurred  in  Titley  v.  WoldeB- 
kolnie  (c),  and  was  held  sufficient  to  shew  that  the  testat(ff 
intended  the  trust  to  pass  to  the  devisee  of  the  trustee. 

Mr.  Rasch  appeared  for  one  of  the  defendants,  Amelift 
Law,  and  referred  to  Bradford  v.  Belfield  (d)  and  Totimsend 
V.  Wilson  (e)y  and  contended,  that  there  was  no  case  for  the 
removal  of  the  devisees  of  the  surviving  trustee. 

The  Vice-Ciiancellob: — 

What  I  should  have  done,  if  Titley  v.  Wolsienfiolme  had 
come  before  me,  I  need  not  say,  nor  am  I  sure.  I  think 
that,  in  the  present  case,  there  must  be  a  decree  for  the 
appointment  of  new  trustees  in  the  usual  form. 

{a)  13  Sim.  91.  ((I)  2  Sim.  264. 

(*)Siucereported,  eilare,  196,  (e)  1   B.   <fc  Aid.   608,   and  3 

and  on  appeal,  11  Jur.  721.  Madd.  261. 
(<;)  7  Boav.  425. 


B 
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1847. 

In  the  Matteb  op  Mills.  -0«?.  8^. 


»Y  an  order  dated  the  14tli  of  June,  1847,  made  on  the  An  order  was 
petition  of  the  executors  of  William  Mansfield,  deceased,  iioiiBforthe 
to  the  Master  of  the  Rolls,  the  usual  order  was  made  for  ^^^  ^^ 
the  delivery  of  his  bill  of  costs  against  them,  as  such  exe-  wil  of  costs, 

°  which  was  ao- 

CUtors.  cordinffly  de- 

The  bill  of  costs,  amounting  to  61  19a  6d,  having  been  paid.    Any 
accordingly  delivered,  was  paid  on  the  3rd  of  December,  ^^^^^^ 

1847-  *^®  delivery  of 

deeds  and  do- 
cuments of  the 

Mr.  Bates  now  moved  for  an  order,  directing  Mr.  Mills  goKdtort  pM- 
to  deliver  to  the  executors  all  documents  in  his  custody  or  b^^g^Sje 
power,  belonging  to  the  executors.  l^Ss,  and  not 

The  affidavits  in  support  of  the  motion  disclosed  the  branch  of  the 
order  made  at  the  Rolls.  ^^' 

Mr.  Matins  referred  to  the  6  &  7  Vict  c.  73,  s.  37.  He 
objected,  that  the  former  order  having  been  made  at  the 
Rolls,  this  motion  coidd  not  be  made  before  his  Honor, 
but  must  be  made  at  the  Rolls. 

The  ViCE-CiLANCELLOR  held  that  the  application  shoidd 
be  made  at  the  Rolls,  and  refused  the  motion,  with  costs  (a). 

(a)  The  Master  of  the  Rolls,  one  of  the  clerks  of  Records  and 
whose  opinion  was  asked  at  his  Writs,  concurred  in  his  Honor's 
Honor's  request,  by  Mr.  Berrey,      opinion* 


uu2 
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WOETHAX  F.   PB3CBKBT0S. 
Xot.  17e/f  yEWZ5HAX  r.   PlOCBEBTOS. 

In  ft  >>in,  par-  ll>  Y  indentures  of  lease,  retemfie,  and  appointment,  ditd 

Tj^faiu^'i^  the  14th  and  15th  of  August,  1828,  made  between  Xnr 

^ui^^t  Wort  ham,  of  the  one  part,  Christopher  Pemberton  and  Job 

her  iMTzt  Hawkins,  of  the  other  part,  certain  freehold  estates  in  Ae 

ti^htd\jj^  parishes  of  Bassingboume  and  Connington,  in  the  ooimtjrf 

^^u!r  Cambridge,  were  limited  to  the  use  of  Henry  Hawkins  fir 

wM,  in  &ci,  life,  with  remainder  to  the  use  of  Christopher  Pembertoniai 

f  lanfUrtincly 

mMTied.  Ilia  John  Ha  wkins  during  the  life  ofHenrjHawkinSiOntniitii 
ft  nifjti^  nuule  Preserve  contingent  remainders,  with  remainders,  as  totk 
r*  'hu^lnd  ^^^^^^  ^^  Connington,  after  limitations  in  favour  of  Fnnoi 
(a  defendant),  Wortham  and  of  his  sons,  none  of  which  took  effect,  to  the 
hUl  uken  off  usc  of  the  daughter  or  daughters  of  Francis  Wortham,  ii 
***Tb^cirtato  ^^^'»  (^^  moTG  than  one,  as  tenants  in  common),  with  dinn 
of  ft  feme  co-     remainders  over.    And  it  was  provided,  that  it  shonldk 

vert,  tenant  »n  tt*» 

tail  in  iKMrnm-  lawfuI  for  Henry  Hawkms  to  charge  the  estates  with  ft 
tli'a'jXiture     rent-charge,  by  way  of  jointure  for  his  wife,  not  exceedbf 

taMe  dunT*  ^^^^^'  *  ^^^^  ^^^  ^^  ^"^^*  *^^  cstatcs  to  any  person  orpa- 
tiic  cMiiitiiiu-      sons  for  any  term  of  years,  to  secure  such  jointure,  upon 

aiioo  of  tlio  ,  i»i  •t  ^"ii__ 

Uitm,  for  tiio     such  trusts  f<jr  better  secunng  the  pajrment  of  such  yeiny 

UiUuiThliio  ^^^^  ^  *^  ^^^  *^®  ^^^  Henry  Hawkins  should  seem  meet 
a  wjtoemcnt,     ^^j  {^  ^^s  provided,  that,  if  any  such  jointure  should  tab 

on  A  iMil  nlod  ^  .  . 

by  Iter.  efTect,  and  tliere  should  be  a  failure  of  issue  of  Henrr 

Court*  directed  Hawkins,  SO  that  the  estates  at  Bassingboume  and  Con- 

nitii'ml'h  the  ^^^^^^^  should  go  to  Separate  uses,  then  200£  should  be 

iiiii  did  not  charged  on  the  Bassingboume  estate,  and  200L  on  the 

fX|inMHly 

priiy  to  Umt      Counington  estate. 

^'  By  an  indenture  of  November  13th,  1829,  made  between 

Henry  Hawkins,  of  the  first  part,  Maria  Eleanor  Osborne, 
of  tlie  second  part,  and  George  Osborne,  John  Dick  B^I^ 
naby,  William  Hawkins,  and  Ernest  Hawkins,  of  the  third 
part,  being  a  settlement  made  in  contemplation  of  the 
nuirriii^ro  of  Henry  Hawkins  and  Maria  Eleanor  Osboine, 
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Henry  Hawkins,  in  exercise  of  the  powers  contained  in  the 
former  deed,  charged  the  estates  with  a  rent-charge  of  4002. 
per  annum,  to  take  effect  and  commence  from  his  decease, 
and  during  the  life  of  his  wife.  By  the  same  indenture 
lie  limited  and  appointed  the  estates  to  the  use  of  George 
Osborne,  John  Dick  Burnaby,  William  Hawkins,  and  Ernest 
Hawkins,  their  executors,  administrators,  and  assigns,  for 
200  years,  to  commence  from  his  death,  upon  trust  for 
better  securing  the  due  and  regular  payment  of  the  rent- 
charge  of  4002.,  thereinbefore  limited  and  appointed  to 
Maria  Eleanor  Osborne;  but,  nevertheless,  to  permit  and 
suffer  the  person  or  persons  who  should,  for  the  time  being 
either  at  law  or  in  equity,  be  entitled  to  the  immediate 
reyersion,  freehold,  and  inheritance  of  the  said  manors, 
messuages,  hereditaments  and  premises  expectant  on  the 
determination  of  the  said  term  of  200  years,  to  enjoy,  re- 
ceive, and  take  the  rents,  issues,  and  profits  of  the  same 
premises,  to  and  for  his,  her,  and  their  own  use  and 
benefit,  imtil  default  should  happen  to  be  made  of  or  in 
payment  of  the  said  annual  sum,  or  yearly  rent-charge  of 
4O0L  thereby  limited,  or  some  part  thereof,  at  the  times 
and  in  manner  thereinbefore  mentioned  and  appointed  for 
payment  thereof  And  upon  further  trust,  in  case  the 
same  annual  sum  or  yearly  rent-charge,  or  any  part  there- 
of, should  happen  to  be  behind  or  unpaid  by  the  space  of 
two  calendar  months  next  over  or  after  any  of  the  said 
days  or  times  whereon  the  same  should  be  or  become  pay- 
able by  virtue  of  that  deed,  then,  and  so  often,  (and  al- 
though no  formal  demand  should  have  been  made  of  such 
annual  sum  or  yearly  rent-ohaige,  or  of  the  arrears  there- 
of,) that  the  said  trustees,  and  the  survivors  and  survivor 
of  them,  his  executors  or  administrators,  should  from  time 
to  time,  as  often  as  the  case  should  so  happen,  by  and  out  of 
the  rents,  issues,  and  profits  of  the  same  manors,  messuages^ 
lands^  hereditaments,  and  premises,  or  by  demising,  leas- 
ing, or  mortgaging  the  same,  or  a  competent  part  thereof, 
for  and  during  aU  or  any  part  of  the  stud  term  of  200  year^ 
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or  by  bringing  actions  against  all  or  any  of  the  tenants  or 
occupiers  of  the  same  premises,  for  recovering  the  rents 
then  in  arrear,  or  such  other  ways  or  means  as  to  the  said 
George  Osborne  the  younger,  John  Dick,  Bumaby  ^VniUam 
Hawkins,  and  Ernest  Hawkins,  or  the  survivors  or  8^l^ 
vivor  of  them,  his  executors  or  administrators^  should  seen 
meet  and  necessary,  raise  and  levy  such  sum  and  sums  of 
money  as  should  be  sufficient  from  time  to  time  to  paj 
and  satisfy  the  said  annual  sum,  or  yearly  rent-charge  of 
400Z.,  or  so  much  thereof  as  should  from  time  to  time 
during  the  continuance  thereof  happen  to  be  in  arreir 
and  unpaid,  together  with  such  costs,  charges,  damago^ 
and  expenses  as  the  said  Maria  Eleanor  Osborne  or  her 
assigns,  or  the  said  trustees  or  their  respective  ezecuton 
or  administrators,  or  any  of  them,  should  sustain,  expend, 
or  be  put  unto,  for  or  by  reason  of  the  non-payment  of  the 
same  annual  sum  or  yearly  rent-charge,  at  the  days  and 
times,  and  in  manner  thereinbefore  in  that  behalf  men- 
tioned; and  should  apply  the  monies  so  to  be  raised  ae> 
cordingly;  and  should  permit  and  suffer  the  person  or 
persons  for  the  time  being  entitled,  either  in  law  or  equity, 
to  the  immediate  reversion,  freehold,  or  inheritance  of  the 
same  manors,  messuages,  hereditaments,  and  premises,  ex- 
pectant on  the  determination  of  the  said  term  of  200 
years,  to  receive  and  take  the  clear  residue  or  surplus  tt 
the  rents,  issues,  and  profits  of  the  same  manors,  messu- 
ages, lands,  hereditaments,  and  premises,  which  should 
from  time  to  time  remain,  after  paying  and  satisfying  the 
said  annual  sum  or  yearly  rent-charge  of  400^  and  all  tf^ 
rears  thereof,  and  all  costs,  charges,  and  expenses  attend- 
ing the  execution  of  the  trusts  thereinbefore  mentioned, 
for  his,  her,  and  their  own  use  and  benefit     And  it  was 
thereby  further  agreed  and  declared,  that  upon  the  death 
of  the  said  Maria  Eleanor  Osborne,  and  the  payment  of 
the  arrears  of  the  said  rent-charge,  and  when  and  so  soon 
as  the  costs,  charges,  and  expenses  of  the  trustees  respect- 
ively, their  respective  executors,  administrators,  and  as- 
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signs,  incident  to  the  execution  of  the  same  trusts,  should 
be  fully  paid,"  reimbursed,  and  satisfied,  then  and  im- 
mediately thenceforth,  the  said  term  of  200  years,  as  to 
such  of  the  said  manors,  messuages,  lands,  and  other  he- 
reditaments therein  comprised,  as  should  not  have  been 
sold,  mortgaged,  or  otherwise  disposed  of  for  the  purposes 
aforesaid,  should  absolutely  cease  and  determine;  and,  as 
to  such  of  the  same  manors,  messuages,  lands,  and  other 
hereditaments  as  should  have  been  sold,  mortgaged,  or 
otherwise  disposed  of  as  last  mentioned,  should,  subject 
and  without  prejudice  to  every  or  any  such  sale,  mortgage, 
or  other  disposition,  wait  upon  and  attend  the  reversion, 
freehold,  and  inheritance  of  the  premises  expectant  on  the 
said  term. 

Henry  Hawkins  died,  leaving  a  widow  but  no  child. 
Francis  Wortham  had  previously  died,  leaving  one  daugh- 
ter only,  who  was  the  plaintiff  in  the  cause,  and  the  tenant 
in  tail  of  the  estates  subject  to  the  jointure  term. 

On  December  15th,  1843,  the  plaintiff,  being  an  infant, 
filed  the  bill,  by  her  mother  and  next  friend,  against  Chris- 
topher Pemberton  and  John  Hawkins,  stating  to  the  above 
effect,  except  that  the  last  of  the  above-mentioned  inden- 
tures was  not  therein  noticed;  and  further  stating,  that  the 
plaintiff  was  bom  on  December  24th,  1828,  and  that,  above 
two  years  before  the  death  of  the  plaintiff's  father,  a  per- 
son named  William  Burton  Newenham  came  to  lodge  with 
the  plaintiff's  father  and  mother,  who  were  then  in  strait- 
ened circumstances;  and  that,  on  October  13th,  1843,  he 
enticed  the  plaintiff  away  with  him  from  the  protection  of 
her  mother,  nor  could  her  mother  discover  what  had  be- 
come of  her,  except  that,  by  a  letter,  she  alleged  that  she 
-was  married ;  and  the  prayer  was  for  an  account  of  the 
rents  and  profits  of  the  plaintiff's  real  estates  received  by 
the  defendants,  and  for  a  guardian,  and  maintenance,  and 
a  receiver,  and  that  such  proceedings  might  be  taken  as 
the  Court  should  think  fit  in  reference  to  the  abduction  of 
the  plaintiff  and  her  alleged  marriage. 
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On  December  the  16th,  1843,  the  plaintiff,  by  her  motlier 
and  next  friend,  presented  a  petition  in  the  cause^statiDgtke 
circumstances  of  the  abduction  of  the  plaintiff,  andpnyiBg 
that  William  Burton  Newenham  might  be  ordered  forthvitk 
to  deliver  up  the  petitioner  to  Jane  Wortham  (her  mother]; 
and  that  he  might  be  ordered,  within  two  days  after  aerm 
of  the  order,  to  attend  the  Court  and  answer  the  matter  c( 
the  petition ;  and  that  he  might  be  restrained  by  injaBC- 
tion  from  all  intercourse,  personal  or  by  correspondence  or 
otherwise,  with  the  petitioner;  and  that  service  of  their 
der  to  be  made  on  that  application,  and  of  the  injuictioi 
on  Newenham,  at  the  Olo'ster  Coffee-house,  in  PiccadiSf, 
might  be  deemed  good  service;  and  that  it  might  ben- 
ferrcd  to  one  of  the  Masters  of  the  Court  to  inquire  fbrtk- 
with  and  certify,  without  delay,  whether  the  petitioner  bad 
or  had  not  contracted  any  valid  marriage  ;  that  the  nsoil 
directions  might  be  made  to  the  Master  for  the  appointment 
of  a  guardian  of  the  petitioner,  with  liberty  for  the  mother 
to  propose  herself,  and  for  an  allowance  for  the  plaintiff  i 
past  and  future  maintenance  and  education,  having  regaid 
to  the  circumstances  of  her  mother,  and  for  a  receiver. 

The  petition  was  heard  December  18th,  1843,  when  it  wii 
ordered  that  Newenham  should  be  restrained  from  the  so- 
lemnisation of  a  marriage  with  the  plaintifi^  and  from  all 
intercourse,  personal  or  by  correspondence  or  otherwise,  with 
her,  until  the  further  order  of  the  Court ;  and  that  he  should 
deliver  up  the  plaintiff  to  Jane  Wortham,  her  mother;  and 
that  he  should  personally  attend  at  the  sitting  of  the  Court 
on  the  22nd  December,  1843;  and  that  service  of  the  ordff 
at  the  Glo'ster  Coffee-house,  Piccadilly,  should  be  deemed 
good  service  on  him;  and  in  the  meantime,  it  was  ordered 
that  the  rest  of  the  petition  should  stand  over. 

The  petition  being  again  on  the  paper  on  December  22nd, 
1843,  it  was  ordered,  that  Newenham  should  be  committed 
to  the  Queen's  Prison  for  his  contempt  in  not  obeying  the 
order  of  the  18th  December,  1843;  and  it  was  ordered  that 
the  petition  should  stand  over  in  other  respects. 
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On  March  29th,  1844,  another  petition,  presented  by  the 
plaintiff,  by  her  next  friend,  came  on  to  be  heard,  and  the 
Court  referred  it  to  the  Master  to  inquire,  among  other 
things,  whether  there  had  been  any  valid  marriage  between 
her  and  Newenham. 

The  Master,  by  his  report,  dated  February  20th,  1845, 
found  that  the  infant  plaintiff  was  the  daughter  of  the 
late  Francis  Wortham,  by  Jane  Wortham,  his  wife,  and 
that  she  was  born  on  the  24th  day  of  December,  1828 ; 
that,  from  and  after  the  decease  of  Francis  Wortham,  the 
plaintiff  continued  to  reside  with  her  mother,  Jane  Wor- 
tham, until  the  month  of  October,  1843 ;  that,  in  or  about 
the  month  of  January,  1843,  the  plaintiff  became  seised,  or 
otherwise  well  entitled,  for  an  estate  of  inheritance  in  tail 
general,  of  or  to  a  certain  real  estate,  situate  at  Conning- 
ton,  in  the  county  of  Cambridge,  consisting  of  freehold 
lands,  containing,  in  the  whole,  378  acres,  or  thereabouts, 
and  copyhold  lands,  containing  sixteen  acres,  or  there- 
abouts, held  of  the  manor  of  Fenstanton,  and  which  estate 
was  then  in  the  occupation  of  James  Mann,  as  tenant 
thereof  from  year  to  year,  at  the  annual  rent  of  4002. ;  that, 
some  time  in,  or  previously  to,  the  month  of  October,  1843, 
the  plaintiff  (being  then  in  the  fifteenth  year  of  her  age) 
became  acquainted  with  William  Burton  Newenham,  and 
that  he  pretended  to  take  considerable  interest  in  the 
affairs  of  herself  and  mother,  and  thereby  gained  con- 
siderable influence  over  them ;  that,  on  the  13th  day  of 
October,  1843,  the  plaintiff  was  taken  away  by  William 
Burton  Newenham  from  the  residence  of  her  mother, 
without  her  knowledge  or  consent^  and  conveyed  by  him 
to  Gretna  Oreen,  in  Scotland,  and  was  there  prevailed 
upon  by  William  Burton  Newenham  to  marry  him,  which 
she  consented  to  do ;  that,  on  the  15th  of  October,  1843, 
William  Burton  Newenham  and  the  plaintiff  went  to  the 
house  of  John  Linton  at  Gretna  Green,  and  declared  them- 
selves single  persons ;  that  a  marriage  ceremony  was  there- 
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upon  performed  between  them  bj  John  Lmton,  in  thejR- 
sence  of  Jane  Linton,  the  wife  of  John  Linton,  and  one 
John  M'Glashan ;  that,  from  the  time  of  the  maniap 
down  to  the  28th  day  of  March,  1844,   William  Bartai 
Newenham  and  the  plaintiff  cohabited  and  lived  together » 
man  and  wife;  and  that,  in  the  month  of  August,  1844,  tliot 
was  bom  a  child,  issue  of  the  marriage ;  that,  bjltbeiilh 
davit  of  George  Moir,  who  was  a  barrister  of  twenty  yes^ 
standing,  and  practising  in  the  Court  of  Session  at  Edin- 
burgh, and  conversant  with  the  law  of  Scotland,  as  ap- 
plied to  questions  of  marriage  contract,  it  appeared,  tha^ 
by  the  law  of  Scotland,  present  consent,  deliberately  ex- 
pressed, by  parties  capable  of  contracting,  constitutes  wMt- 
riage,  without  the  performance  of  any  religious  ceremoDj; 
and  that,  by  the  same  law,  females  who  have  attained  die 
age  of  twelve  years  are  capable  of  consent  to  the  marriap 
contract ;  and  further,  that  the  fact  of  the  plaintiff's  cod- 
sent  having  been  given  was  sufficiently  evidenced  hj  the 
attestations  of  the  witnesses  present  That,  on  or  about  tlie 
28th  of  March,  1844,  the  plaintiff  was  restored  to,  and  had 
ever  since  continued  under  the  care  of,  Jane  Wortham,  her 
mother;  that,  on  the  6th  of  May,  1844,  William  Burton 
Newenham  was  committed  to  her  Majesty's  gaol  of  New- 
gate upon  a  charge  of  felony,  for  taking  away,  from  motiies 
of  lucre,  the  plaintiff,  contrary  to  the  statute  made  and 
passed  in  the  ninth  year  of  the  reign  of  King  George  the 
Fourth,  c.  31,  s.  19;  and  that,  at  the  ensuing  sessions, 
held  at  the  Central  Criminal  Court,  two  several  indict- 
ments were  preferred  and  found  against  him,  one  whereof 
was  for  felony,   and  the  other  for  misdemeanor,  under 
the  20th  section  of  the  same  act,   for  having  unlaw- 
fully taken  the  plaintiff,  she  being  then  an  unmarried 
girl  under  the  age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  mother ;  that  the  charge  of 
felony  against  him  was  afterwards  abandoned,  the  evi- 
dence being,  as  was  alleged,  insufficient  to  sustain  such 
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charge;  that,  on  the  17th  of  June,  1844,  William  Barton 
Newenham  was  tried  at  the  Central  Criminal  Court  under 
the  indictment  for,  and  was  convicted  of,  the  misdemeanor, 
and  was  sentenced  to  two  years'  imprisonment,  which 
punishment  he  was  then  undergoing.  And  the  Master, 
therefore,  found,  that  there  had  been  a  valid  marriage 
between  the  plaintiff  Frances  Louisa  Wortham  and  Wil- 
liam Burton  Newenham,  and  that  such  marriage  took 
place  on  the  15th  of  October,  1843 ;  and  he  was  of  opinion, 
that  it  would  not  be  fit  and  proper  that  any  further  or 
other  proceedings  should  be  taken  against  William  Burton 
Newenham,  or  any  other  person,  either  under  the  act  of 
Parliament  of  the  ninth  year  of  the  reign  of  King  George 
the  Fourth,  or  otherwise ;  that,  as  to  the  fortune  of  the 
plaintiff,  he  found  that  the  real  estate  of  which  she  was 
80  seised  as  tenant-in-tail  general,  as  mentioned,  consti- 
tuted the  whole  of  her  fortune ;  and  that  such  real  estate 
was  subject  to  and  charged  with  the  payment  of  a  rent- 
charge  or  annual  payment  of  200Z.,  to  one  Mrs.  Hawkins^ 
for  the  term  of  her  life;  that  the  annual  income  arising 
from  the  estates,  after  deducting  the  rent-charge  of  200t, 
and  the  annual  charge  for  land-tax,  insurance,  and  repairs 
of  the  estate,  amounted  to  the  sum  of  1751,  or  thereabouts; 
and  the  Master  then  reported  as  to  the  proper  amount  of 
maintenance. 

On  the  22nd  of  February  Newenham  presented  a  petition 
in  the  cause,  stating  that,  although  aware  of  the  existence 
of  the  order  of  December  16,  1843,  he  was  not  aware 
of  the  order  of  December  18,  requiring  him  to  attend  at 
the  sitting  of  the  Court  on  December  22,  until  the  month 
of  February  following;  and  further  stating,  that  a  valid 
marriage  had  been  contracted  between  him  and  the  plain- 
tiff. The  prayer  was,  that  the  petitioner  might  be  dis- 
charged from  the  consequence  of  his  contempt,  and  that 
he  might  not  be  detained  in  custody  by  the  order  of  the 
Court  after  the  expiration  of  his  then  imprisonment;  that 
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the  order  of  the  Court,  dated  18th  of  December,  18tt» 
might  be  discharged  with  costs,  to  be  paid  by  the  plam> 
tiff's  next  friend  personally;  that  the  biU  in  the  cur 
Woriham  v.  Pembertan  might  be  taken  off  the  file,  ortbt 
the  proceedings  in  the  cause  might  be  stayed,  with  coi^ 
to  be  paid  by  the  next  friend;  and  that  the  next  fried 
might  pay  the  costs  of  so  much  of  the  application  as  Si 
not  relate  to  the  contempt  of  the  petitioner. 


1845. 
March  8th. 


Mr.  Russell  and  Mr.  Malins,  in  support  of  the  petitko, 
contended  that  the  bill  was  irregular,  as  appearing  on  tk 
face  of  it  to  be  filed  without  the  plaintiff's  consent,  and 
by  a  wrong  name,  and  that  the  order  of  commitment  m 
also  irregular.    [They  cited  BuUer  ▼.  Freeman  (a).] 

Mr.  Stuanston  and  Mr.  H.  Prendergaet,  for  the  plaint^ 
referred  to  BaU  v.  Coutts  (6),  Like  v.  Beresfard  (c),  ml 
Cooke  V.  Fryer  (d). 

Mr.  Cole  appeared  for  the  trustees. 

The  Vice-Chancellor  said,  that,  if  the  argument  for  the 
petitioner  prevailed,  it  would  interfere  materially  with  the 
power  of  the  Court,  by  depriving  infants  of  its  protectioD 
where  it  was  uncertain  whether  they  were  married  or  not 
No  case  was  made  for  taking  the  bill  off  the  file  on  this 
ground,  nor  on  that  of  its  being  filed  without  the  consent 
of  the  infant  The  contrary  seemed  to  be  the  impression 
of  the  Master  of  the  Rolls  in  Cooke  v.  Fryer.  If  the  bill 
was  not  now  regular,  it  might  be  rendered  so  by  amend- 
ment. 

The  order  was,  that  so  much  of  the  order  of  the  18th  of 
December,  1843,  as  ordered  that  Newenham  should  deliver 
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up  the  said  plaintiff,  Frances  LonisaWortham,  to  her  mother, 
should  be  discharged;  and  it  was  ordered  that  Newenham 
should  be  at  liberty  to  have  such  correspondence,  commu- 
nication, and  intercourse  with  the  infant  plaintiff  as  he 
would  have  been  entitled  to,  according  to  law,  if  neither  of 
the  orders  mentioned  in  the  petition  had  been  pronounced; 
and,  the  defendants  consenting,  it  was  ordered  that  the 
next  friend  of  the  plaintiff  should  be  at  liberty  to  amend 
the  bill,  by  altering  the  name  of  the  plaintiff,  and  by 
making  the  petitioner  a  defendant  thereto,  and  otherwise 
as  she  might  be  advised,  and  be  at  liberty  to  file  a  supple- 
mental bill;  and  such  amendments,  and  the  filing  of  such 
supplemental  bill,  were  to  be  without  prejudice  to  the 
further  hearing  of  the  petition,  and  to  the  contempt  or 
contempts  of  the  petitioner,  in  the  petition  mentioned; 
and  that,  in  all  other  respects,  the  petition  shoidd  stand 
over  till  that  day  week. 

On  the  19th  of  March,  1845,  it  was  ordered,  that  the 
last-mentioned  petition,  so  far  as  not  already  disposed  of, 
should  stand  adjourned  to  the  4th  of  November  then  next; 
and  that  the  detainer,  which,  under  or  in  respect  of  the 
order  made  in  the  original  cause,  Woriham  v.  Pemheriony 
dated  22nd  December,  1843,  for  the  petitioner's  com- 
mitment to  the  Queen's  Prison,  had  been  lodged  against 
him,  be  withdrawn;  and  that  the  petitioner  should  not  be 
taken  into  the  custody  of  the  tipstaff,  or  other  officer  of 
the  court,  under  that  order,  without  the  special  leave  of 
the  Court;  and  the  withdrawing  of  the  detainer  was  not^ 
nor  was  the  now  stating  order,  to  be  considered  as  a  dis- 
charge of  the  defendant's  contempt,  or  to  prejudice  the 
same  or  any  question;  and  the  rights,  remedies,  and 
liabilities  in  this  cause  of  the  petitioner,  and  all  other 
parties,  were  to  be  the  same  as  if  the  detainer  had  not 
been  lodged ;  and,  notwithstanding  the  contempt  of  the 
petitioner,  William  Burton  Newenham,  he  was  to  be  at 
liberty  to  appear  to  the  plaintiff's  bill  in  this  cause,  and 
put  in  his  plea,  answer,  or  demurrer  thereto,  and  to  defend 
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the  same,  as  he  should  be  advised,  but  without  prejudice  to 
his  contempt;  and  all  parties  were  to  be  at  liberty  to  uffftj 
to  the  Court. 

On  the  17th  of  July,  1845,  Newenham  presented  a  peti- 
tion by  way  of  appeal  to  the  Lord  Chancellor,  who,  on  the 
14th  of  January,  1846,  dismissed  the  appeal,  with  costa 

In  pursuance  of  the  order  of  the  8th  of  March,  1845, 
the  bill  was  amended  on  the  18th  of  March,  1845,  by 
altering  the  name  of  the  plaintiff  to  Newenham,  and  by 
making  William  Burton  Newenham  a  defendant  thereto^ 
as  well  as  by  setting  out  the  above-mentioned  indenture 
of  the  18th  of  November,  1829,  and  also  stating  in  detail 
the  circumstances  of  the  abduction. 

On  the  1 1th  of  July,  1845,  the  plaintiff  presented  a 
petition,  praying  that  the  report  of  the  20th  of  Februaiy, 
1845,  might  be  confirmed;  and  that  the  sum  of  1752.  per 
annum,  or  other  the  net  annual  income  arising  firom  the 
rents  and  profits  of  the  real  estates,  might  be  allowed 
to  the  plaintiff's  mother  and  next  friend,  for  the  main- 
tenance and  support  of  the  petitioner  during  her  nunority; 
and  that  the  petitioner  might  be  at  liberty  to  present  a 
petition  to  Parliament  for  a  dissolution  of  the  marriage  or 
supposed  marriage,  without  prejudice  in  this  Court  to  such 
proceedings  and  measures,  for  the  protection  of  the  peti- 
tioner's person,  fortune,  and  estate,  as  the  Court  should 
think  fit  to  direct,  as  against  the  defendant  Newenham; 
and  that,  in  the  meantime,  all  needftil  directions  might  be 
given  for  the  better  protection  of  the  petitioner's  person, 
fortune,  and  estate;  and  that,  whether  the  Court  should  or 
should  not  be  pleased  to  authorise  the  institution  of  such 
proceedings  before  Parliament,  the  petitioner's  fortune  and 
estate  might,  by  all  proper  deeds  and  intruments,  or  other- 
wise, be  settled,  assured,  and  secured  for  the  benefit  of  the 
petitioner  and  her  child,  in  such  manner  as  to  exclude  and 
l)ar  all  claims  and  demands  whatsoever  of  Newenham  in 
respect  thereof,  under  colour  or  by  virtue  of  the  marriage 
or  supposed  marriage;  and  that  Newenham  might  not  be 
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lischarged  from  his  contempt,  until  lie  should  (if  necessary) 
laye  executed  or  joined,  or  concurred  in  executing,  such 
ieeds  and  instruments;  and  that  he  might  be  ordered  to 
pay  the  costs  of,  and  incident  to,  that  petition. 

The  defendant  Newenham  was  served  with  the  peti- 
tion, but  did  not  appear;  and,  by  an  order  of  July  19th, 
1846,  the  report  of  the  20th  of  February,  1845,  was  con- 
firmed, so  far  as  the  same  related  to  the  maintenance  of 
the  petitioner;  and  it  was  ordered,  that  if  the  petitioner, 
die  infant  plaintiff,  or  Jane  Wortham,  should  present  any 
petition  to  either  Houses  of  Parliament,  or  prosecute  any 
proceedings  touching  the  marriage,  or  aUeged  marriage, 
the  petitioner,  or  Jane  Wortham,  was  to  be  at  liberty  to 
apply  to  the  Court  touching  the  costs  and  expenses  of  such 
petition  and  proceedings,  and  of  all  matters  relating 
thereto;  and  the  Court  reserved  the  question,  whether 
such  costs  and  expenses  should  be  allowed  or  provided  for 
Ln  this  suit ;  and  the  order  was  to  be  without  prejudice  to 
the  contempt  of  Newenham,  or  to  any  question  relating 
thereto;  and  it  was  ordered  that  the  rest  of  the  petition 
do  stand  over  until  the  hearing  of  the  cause,  or  until  the 
further  order  of  the  Court. 

On  the  7th  of  March,  1846,  the  defendant  Newenham 
put  in  his  answer,  stating,  among  other  things,  that  he  had 
been  informed,  and  believed,  that  such  indentures  of  lease 
and  of  appointment  and  release,  as  were  in  the  bill  men- 
tioned to  bear  date  respectively  the  14th  and  15th  days 
of  August,  1828,  were  made  of  such  date,  and  between 
such  parties,  and  of  or  to  such  purport  or  effect,  as  in  the 
.bill  in  that  behalf  mentioned,  but,  for  greater  certainty, 
he  craved  leave  to  refer  thereto  when  produced;  that  he 
believed  that  Maria  K  Hawkins  was  still  living,  and  that 
she  was  in  the  pernancy  and  enjoyment  of  the  rent-charge 
in  the  bill  mentioned;  and  that  Francis  Wortham  died 
at  or  about  the  time  in  the  bill  in  that  behalf  mentioned, 
and  in  the  lifetime  of  Henry  Hawkins,  and  leaving  com- 
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plainant,  his  daughter  and  only  child,  and  Jane  ¥or 
tham,  his  widow,  him  surviTing;  and  that,  upon  tk 
death  of  Henry  Hawkins,  the  complainant  became  lad 
was  then  entitled  to  the  freehold  and  copyhold  estiia 
situate  at  Connington,  in  the  bill  mentioned,  subject  to 
a  rent-charge  of  2002.  a-year,  for  an  estate  in  tail  genenl 
in  possession. 

The  cause  now  came  on  to  be  heard,  together  withtk 
petition  of  the  plaintiff,  of  July  11,  1845,  and  the  petitki 
of  the  defendant,  Newenham,  of  the  22nd  of  Febnuiy, 
1845. 

Mr.  Swanston  and  Mr.  H.  Prendergast  for  the  plaintif 
lA.T.Russell  and  Mr.  Molina  for  the  defendant  Newenhan. 


1847. 
Nov,  17  th. 


Mr.  Cole  for  the  trustees 

The  YiGE-CnANCELLOR  referred  it  to  the  Master  to  make 
inquiries,  substantially  the  same  as  those  directed  by  the 
order  of  March  29, 1844,  before  Newenham  was  a  party  to 

the  suit 

On  the  14th  of  July,  1847,  the  Master  made  his  report, 
finding  to  the  same  effect  as  he  had  found  before,  so  far  as 
is  material  to  the  present  purpose. 

The  cause  now  came  on  to  be  heard,  on  further  di^e^ 
tions,  with  the  two  petitions. 

Mr.  Swanston  and  Mr.  H.  Prendergast  for  the  plaintiC 
— The  circumstances  of  the  case  are  such  as  to  make  it 
proper  to  settle  on  the  plaintiff  the  whole  of  her  property. 
There  can  be  no  doubt  as  to  the  jurisdiction  of  the  Court 
to  make  such  a  settlement,  now  that  the  doctrine,  which 
entitles  a  wife  to  a  settlement  out  of  her  property,  has 
been  determined  to  extend  to  her  equitable  interests  in 
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real  estates, — a  doctrine  fully  established  by  Sturgis  y. 
Champneysia);  Hanson  v.  Keating (b).  Indeed,  the  Court 
would  have  jurisdiction  independentlyof  this  consideration, 
the  husband  being  in  contempt,  and  therefore  being  under 
the  necessity  of  submitting  to  such  terms  as  the  Court  may 
think  fit  to  impose  upon  him.  Nor  can  there  be  any  dif- 
ficulty arising  from  the  bill  not  praying  for  a  settlement 
in  e*xpress  terms,  because  the  prayer  is,  that  such  pro- 
ceedings may  be  taken,  with  reference  to  the  abduction,  as 
the  Court  shall  think  fit,  and  an  infant  is  not  under  the 
necessity  of  praying  for  relief  so  specifically  as  an  adult: 
StapiUon  y.  StapiUon  (c).  Horeoyer,  the  plaintiff's  peti- 
tion, which  is  now  before  the  Court,  does,  in  fact,  ex- 
pressly pray  for  the  settlement  to  which  she  is  entitled. 
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Mr.  RtisseU  and  Mr.  Malins,  for  the  defendant  Newen- 
ham. — ^There  is  no  equitable  estate  in  the  case.  The 
plaintiff  is  tenant  in  tail  in  possession  of  freehold  estates, 
and  her  estate  is  purely  legal.  The  trustees,  who  are 
made  defendants,  are  merely  formal  parties:  they  are  only 
trustees  to  preserye  contingent  remainders.  Their  estate 
is  not  affected  by  any  trust  for  the  benefit  of  the  plaintiff, 
nor  does  the  bill  shew  any  equitable  interest  in  her.  The 
circumstance  of  a  preceding  tenant  for  life  haying  exer- 
cised the  power  of  jointuring,  by  limiting  a  term  of  two 
hundred  years  to  trustees,  does  not  alter  the  quality  of 
the  plaintiff's  estate;  it  merely  affords  a  remedy  to  the 
jointress  if  her  rent-charge  should  not  be  paid.  It  is 
said,  that  the  Vice-Chancellor  Wigraniy  in  Hanson  y.  Keait- 
ing,  extended  the  doctine  of  Sturgis  y.  Champneys  to  an 
equitable  interest  in  a  term  of  years;  but  it  is  a  fallacy 
to  say  that  the  plaintiff  is  the  celle  que  trust  of  a  term. 
She  has  no  equitable  chattel  interest  any  more  than  she 
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has  an  equitable  freehold  interest.  It  would  be  impof- 
sible  to  say  that  the  plaintiff  has  an j  term  of  yens  n 
equity,  or  that  she  has  any  other  equitable  estate  vluA 
can  be  made  the  subject  of  a  settlement.  [The  Fioi- 
OMnceUor — It  is  said  that  the  jointure  term  intapoM 
such  a  legal  estate  as  enables  the  Court  to  deal  witktk 
property  while  it  is  subject  to  the  term.]  But  the  ten 
cannot  be  considered  as  a  legal  estate  till  it  is  called  iato 
action  for  the  purpose  of  raising  the  jointure  if  it  &11  into 
arrear.  In  the  meantime  it  is  simply  attendant  upon  Ae 
inheritance ;  and  if  an  attendant  term  is  sufficient  tB 
render  the  inheritance  an  equitable  interest,  there  ■ 
hardly  such  a  thing  as  a  legal  estate  in  the  kingdoa 
In  Doe  V.  Thoma8(a),  the  very  point  arose.  The  lessee 
to  whom  the  land  was  demised  under  a  power  of  lett- 
ing, brought  ejectment,  and  it  was  objected,  that  cGitm 
trustees  of  a  jointure  term  of  five  hundred  years  hd 
the  first  legal  estate  in  point  of  limitation.  What  dil 
Lord  Tenterden  say?  Why,  thus: — "  If  we  were  to  holi 
that  the  term  which  was  vested  in  the  trustees  was  tola 
the  first  legal  estate  in  the  premises,  uncontrolled  by  snj 
other  matter,  the  leasing  power  would  be  null  and  void, 
because  the  person  in  whom  the  term  is  vested  might  then 
at  any  time  turn  out  the  lessees.  In  order  to  avoid  thit 
inconvenience,  we  must  consider  the  leasing  power  as  con- 
trolling and  superseding  the  term,  and  hold  that  the  term 
ought  not  to  have  effect  until  the  period  when  the  trustees 
call  that  term  into  action.  When  they  have  called  that 
term  into  action  the  leasing  power  will  be  put  an  end  to, 
but  until  that  is  done,  the  term  must  be  considered  as  suh- 
servient  to  the  leasing  power."  [The  Vice-ChanceHor.— 
In  that  ease,  the  leasing  power  took  precedence.]  It 
does  not  appear,  however,  that  there  was  any  clau&e 
marshalling  the  powers.     [The  Vice-ChanceUor. — But  the 
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law  will  marshal  them  without  any  such  clause,  and  leasing 
powers  generally,  or  always,  have  precedence.]    In  Doe  v. 
Finck  (a)  it  was  held,  that  a  term  did  not  prevent  a  fine  le- 
vied by  the  party  entitled  as  tenant  in  tail  subject  to  the 
term,  from  working  a  discontinuance,  the  estate  tail  being 
considered  an  estate  in  possession,  notwithstanding  the 
term.     [The  Vice-Chancdlon — But,  for  the  purpose  of  ac- 
quiring possession,  the  plaintiff  in  this  case  has  no  right, 
except  one  to  be  enforced  by  a  Court  of  equity.]    There 
is,  however,  nothing  to  disturb  her  possession,  or  to  require 
the  interposition  of  the  Court    The  jointure  is  regularly 
paid,  and  the  term  has  never  been  called  into  action.    The 
right  of  the  tenant  in  tail  to  receive  the  rents  is  not  under 
the  term,  or  as  celle  que  trust,  but  is  founded  wholly  on 
her  legal  estate.    It  would  cause  surprise  to  trustees  of  a 
jointure  term,  if  they  were  told  they  must  receive  the  rents 
to  hand  them  over  to  the  freeholder:  they  would  properly 
say  they  had  nothing  to  do  with  the  rents,  until  default 
was  made  in  payment  of  the  jointure     [The  Vice-Chan- 
cellor.— ^If  an  ejectment  were  brought  on  the  demise  of  Mr. 
Newenham,  would  not  the  production  of  the  deed  creating 
the  term  defeat  it?]    We  submit  that  it  would  not;  and  if 
it  would,  still  the  Court  would  interfere,  for  it  would  re- 
gard the  term  as  merely  attendant,  and  not  as  an  interest 
out  of  which  any  settlement  could  be  made  upon  the  plain- 
tiff.   It  is,  however,  immaterial  to  consider  how  the  Court 
would  act,  if  it  were  necessary  for  Mr.  Newenham  to  be  a 
plaintiff,  and  to  seek  its  assistance.    The  circumstance  of 
his  asking  no  such  assistance  completely  distinguishes  this 
case  from  Sturgis  v.  Champneys  and  Hanson  v.  Keating; 
for  even  if  the  Court  might  compel  him  to  make  a  settlement 
under  such  circumstances  as  the  present,  as  the  condition 
of  its  interference  on  his  behalf,  it  has  no  jurisdiction  to 
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to  interfere  with  his  legal  right,  while  he  rests  upon  thii» 
and  seeks  no  equitable  relief 

As  to  the  question  of  contempt,  it  is,  in  the  first  plae^ 
not  clear  that  the  defendant  has  committed  any,  in  not 
appearing,  when  no  order  of  the  Court  to  appear  had  bees 
served  upon  him,  and  when  the  suit  was  constituted  alto- 
gether irregularly,  and  the  plaintiff  was  misdescribed  h 
the  bill  No  process  of  contempt  is  in  force  against  bim; 
nor  could  the  circumstance  of  a  party  being  in  contanji, 
as  to  the  process  of  the  Court,  enable  the  Court  to  mab 
an  order  a  decree  for  the  settlement  of  the  property  of 
such  a  party. 


Mr.  Swanston,  in  reply,  was  stopped  by  the  Court 

The  Vicb-Ceancbllor: — 

There  is  so  much  of  moral  justice,  and  so  much  faimes 
and  convenience  in  the  Lord  Chancellor's  decision  iniStar 
gis  V.  Champneys,  that  it  would,  I  suppose,  be  a  matter  of 
general  regret  if  it  were  held  by  the  House  of  Lords  not  to 
be  according  to  law. 

However  that  may  be,  I  find  the  decision  before  me^ 
and  I  shall  very  willingly  follow  it 

Now  it  is  true,  that,  in  that  case,  the  person  who  claim- 
ed against  the  wife's  equity  was  seeking  the  assistance  of 
the  Court — a  circumstance  that  does  not  exist  here.  Bat 
I  do  not  collect  that  the  Lord  Chancellor  decided  the  case 
upon  that  ground,  or  considered  that,  if  the  wife  had  filed 
the  bill,  she  could  not  have  had  the  same  equity.  The 
Lord  Chancellor  says,  (a)  "  It  was  argued,  that,  it  having 
been  held  in  Lady  Elibank  v.  Montolieu  (5  Ves,  737),  that 
the  wife  may  come  into  this  Court  to  assert  her  title  to  a 
settlement,  the  claim  could  no  longer  be  put  upon  the  ground 


(a)  5  My.  &  Cr.  102. 
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of  compelling  the  husband  or  his  assignee  seeking  equity 
to  do  equity.  In  this  case  the  assignee  is  plaintiff,  and  it 
is  not  therefore  necessary  to  go  beyond  the  facts  now  be- 
fore me.  If  that  case  be  applicable  to  the  present,  it 
•would  only  prove  that  Lady  Champneys  might  herself 
have  come  into  this  Court  as  plaintiff,  to  claim  that  which 
she  now  asks  to  have  imposed  as  a  condition  of  the  decree 
sought  by  her  husband's  assignee.  The  existence  of  this 
higher  equity  would  not  deprive  her  of  what  she  so  asks.'' 
My  opinion  is,  that,  if  it  would  be  right  to  afford  this 
relief  to  the  wife  when  she  is  a  defendant,  as  against  a 
plaintiff  seeking  the  interposition  of  the  Court,  and  re- 
sisting her  equity,  it  is  right  upon  the  authorities,  (to  one 
of  the  principal  of  which  the  Lord  Chancellor  referred  in 
the  passage  just  read,)  to  afford  her  relief  upon  a  record 
constituted  as  the  present  is. 

Is,  therefore,  this  an  equitable  interest  within  the  prin- 
ciple of  the  authorities?  Upon  that  point  I  am  unable  to 
doubt  I  do  not  say  an  equitable  chattel  interest,  but  an 
equitable  interest;  for,  although  she  and  her  husband,  or 
he  in  her  right,  may  have  the  immediate  legal  freehold, 
there  is  a  legal  title  which  prevents  the  enjoyment  except 
by  means  of  a  Court  of  equity,  and  renders  the  title  to  the 
rents  equitable  so  long  as  the  term  lasts ;  and  it  appears 
to  me,  that  the  plaintiff  is  entitled  to  a  settlement  out 
of  the  rents  during  the  joint  lives  of  herself  and  her  hus- 
band, or  imtil  the  determination  of  the  term;  the  remain- 
ing question  being,  whether,  if  the  term  shall  by  the  clause 
for  cesser  determine,  during  the  joint  lives,  the  settlement 
can  endure  beyond  that  period. 
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Worth  AM 

V. 

Peicbebton. 
Newenham 

V. 
PXMBESTON. 


His  Honor  heard  the  plaintiff's  counsel  in  reply  on  this 
question,  and  held  that  the  settlement  could  not  be  made 
beyond  the  jointure  term.  A  reference  was  directed  to  the 
Master  to  approve  of  a  settlement  accordingly. 
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Nov,  ^th. 


TrOLLOPB  V,  ROUTLKDGE. 


A  donee  of  a 
power  affect- 
ing two  sums 
of  Stock  of 
diflerent  de- 
scriptions, ap- 
pointed a  gross 
amount,  part 


XJY  an  indenture  of  July  7,  1789,  being  the  manuige 
settlement  of  Thomas  and  Ann  TroUope,  certain  funds 
were  settled  upon  trust  for  the  husband  and  wife  and  the 
survivor,  for  their  lives  and  the  life  of  the  survivor,  witk 
remainder  in  trust  for  all  or  any  of  the  children  of  the 

of  one  of  them,  •  •  ••  _.  i        i_*_».a  i_"i»»aa' 

and  exceeding  marriage,  m  such  parts,  and  subject  to  such  limitations 
of  T/^^'Sict^  over,  being  for  the  benefit  of  some  or  one  of  such  children 

as  the  husband  and  wife,  or  the  survivor,  should  ap- 
point, and  in  default  of  appointment,  and  subject  thereto, 
upon  trust  for  all  the  children  equally,  with  survivorship 
clauses. 

Mrs.  TroUope  survived  her  husband,  who  died  leavii^ 
four  children  of  the  marriage — viz.,  Frances  TroUope, 
Anna  Bame  Broome,  George  TroUope,  and  John  TroUope 
By  an  indenture  of  appointment,  dated  1st  of  October, 
1819,  made  between  Ann  TroUope,  then  a  widow,  of  the 
first  part,  the  Rev.  Arthur  Eugenius  Broome  and  Anna 
tees  comprised  Barne  Broomc,  his  wife,  of  the  second  part,  and  Robert 

ail  uie  parties 

entitled,  sub-  Routlcdgc  and  Henry  Sweeting,  (the  then  trustees  of  the 

pointmont,and  Settlement,)  of  the  third  part ;  after  reciting  the  settlement 

jj^^rtf  Jap.  o^  '^^  of  J^ly*  ^789,  and  that  there  was  then  standing 

pointed  in  the  names  of  the  said  Robert  Routledge  and  Henry 

amounted  to  «  • 

four-fifths,  thus  exceeding,  with  the  earliest  appointment,  the  entirety  of  one  of  the  funds. 

Held,  1.  That  the  latest  appointees  were  not  entitled  to  put  the  earlier  to  their  electicm.  so 
that  the  excess  might  he  made  good  out  of  the  unappointcd  one-fifth  of  the  unexhausted  fund. 

2.  Tliat  the  successive  appointments  of  the  aliquot  parts  operated  upon  aliquot  parts  of 
the  whole  of  each  fund,  and  that,  therefore,  the  loss  arising  firom  the  deficiency  of  the  one 
fiind  fell  upon  the  last  appointees. 

A  tenant  for  life  of  a  trust  fund,  with  power  to  appoint  the  reversion  to  a  child,  appointed 
a  portion  of  the  reversionary  fund  to  a  daughter  absolutely,  by  a  deed  to  which  the  daugh- 
ter, the  daughter's  husband,  and  the  trustees  of  the  fund  were  parties ;  and  by  the  same 
deed  she  assigned  her  life  interest  in  the  appointed  portion,  to  the  daughter  absolutely.  Br 
a  subsequent  witnessing  ]>art,  it  was  expressed  to  be  agreed  and  declared  by  and  between  au 
the  parties,  that  the  appointed  portion  should  be  held  on  trust  for  the  daughter's  separate  use, 
during  her  life,  and  afterwards  on  trusts  for  her  husband  and  children  : — Held,  that>  (inde- 
pendentlv  of  any  question  as  to  the  merger  of  the  life  estate),  the  trust  for  the  separate  UM 
was  good.     But  qucerf,  whether  the  limitations  of  the  subsequent  interests  were  efifectuaL 

The  rule  that  the  costs  arising  from  difficulties  of  construction  &11  on  the  reaiduaiy  estate, 
does  not  apply  to  an  unappointed  portion  of  a  fund. 


wards,  she  ex- 
ecuted succes- 
sively, deeds 
purporting  to 
appoint  ali- 
quot parts  of 
both  ninds,  as 
one  subject, 
and  without 
noticing  the 
previous  ap- 
pointment of 
the  gross  sum^ 
which  was 
never  severed 
firom  the  mass. 
The  appoin 
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Sweeting,  as  the  surviving  trustees  of  the  settlement,  1847. 
the  sum  of  36412.  Ss.  4d,  4>L  per  cent  Consolidated  Bank  tbollofi 
Annuities;  and  that  Ann  TroUope,  being  desirous  of  houmdom. 
making  some  provision  for  her  daughter,  Anna  Bame 
Broome,  had,  at  the  request  of  Arthur  Eugenius  Broome 
and  Anna  Barne  Broome,  determined  and  agreed,  in  ex- 
ercise and  execution  of  the  power  and  authority  to  her 
given  by  the  settlement,  to  give  and  appoint  the  sum  of 
11 842.  3^.  4d,  42.  per  cent  Consolidated  Bank  Annuities, 
part  of  the  said  sum  of  36412.  35. 4(2.,  like  Annuities,  unto 
or  for  the  benefit  of  Anna  Bame  Broome,  and  also  in 
her  favour  to  relinquish  and  give  up  the  life  interest  of 
her,  the  said  Ann  Trollope,  of  and  in  the  said  sum  of 
11842.  Ss,  4c2.,  42.  per  cent  Consolidated  Bank  Annuities,  so 
to  be  appointed,  and  the  dividends  and  interests  thereof, 
in  manner  thereinafter  mentioned ;  and  that  it  had  been 
agreed  between  the  said  parties  thereto,  that  the  said  sum 
of  11842.  Ss,  4(2.,  42w  per  cent  Consolidated  Bank  Annuities, 
so  to  be  appointed  as  aforesaid,  should  be  settled  upon 
such  trusts  and  in  such  manner  as  was  thereinafter 
mentioned:  It  was  witnessed,  that,  in  pursuance  and  part 
performance  of  the  said  determination  and  agreement, 
and  in  consideration  of  the  natural  love  and  afiection 
which  the  said  Ann  Trollope  had  for  her  daughter,  the 
said  Anna  Bame  Broome,  and  by  virtue  and  in  exercise 
and  execution  of  the  power  and  authority  to  her  given  or 
reserved  in  and  by  the  said  indenture  of  settlement,  and 
by  virtue  and  in  exercise  and  execution  of  every  other 
power,  right,  or  authority  whatsoever  in  her  vested,  or  in 
anywise  enabling  her  in  that  behalf,  the  said  Ann  Trol- 
lope irrevocably  gave,  limited,  and  appointed  the  sum  of 
11842w  Sa.  4d,,  part  of  the  said  sum  of  36412.  3^.  4(2.,  42L  per 
cent  Consolidated  Bank  Annuities,  unto  and  for  the  benefit 
of  the  said  Anna  Barne  Broome,  to  and  for  her  own  abso* 
lute  use  and  benefit,  and  to  be  a  vested  interest  in  her 
immediately  after  the  execution  of  that  indenture.  And 
it  was  further  witnessed,  that>  in  fturther  pursuuice  and 
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1847.  performance  of  the  said  determination  and  agreement,  Ann 
Tbollofb  TroUope  gave,  assigned,  released,  and  quit-claimed  unto 
RouTLEDOK.  *^®  ^^  Anna  Barne  Broome,  her  executors,  administrar 
tors,  and  assigns,  all  the  dividends,  interest,  and  annual 
produce  whatsoever,  thenceforth  during  the  life  of  the  said 
Ann  TroUope  to  arise  or  become  payable  for  or  in  respect 
of  the  said  sum  of  11842.  3^.  4{i,  42.  per  cent.  Consolidated 
Bank  Annuities,  to  hold  the  same  unto  the  said  Anna 
Barne  Broome,  her  executors,  administrators,  and  assigns^ 
to  and  for  her  and  their  own  absolute  use  and  benefit 
And  it  was  by  the  said  indenture  further  witnessed,  ihat^ 
in  pursuance  of  the  said  recited  agreement  in  that  behalf 
it  was  thereby  agreed  and  declared  by  and  between  all  the 
said  parties,  and  particularly  the  said  Ann  TroUope  and 
the  said  Edward  Eugenius  Broome  and  Anna  Baine 
Broome,  his  wife,  did  thereby  respectively  consent  and 
direct,  that,  from  and  immediately  after  the  execution  of 
the  said  indenture,  the  said  Robert  Routledge  and  Heniy 
Sweeting,  and  the  survivor  of  them,  his  executors,  ad- 
ministrators, and  assigns,  should  stand  possessed  of  the 
said  sum  of  11842.  Ss.  4d.,  42.  per  cent  ConsoUdated  Bank 
Annuities,  thereby  appointed  to  or  in  favour  of  the  said 
Anna  Barne  Broome  as  aforesaid,  upon  the  trusts  therein- 
after declared :  that  was  to  say,  upon  trust  for  the  sepa- 
rate use  of  the  said  Anna  Barne  Broome  for  life ;  and 
after  her  decease,  upon  trust  for  the  said  Arthur  Eugenius 
Broome  for  life ;  and  after  the  decease  of  the  survivor  of 
them  the  said  Arthur  Eugenius  Broome  and  Anna  Barne 
Broome,  upon  trust  for  the  chUdren  of  the  said  Arthur 
Eugenius  Broome  and  Anna  Barne  Broome,  in  such  shares 
as  the  said  Anna  Barne  Broome,  whether  covert  or  sole, 
should  appoint ;  in  default  of  appointment,  amongst  the 
chUdren  equaUy ;  and  if  there  should  be  no  chUd  of  the 
said  Arthur  Eugenius  Broome  and  Anna  Barne  Broome, 
who  should  live  to  attain  a  vested  interest  in  the  said 
fund,  under  the  trusts  of  the  said  indenture,  then  upon 
trust  for  such  person  or  persons  as  the  said  Anna  Barne 
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Broome,  whether  covert  or  sole,  should  by  deed  or  will        1847. 
limit,  direct,  or  appoint  Teollope 

By  an  indenture,  dated  the  14th  of  August,  1824,  made  routlbdoe. 
between  Ann  Trollope,  of  the  one  part,  and  Frances  Trol- 
lope,  of  the  other  part,  reciting  the  settlement  of  the  7th 
of  July,  1789,  and  reciting  that  the  trust  funds  subject 
thereto  then  consisted  of  the  sum  of  36412.  3&  4dL,  42.  per 
cent  Consolidated  Bank  Annuities,  and  20332.  Ss.  New  42. 
per  cent  Annuities,  Ann  Trollope  appointed  unto  Frances 
Trollope  one  equal  fifth  part  or  share  of  and  in  the  said 
sums  of  Old  42.  per  cent.  Bank  Annuities,  and  New  42. 
per  cent  Bank  Annuities. 

By  an  indenture  of  August  28, 1824,  and  made  between 
Ann  Trollope,  of  the  one  part,  and  John  Trollope,  of  the 
other  part,  after  reciting  to  the  same  effect  as  in  the  last- 
mentioned  indenture,  Mrs.  Ann  Trollope  appointed  another 
equal  fifth  part  of  the  same  two  funds  to  her  son,  John 
Trollope ;  and  afterwards,  by  an  indenture  of  September 
17,  1825,  she  appointed  one-tenth  of  the  sums  of  20332. 8&, 
New  42.  per  cent  Bank  Annuities,  and  37812.  18«.  2(2,  32. 
per  cent  Consolidated  Bank  Annuities  (into  which  the 
said  sum  of  36412.  Ss,  4(2.,  42.  per  cent  Consolidated  Bank 
Annuities  had  been  converted),  to  her  son,  John  Trollope, 
in  addition  to  the  one-fifth  share  already  appointed  to  him. 

By  an  indenture  of  21st  January,  1826,  she  appointed 
one-fifth  part  of  the  same  sums  of  stock  to  her  son,  George 
Trollope ;  and  by  the  same  indenture  she  appointed  one- 
tenth  part  of  the  same  sums  for  the  benefit  of  her  daugh- 
ter, Frances  Trollope,  in  addition  to  the  one-fifth  already 
appointed  in  her  favour. 

Mr.  Broome  had  died,  and  the  life-interest  of  Mrs. 
Broome  in  the  sum  of  11842.  Ss.  4c2.,  42.  per  cent  Consoli- 
dated Bank  Annuities,  appointed  by  the  indenture  of  the 
1st  of  October,  1819,  as  well  as  her  contingent  interest  in 
the  capital  of  that  ftmd,  had  by  different  mesne  assign- 
ments become  vested  in  a  Mr.  Spong,  and  the  other  shares 
had  also  been  assigned  and  incumbered. 
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1847.  The  present  suit  was  instituted  by  Frances  TroUope,  to 

Tbollofb      have  the  trusts  of  the  settlement  carried  into  effect ;  and 

RouTiiDOE.     **  ^^^  hearing  various  inquiries  had  been  directed    The 

cause  now  came  on  to  be  heard  on  further  directions^ 

upon  the  Master's  report  finding  (among  other  things)  to 

the  effect  above  stated. 

The  first  question  raised  was  as  to  the  effect  of  the  ^>- 
pointments  of  the  three  one-fifth  and  two  one-tenth  shares 
of  the  two  sums  of  36412.  3&  4d,  42.  per  cent  Consolidated 
Bank  Annuities,  and  20332. 8«.,New  42.  per  cent.  Annuities, 
by  the  deeds,  August  14, 1824,  August  28,  1824,  Septem- 
ber 17,  1826,  and  January  21,  1826,  these  appointments 
being  excessive  as  regarded  the  former  fund,  after  deduct- 
ing therefrom  the  portion  appointed  by  the  deed  of  October 
1,  1819,  but  being  insufficient,  as  regarded  the  latter  fimd^ 
to  exhaust  the  whole  of  it  Under  these  circumstances 
it  was  contended,  on  behalf  of  those  interested  under  the 
appointments  of  1824,  1825,  and  1826,  that  the  deficiency 
in  the  one  fund  ought  to  be  made  good  out  of  the  surplus 
of  the  other,  the  appointments  being  made  of  both  funds, 
and  that  Mrs.  Broome,  or  those  clwning  under  her,  and 
the  other  parties  claiming  under  the  earlier  appointments, 
could  not  take  the  appointed  shares  without  giving  effect 
to  the  latter  appointments,  by  giving  up  their  shares  in  the 
unappointed  part  of  the  20332.  8s.,  New  42.  per  cent  Bank 
Annuities.  It  was  also  contended,  in  the  alternative,  on 
behalf  of  those  claiming  under  the  latest  of  these  appoint- 
ments, that  all  the  appointments  after  that  of  1819  must 
be  taken  to  operate  upon  the  residue  only,  after  deducting 
the  gross  amount  then  taken  out  of  one  fund. 

Mr.  Bacon  and  Mr.  Renahom  appeared  for  the  plaintifis. 

Sir  F.  Simpkinson,  Mr.  Sivanston^  Mr.  SideboUom,  and 
Mr.  RoaHmrghy  for  various  defendants  interested  in  these 
questions. 
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The  Vice-Chakgellor  said,  that  his  impression  was,  that 
the  donee  of  the  power  meant  to  give  the  proportions 
which  she  had  appointed  of  each  fund ;  and  that,  so  far    itour^DOB. 
as  the  one  fund  was  deficient,  the  latest  appointees  must 
suffer  the  loss. 

The  next  question  was  as  to  the  effect  of  the  deed  of 
1819,  Mrs.  Broome  having  joined  in  an  assignment  of  the 
interest  of  herself  and  her  husband  under  that  deed,  the 
validity  of  which,  as  against  her,  depended  on  that  of  the 
limitation  to  her  separate  use  in  the  deed  of  1819. 

Mr.  Russell  and  Mr.  RoundeU  Palmer,  for  Mrs.  Broome. 
— ^The  deed  of  1819  consists  of  two  parts.  By  the  one,  the 
donee  of  the  power  made  a  valid  appointment  of  a  rever- 
sionary interest  to  Mrs  Broome  absolutely.  By  the  other, 
Mrs.  Broome  and  her  husband  make  what  was  intended  to 
be  a  settlement  of  the  appointed  fund.  As  regarded  Mrs. 
Broome,  that  settlement  was  altogether  inoperative.  If 
the  fund  had  been  reduced  into  possession  during  the  co- 
verture, the  settlement  would  have  operated  as  being  that 
of  the  husband ;  but,  as  this  did  not  happen,  the  settle- 
ment failed,  and  the  fund  still  belongs  to  Mrs  Broome, 
under  the  appointment,  she  never  having  done  any  act  to 
affect  it,  when  competent  so  to  act.  The  circumstance  of 
the  tenant  for  life  surrendering  her  interest  was  not  suffi- 
cient to  reduce  the  reversionary  interest  into  possession, 
so  as  to  enable  the  husband  and  wife  to  dispose  of  it :  Story 
V.  Tonge  (a).  Nor  is  the  case  even  brought  within  the 
authority  of  Hall  v.  Hugonin  (6),  or  Creed  v.  Perry  (c),  even 
supposing  that  the  decisions  in  those  cases  can  be  up- 
held, for  in  both  of  them  the  consent  of  the  wife  was 
taken  in  court.  [The  Vice-Chancellor, — I  have  great  dif- 
ficulty in  understanding  how  a  married  woman  can  do  any 

(a)  7  Beav.  91.    See  WhitOey.         (b)  14  Sim.  696. 
ffenning,  2  Phil.  731,  which  de-         (c)  Id.  692. 
ddes  that  point. 
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act  to  prejudice  her  reversionary  interest  in  mere  personal- 
ty. Is  not  accepting  a  surrender  such  an  act?]  We  submit 
RouTLJiDOK  ^*  ^  clearly  so.  If  the  deed  is  void  as  regards  her,  the 
argument  must  be,  that  a  deed  to  which  she  was  no  pa^ 
ty  could  alter  her  reversionary  interest  It  has  never  been 
contended  that  a  husband  could  accept  a  surrender  for  his 
wife.  In  the  cases  to  which  we  have  referred,  before  the 
Vice-Chancellor  of  England,  that  learned  judge  must  have 
considered  that  the  circumstance  of  the  married  woman 
appearing  in  court  and  consenting,  made  a  difference.  No 
such  circumstance  exists  here.  The  deed  cannot  consti- 
tute a  binding  acceptance  of  the  surrender,  and  withoat 
such  acceptance  there  could  be  no  reduction  into  posses- 
sion. [The  Vice-ChcmceUor, — ^Was  the  appointed  fund 
taken  out  of  the  names  of  the  original  trustees,  or  in  anj 
way  severed  from  the  mass?]  It  never  waa  The  inten- 
tion of  the  deed  was  to  make  a  settlement,  but  not  to  re- 
duce the  fund  into  possession;  nor  is  there  any  dealing 
with  the  fund  whatever  on  the  part  of  the  husband.  [They 
also  cited  WoUy.  Tomlin8on{a).'] 

The  ViCE-CHANCELLbR. — The  language  of  the  settlement 
creating  the  power  is  thus :  "  Upon  trust  for  all  or  any  of  the 
children  of  the  said  Thomas  TroUope,  on  the  body  of  the  said 
Ann  Steel  to  be  begotten,  in  such  parts,  shares,  and  pro- 
portions, manner  and  form,  and  with,  under,  and  subject  to 
such  powers,  provisos,  declarations,  and  limitations  over,  be- 
ing for  the  benefit  of  some  or  one  of  such  children,  as  they 
the  said  Thomas  TroUope  and  Ann  Steel,  his  intended 
wife,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by 
them  sealed  and  delivered,  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  should  direct,  limit, 
or  appoint;  and  for  want  of  such  joint  direction,  limitation, 
or  appointment,  then,  as  the  survivor  of  them,  the  said 

(a)  16  Yes.  413. 
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Thomas  Trollope  and  Ann  Steel,  by  any  deed  or  deeds,        1847. 
writing  or  writings,  to  be  by  such  survivor  sealed  and  de-      t^^^ 
livered,  in  the  presence  of  two  or  more  credible  witnesses,     roumdoi. 
or  by  his  or  her  last  will  and  testament  in  writing,  to  be 
by  such  survivor  signed  and  published  in  the  presence  of 
two  or  more  such  witnesses,  should  direct,  limit,  or  appoint, 
give,  or  bequeath  the  same/' 

That  power  would  enable  the  donee  to  appoint  the  sub- 
ject-matter of  the  power  to  the  separate  use  of  the  mar- 
ried woman,  who  is  one  of  the  objects. 

Now,  the  first  instrument  by  which  the  power  is  ex- 
pressed to  be  exercised,  contains  these  recitals:  [His  Ho- 
nor read  them,  to  the  effect  above  stated.]  Then  comes 
an  appointment  to  Mrs.  Broome  absolutely,  not  for  her  se- 
parate use.  Then  comes  the  assignment  to  Mrs.  Broome  of 
the  life  interest  of  her  mother,  but  not  to  the  separate  use 
of  Mrs.  Broome.  The  deed  then  proceeds  thus :  "  And  this 
indenture  further  witnesseth,  that,  in  pursuance  of  the 
said  agreement,  it  is  hereby  agreed  and  declared,  by  and 
between  all  the  said  parties  hereto,  and  particularly  the 
said  Ann  Trollope  and  the  said  Arthur  Eugenius  Broome 
and  Anna  Bame  Broome,  his  wife,  do  hereby  respectively 
consent  and  direct,  that,  from  and  immediately  after  the 
execution  of  these  presents,  the  said  Robert  Routledge 
and  Henry  Sweeting,  and  the  survivor  of  them,  his  exe- 
cutors and  administrators,  shall  stand  possessed  of  the 
said  sum  of  118421  Ss,  4d,  42.  per  cent  Consolidated  Bank 
Annuities,  hereby  appointed  to  or  in  favour  of  the  said 
Anna  Bame  Broome,  as  aforesaid,  upon  the  trusts  herein- 
after declared,  that  is  to  say,'"  [His  Honor  then  read  the 
limitations  as  stated  above.] 

In  construing  a  deed,  the  mere  form,  in  a  case  like 
this,  is  not  material  The  order  and  arrangement  are  also 
not  material  The  question  is,  what  is  the  intention  of  the 
whole  taken  together  ?  Mrs.  Trollope  had  power  to  appoint 
to  the  separate  use  of  the  daughter,  without  the  daughter's 
consent    It  has  never,  I  believe,  been  decided,  that  a  re- 
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1847.  straint  upon  alienation  of  income  by  a  married  woman  is 
Tbollofi  inconsistent  with  an  absolute  estate  in  the  capital  for  her 
BouiiKDOB.  s^P^t'i^te  use.  And^  I  suppose,  that  a  limitation  or  an 
estate  for  life  for  a  married  woman's  separate  use,  is 
consistent  with  her  having  an  absolute  estate  in  the  capital 
not  for  her  separate  use.  The  intention  here  is  plainly  ex- 
pressed by  the  donee  of  the  power,  that  this  lady  should 
take  the  fund  for  her  separate  use  during  her  life. 

It  is  a  question  relating  to  the  ulterior  title,  whether  the 
gift  to  the  children  could  be  valid  without  Mrs.  Broome's  con- 
sent; and  the  consequence  of  her  not  consenting  may  be  to 
deprive  her  children  of  the  benefit  of  the  ulterior  appoint^ 
ment,  and  to  leave  the  fund  unappointed  after  her  decease. 
If,  however,  the  limitation  to  the  separate  use  is  good,  the 
incumbrancer  on  Mrs.  Broome's  life  interest  must  be  en- 
titled to  the  dividends  accruing  during  her  life  on  the 
fund  appointed  by  the  deed  of  1816.  Her  counsel  can 
address  themselves  to  this  point 

Mr.  RusseU  and  Mr.  Rowadell  Palmer, — The  intention 
of  the  donee  must  be  taken  to  have  been  one  single  inten- 
tion, and  cannot  be  split  into  two,  so  as  to  be  good  as 
regards  the  limitation  to  the  separate  use  only.  It  is  clear 
that  the  donee  of  the  power  intended  to  give,  and  did  ui 
effect  give,  an  absolute  interest  in  possession  to  Mrs. 
Broome.  Having  done  so,  she  had  exhausted  the  power 
as  regarded  this  portion  of  the  fund.  What  follows  was  in- 
tended to  operate,  by  way  of  settlement,  on  the  interest 
80  created  by  the  appointment.  As  the  husband  did  not 
survive  the  wife,  the  settlement  is  inoperative,  but  it  could 
not  have  been  intended  to  be  made  under  the  power,  for 
the  greater  part  of  the  trusts  are  beyond  the  scope  of  the 
power,  and  would  be  void  if  considered  as  an  intended  ex- 
ecution of  it     [They  cited  White  v.  St  Barbe  (a).] 

Mr.  Humphrey  and  Mr.  Lovat^  for  Mr.  Spong,  the  incum- 

(<r)  1  V.  &  B.  3»9. 
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brancer  on  Mrs.  Broome's  share,  referred  to  Bray  v.  Bree  (a) ;      s}^^^ 
but  were  stopped  by  the  Court.  Trollopi 


The  Vicb-Chancellor  : — 

I  think  the  shape  less  to  be  regarded  than  the  substance 
— the  means  than  the  end.  It  appears  that  all  the  parties 
to  the  deed  of  1819  had  one  single  intention  which  was, 
to  give  the  fund  to  the  use  of  the  wife  for  life,  for  her  se- 
parate use,  then  to  the  husband  for  life,  then  to  the  chil- 
dren of  the  marriage,  with  remainders  over.  It  is  agreed 
on  all  hands,  that  this  intention  cannot  be  carried  into 
effect  completely.  The  question,  therefore,  is,  whether  it 
is  to  be  carried  into  effect  so  far  as  it  can  be,  or  whether 
all  is  to  fail  If  all  is  to  fail,  Mrs.  Broome  loses  every  thing. 
That  cannot  be  right  The  other  alternative  would  give 
effect  to  the  limitation  to  Mrs.  Broome  for  her  separate 
use.  It  would  not  be  proper  to  destroy  the  effect  of  the 
appointment  wholly,  because  I  cannot  carry  every  part  of 
it  into  execution.  I  think  that  the  incumbrancer  on  Mrs. 
Broome's  life  estate  has  the  better  claim.  I  decide  nothing, 
except  so  far  as  regards  Mrs.  Broome's  life  interest 

Mr.  Simpson,  for  one  of  the  incumbrancers,  contended, 
that,  as  there  was  a  fair  question  occasioned  by  the  language 
of  the  deeds,  the  costs  ought  to  come  out  of  the  imap- 
pointed  part  of  the  2033Z.  8«.,  by  analogy  to  the  case  of  a 
will,  where  the  costs  arising  from  difficulties  of  construc- 
tion fall  upon  the  residuary  estate. 

The  Vioe-Changellob  said,  that,  as  he  believed,  the  rule 
had  not  been  applied  to  appointments,  and  directed  the 
costs  to  be  apportioned  according  to  the  amounts  of  the  ap- 
pointed and  unappointed  parts  of  the  fund,  and  to  be  borne 
by  those  parts  respectively,  according  to  their  amounts ; 
but  that  the  costs  occasioned  by  the  incumbrances  should 
be  borne  by  the  shares  affected  by  them  respectively. 

(a)  2  C.  &  F.  4I>3^ 


V, 

BoxrsLEDam. 
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1847.  The  funds  had  been  transferred  into  the  name  of  the 

Tbollofb     Accountant-general,  and  consisted  of  20332L  8«.,  3Zw  5&  per 
-     ^'  cent.  Annuities,  into  which  the  above-mentioned  sum  of 

the  same  amount  of  New  4^  per  Cent  Annuities  had  been 
converted,  and  of  4!017^  Ss.  7d,  3L  per  cent  Consolidated 
Bank  Annuities,  which  last  sum  was  composed  of  the 
above-mentioned  sum,  378121  ISs.  2cL  like  Annuities,  and 
2352.  10^.  5cL  like  Annuities,  which  had  arisen  from  in- 
terest upon  it  The  following  are  minutes  of  the  material 
portions  of  the  decree : — 

Declare,  that  4062L  13&  9d,  32L  5&  per  cent  An- 
nuities, part  of  the  20332.  8&,  like  Annuities, 
are  unappointed,  and  that,  under  the  trusts  of 
the  settlement  of  the  7th  of  July,  1 789,  one- 
fourth  of  the  sum  (subject  to  the  satisfaction 
of  its  proportion  of  the  costs,  hereinafter 
directed  to  be  taxed)  was  payable  to  the  de- 
fendant Anna  Bame  Broome,  one  other  one- 
fourth  part  to  the  plaintiff  Frances  Trollope, 
and  one  other  one-fourth  part  to  the  defendant 
William  Trollope,  as  the  personal  representa- 
tive of  George  Trollope,  and  the  remaining 
one-fourth  part  was  payable  to  the  defendant 
William  Trollope,  as  the  personal  representa- 
tive of  John  Trollope. 

Sell  2352.  10«.  5d,  Consolidated  Bank  Annuities, 
part  of  the  40172.  Ss,  7cL  like  Annuities. 

Tax,  as  between  solicitor  and  client,  the  costs  of 
all  parties  except  Anna  Bame  Broome;  and 
let  the  Taxing  Master  certify  the  total  amount 
of  the  costs,  and  also  the  amount  of  one-third 
and  two-thirds  of  such  costs;  and  let  the  Tax- 
ing Master  also  tax,  as  between  solicitor  and 
client,  the  costs  of  the  defendant  Anna  Bame 
Broome. 

Let  so  much  of  the  20332.  Ss.,  3/.  5^.  per  cent 
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Annuities  as  will  be  sufficient  to  raise  one-        1847. 
third  of  such  costs  as  aforesaid,  be  sold,  and      Tbollopi 
let  so  much  of  the  residue  of  the  said  401 7t     boutimd^m, 
Ss.  7cL,  3L  per  cent  Consolidated  Bank  An- 
nuities as  shall  be  sufficient  to  raise  two-thirds 
of  such  costs  as  aforesaid,  together  with  the 
costs  of  the  defendant  Anna  Bame  Broome, 
be  sold. 

Let  so  much  of  12292.,  SI.  per  cent  Bank  Annuities, 
other  part  of  the  said  401 7lSs,  7c2.  like  Annuities, 
as  shall  remain  after  deducting  one-third  of 
the  amount  so  to  be  sold  as  aforesaid,  be  carried 
over  in  trust  in  the  cause,  to  an  account  to  be 
intitled,  "  The  account  of  the  share  claimed 
under  the  deed  of  the  1st  day  of  October, 
1819;"  and  let  the  interest  to  accrue  on  the 
said  last-mentioned  sum  of  stock  be  paid  to 
the  defendant  Thomas  Spong,  during  the  life 
of  Mra  Broome,  or  until  further  order,  with 
liberty  for  all  parties  to  apply. 

Let  so  much  of  7561  78.  7d.,  SL  per  cent 
Bank  Annuities,  further  part  of  the  said 
40172.  Ss.  7d.  as  shall  remain  after  deducting 
one-third  of  the  amount  so  to  be  sold  as  afore- 
said, be  transferred  to  the  defendant  Henry 
Lee;  and  let  so  much  of  7562.  7^.  7c2.,  like  An- 
nuities, as  shall  remain  after  deducting  a  like 
one-fifth  of  the  amount  sold  to  raise  two- 
third  parts  of  the  costs,  be  transferred  to  the 
defendants  James  Christian,  Clement  Bell, 
John  Chapman,  and  William  Thompson. 

And  let  so  much  of  3782.  Ss.  9d.y  32.  per  cent 
Bank  Annuities,  (further  part  of  the  said 
401 72. 88.  7cLy)  as  shall  remain,  (aftier  deducting 
one-tenth  of  the  amount  to  be  sold  as  afore- 
said,) be  transferred  to  the  defendant  Henry 
VOL.  L  Y  Y  D.aa 
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Lee;  and  let  two-third  parts  of  the  residue  of 
the  said  4017L  8&  7d.,  3L  per  cent  Bank 
Annuities,  after  the  above  sales  and  cany- 
ings  over,  be  transferred  to  the  defendantfl^ 
James  Christian,  Clement  Bell,  John  Chap- 
man, and  John  Wray;  and  let  the  residue  of 
the  said  401 7iL  8&  7(1,  32.  per  cent.  Bank  An- 
nuities, be  transferred  to  the  plaintiff  Frances 
TroUope. 
Let  the  amount  of  one-fifth  part^  and  of  one- 
tenth  part  of  the  residue  of  the  said  20331  8ft, 
31  5&  per  cent  Annuities,  which  shall  remain 
after  the  sale,  as  hereinbefore  directed,  be 
transferred  to  the  defendant  Henry  Lee;  and 
let  other  one-fifth  part  thereof  be  transferred 
to  the  defendants  James  Christian,  Clement 
Bell,  John  Chapman,  and  William  Thompson; 
other  one-fifth  part  thereof  to  the  defendants 
James  Christian,  Clement  Bell,  John  Chap- 
man, and  John  Wray;  and  other  one-tenth  part 
thereof  to  the  plaintiff  Frances  TroUope;  and 
let  one-fourth  part  of  the  residue  of  the  said 
20331  8&,  31  5$.  per  cent.  Annuities,  after 
such  transfers  and  sales,  be  transferred  to  the 
defendant  Anna  Bame  Broome;  one-fourth 
part  of  such  residue  to  the  said  plaintiff,  Fran- 
ces TroUope,  spinster;  and  the  residue  of  the 
said  20331  8^.,  31  5&  per  cent  Annuities,  to 
the  said  defendant,  William  TroUope. 


T 
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1847. 

Rock  t^.  Cooks.  Dec.  2nd. 

HIS  was  a  suit  instituted  on  behalf  of  the  plaintiff,  and  in  1825,  the 
all  other  the  unsatisfied  creditors  by  simple  contract  of  ndaeoTy  noto^ 
Sir  Gregory  Page  Turner,  Bart,  deceased,  against  his  exe-  ^^^^^"^ 
cutors,  his  heir-at-law,  and  his  widow,  and  others.  ^  m^Ler, 

who  bocuno 

The  plaintiff  claimed  to  be  a  creditor  of  Sir  Gregory  limfttic;where- 
Page  Turner,  for  certain  pictures  and  statues  sold  to  the  ti^uid  his 
latter  for  considerable  sums  of  money,  which  were  secured  <»n^**«ofi^ 

•''  a  bill  to  re- 

by  the  promissory  notes  of  Sir  Ghregory  Page  Turner,  dated  ■*»»  prooeed- 

in  the  year  182&   On  these  promissory  notes,  the  plaintiff,  tion,  on  the 

in  182S,  brought  actions  against  Sir  Gregory  Page  Tur-  g^^^' 

ner,  and  lodged  detainers  against  him,  he  being  then  in  SS^StiooT 

prison  for  debt.  the  note;  and. 

Subsequently,  and  in  the  month  of  December,  1823,  a  tiOTJbran^ 
Turner,  under  which  he  was  declared  a  lunatic  as  from  the  (ycoiuetu^stay. 

ipg  prooeed- 
Ist  of  July,  1828.  ings  in  theao- 

On  the  22nd  of  June,  1826,  Sir  Gregory  Page  Turner,  l^^^th**"^ 
by  his  committee,  filed  a  bill  against  the  plaintiff,  prajring  v'^S^^p^® 
to  haye  the  notes  deHrered  up  on  the  ground  of  allied  note  to  go  in 
inadequacy  of  consideration,  or  that  they  might  stand  as  his  daim  in 
a  security  for  what  was  really  due,  and  for  an  injunction  Heaorof^ngly 
to  restrain  the  action.  ^^  proceed- 

ings  to  support 

The  plaintiff  put  in  his  answer  to  that  bill;  and,  by  an  hisdaim before 

ordtf  of  the  27th  of  July,  1825,  made  in  that  cause>  it  was  lu^aoy,  wh<^ 

ordered,  by  consent  of  the  present  plaintiff,  that  the  de-  ^^IJ^It^^^ 

tainer  in  the  action  should  be  discharged,  and  the  action  in  August, 

discontinued,  and  the  suit  and  all   other  proceedings  his  report, 

stayed,  and  that  the  present  plaintiff  should  go  in  and  X^^^it 

establish  such  claim  as  he  might  be  able  under  the  limacy.  ^  ?^®  ^ 

The  plaintiff  did  not  take  any  proceedings  in  the  limacy,  the  note  as  a 

creditor.    The 

lunatic  died  in 

ICsreh,  1S48;  and,  in  Febroaiy,  1844,  the  holder  of  the  note  filed  a  creditors'  bill  sgainst  the 

reproeontatives  of  the  lunatic : — Heid,  that  the  plaintiff  was  not  entitled  to  to  be  relieved 

from  the  efibct  of  the  Statute  of  Limitations. 

Y  y2 
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1847.  to  establish  his  debt,  until  1827.  His  first  mmnt  for 
attending  upon  his  claim  was  dated  the  26th  of  Febniaij, 
1827,  on  which  day  the  claim  was  canied  in  befoit  the 
Master  in  the  matter  of  the  lonacv. 

The  Master  made  his  first  rqx>rc  in  the  famacj  on  the 
9th  of  August,  182&  In  the  seoond  sdiedole  to  this  re- 
port the  plaintiff's  name  was  inserted,  and  his  demmd 
was  entered  as  a  daim.  This  report  was  ocmfimiddiii 
February,  1829,  and  the  Court  refeiied  it  hade  to  the 
Master  to  consider  the  claim  so  reported  to  he  open. 

In  July,  1829,  the  plaintiff  again  proceeded  with  his 
claim  before  the  Master,  who  more  than  once  enlaigedthe 
time,  to  enable  him  to  adduce  proofs  in  suppcHt  thereof 
until  the  6th  of  August,  1829,  when,  no  further  evidence 
being  adduced,  the  Master  indorsed  on  the  daim  a  memo- 
randum that  it  was  disallowed  by  hinL 

The  Master  subsequently,  viz.  on  the  3rd  of  August,  1890, 
made  his  second  and  final  report^  allowing  some  of  the 
claims  contained  in  the  second  schedule  to  his  first  rqMut, 
but  omitting  all  reference  to  the  plaintiff  or  his  daim. 

On  the  9th  of  August,  1830,  this  report  was  confirmed 

The  plaintiff  did  not  except  either  to  the  Master  s  first 
or  second  report,  nor  took  any  fiirther  step  in  the  hmcj 
in  respect  of  his  claiuL 

It  appeared,  however,  that  a  negotiation  took  place  be- 
tween the  plaintiff  and  the  solicitors  for  the  committees, 
recognising  some  amount  as  being  due,  and  in  which  an 
offer  to  pay  a  considerable  sum  by  way  of  compromise  iras 
made  on  behalf  of  the  committees. 

In  1841,  Sir  Gregory  Page  Turner,  during  a  lucid  inte^ 
val,  made  his  will,  dated  the  15th  of  March  in  that  year, 
by  which  he  directed  payment  of  his  debts,  and  charged 
the  same  on  his  real  estates;  but  he  remained  generally  of 
unsound  mind,  and  the  proceedings  in  lunacy  against  him 
remained  in  force  till  his  death,  which  happened  on  the  6th 
of  March,  1843. 
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The  irill  was  proved  by  some  of  the  defendants,  the        1847. 
executors  named  therein,  without  dispute  or  question, 
shortly  after  the  death  of  Sir  Gregory  Page  Turner. 

The  plaintiff  took  no  further  steps  whatever  to  substan- 
tiate his  claim,  until  the  institution  of  this  suit 

The  bill  was  filed  on  the  5th  of  February,  1844,  stating 
the  above  facts,  and  that  there  had  been  divers  proceed- 
ings in  the  lunacy  on  the  part  of  the  plaintiff,  to  establish 
his  claim,  but  that  they  were  not  finally  wound  up,  and 
that  plaintiff's  claim  had  never  been  allowed,  and  that  he 
had  been  unable  to  obtain  payment 

The  defendants  demurred  generally,  for  want  of  equity. 
The  demurrer  was  argued  on  the  6th  of  November,  1844, 
and  overruled,  without  prejudice  to  any  question  at  the 
hearing  of  the  cause.    The  costs  were  reserved  (a). 

The  defendants  subsequently  answered,  and  claimed  the 
benefit  of  the  Statute  of  Limitations,  among  other  defences 
which  they  set  up. 

The  cause  now  coming  on  to  be  heard,  the  principal 
question  was,  whether  the  plaintiff  was,  under  the  circum- 
stances of  the  case,  precluded,  by  the  operation  of  the 
Statute  of  Limitations  or  otherwise,  from  enforcing  his 
demand. 

Mr.  Russell  and  Mr.  Glasse,  for  the  plaintiff. — The  conten- 
tion between  the  plaintiff  and  the  committee  of  Sir  Gregory 
Page  Turner  was  never  one- of  debt,  but  of  amount  only. 
It  was  the  injunction  which  intercepted  the  proceedings  in 
the  action,  and  this  Court  ought  not  to  prejudice  by  its 
act  the  rights  of  the  plaintiff;  and  therefore  his  right  to 
sue  continues,  notwithstanding  such  a  lapse  of  time  as 
otherwise  might  have  entitled  the  defendants  to  rest  their 
defence  upon  the  Statute  of  Limitations. 

We  concede  that  the  plaintiff  might,  as  a  creditor,  have 
excepted  to  the  Master's  report,  but  he  was  not  bound  to 

{a)  See  1  Coll.  477. 
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1847.  do  80 ;  and,  moreover,  it  would  liaye  been  imjHiideiit  for 
him  to  have  incurred  the  expense,  all  the  assets  of  the 
lunatic  being  required  for  his  maintenance,  and  it  being  a 
rule,  in  lunacy,  not  to  allow  any  money  to  be  applied  in 

payment  of  a  lunatic's  debts  until  after  the  maintenance 
of  the  lunatic  has  been  provided  for. 

Mr.  Wigram  and  Mr.  Freding,  for  the  executors  of  Sir 
Gregory  Page  Turner. — ^The  plaintiff's  claim,  if  he  ever  had 
any  against  the  lunatic,  was,  as  he  states  it,  a  l^al  debt 
upon  simple  contract,  and  is  barred  by  the  Statute  of 
Limitations. 

The  order  of  July,  1826,  does  not  relieve  the  plaintiff 
from  the  effect  of  the  statute.  It  may  be  true  that  a  Court 
of  equity  will  interfere  to  prevent  its  own  order  prejudic- 
ing the  rights  of  a  party  against  whom  such  order  has 
been  made  adversely,  as  the  Court  has  said  in  Bond  v. 
Hopkins  (a),  and  in  PaUeney  v.  Warren  (b) ;  but  the  ground 
of  that  equity  is  laid  down  by  Lord  Cottenham  in  Broum 
V.  NewaU  (c),  and  it  does  not  apply  to  this  case,  because 
the  order  of  July,  1825,  was  made  by  consent  If  we  had 
proceeded  with  the  suit,  the  present  plaintiff  might  haye 
been  subjected  to  the  costs  of  it 

Nor  would  the  plaintiff's  remedy  have  been  lost  by  the 
death  of  the  lunatic,  for  he  might  have  preferred  his 
claim  in  the  lunacy  on  the  day  after  the  consent  order; 
and  if  his  claim  had  been  taken  in  during  the  life  of  the 
lunatic,  the  Court  would  have  had  jurisdiction  after  his 
death  to  allow  it,  and  direct  payment :  ExparteM^Dougali^ 

Having  elected  his  tribunal,  the  present  plaintiff  pro- 
ceeded before  it,  and  failed ;  and  he  can  have  no  equity 
now  to  call  on  this  Court  to  interpose,  and  prevent  the 
ordinary  effect  of  the  Statute  of  Limitations. 


(a)  1  Sch.  &  Lefr.  413.  {c)  2  My.  k  Cr.  672. 

(h)  6  Ves.  73.  {d)  12  Ves.  384. 
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Mr.  Teed,  Mr,  WiUcack,  and  Mr.  WOb,  for  the  other  de-      ^1847. 
fendanta 

Mr.  Rusedl,  in  reply. — Consent  does  not  yary  the  effect 
of  the  injunction.  By  the  order  of  1825  we  were  arrested 
in  our  legal  remedy,  and  our  claim  before  the  Master  was 
undisposed  of  at  the  date  of  the  lunatic's  death,  in  1843. 
Jurisdiction  then  ceased :  In  re  Barry  (a).  The  operation  of 
the  statute  De  Prerogative  Regis  (6)  is  confined  to  the  life 
of  lunatics.  The  case  of  Ex  parte  M^Dougai  came  on,  not 
in  lunacy  only,  but  in  the  lunacy,  and  in  a  cause  oiErdcme 
and  Othere,  creditors  of  the  lunatic,  after  his  death,  against 
the  personal  representatives  of  the  lunatia 

Bampton  y.  BirchaU  (c)  and  Davenport  ▼.  Stafford  (d) 
were  also  cited. 

The  Vicb-Chancellob  : 

The  plaintiff's  demand  in  this  case  is  clearly  legal,  and 
not  equitable.  His  title  to  sue  in  this  court  arises  from 
the  circumstance  of  the  death  of  the  debtor,  or  alleged 
debtor,  enabling  him  to  come  to  a  Court  of  equity  for  the 
administration  of  the  assets  of  the  deceased.  Still  his  is 
a  l^al  demand  only,  which  was  the  subject  of  an  action, 
commenced  so  far  back  as  1825,  against  the  alleged  debtor, 
then  a  lunatia 

The  lunatic  and  his  committees  filed  a  bill  to  be  relieved 
against  that  action,  and  the  defendant  put  in  his  answer; 
and  in  July,  1825,  an  order  was  made  in  the  cause,  ex- 
pressly upon  the  consent  of  all  parties,  that  the  action 
should  be  discontinued,  and  the  suit  and  all  other  pro- 
ceedings stopped,  and  that  the  plaintiff,  the  then  defend- 
ant, should  go  in  and  establish  such  claim  as  he  might  be 
able  to  do  under  the  lunacy. 

(a)  1  Molloy,  414.  (c)  6  Beav.  67. 

(b)  17  Ed.  2,  Stat.  1,  c.  10.  (i)  8  Id.  505;  see  p.  522. 
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Independently  of  the  circumstances  under  which  this 
order  was  made,  whether  by  consent  or  otherwise,  I 
have  no  jurisdiction  to  discharge  or  vary  it ;  and,  if  I 
could  do  so,  no  case  has  been  made  before  me  for  such 
relief 

In  every  sense,  and  for  every  purpose,  this  order  binds 
me  in  this  Court 

The  language  of  the  order  is  very  remarkable,  for  the 
injunction  is  directed  not  until  the  hearing  or  further 
order,  nor  against  the  action  then  pending  only.  The  in- 
junction is  general  and  absolute.  It  is  an  absolute  bar 
to  all  legal  demands  against  the  lunatic — and  a  l^al  de- 
mand alone  this  was.  The  suit  was  stayed  by  the  order; 
thus  the  one  party  was  prevented  from  proceeding  in  a 
court  of  law,  and  the  other  from  proceeding  in  a  court  of 
equity ;  and  the  plaintiff  was  to  be  at  liberty  to  carry  in 
his  claim  before  the  Master  in  the  lunacy. 

He  carried  in  his  claim  in  the  lunacy  accordingly.  In- 
dependently of  the  order,  the  present  plaintiff  was  not 
bound  to  go  before  the  Master  in  the  lunacy. 

I  do  not  say  that  a  state  of  things  might  not  have 
arisen,  in  which,  notwithstanding  this  order,  the  plaintiff 
in  this  cause  might  have  sued  at  law  or  in  equity  for 
his  demand,  either  in  the  lifetime  of  the  alleged  debtor, 
or  after  his  decease.  But  has  such  a  state  of  things 
arisen  here  ?  This  creditor  actively  availed  himself  of  the 
liberty  given  to  him  by  the  order:  he  carried  in  his 
demand  before  the  Master,  and,  more  than  three  years 
afterwards,  the  Master,  in  his  report,  mentioned  his  claim 
as  one  for  further  inquiry.  That  report  was  confirmed  in 
the  lunacy  in  February,  1829.  It  was  referred  back  to  the 
Master  to  consider  the  claim  which  he  had  reported  as 
open.  The  present  plaintiff  endeavoured  to  sustain  his 
demand  ;  but  tlie  claim  failed,  according  to  the  judgment 
of  the  Master,  who  indorsed  upon  it  the  memorandum  of 
the  6th  of  August,  1829. 
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The  commission  was  never  superseded,  and  nothing  fur-      ^  1847. 
ther  was  done  by  the  plaintiff  until  after  1843,  when  the 
lunatic  died ;  the  creditor  being  absolutely  quiescent  for 
the  whole  interval,  from  the  5th  of  August,  1829,  until 
the  6th  of  March,  1843. 

Now,  the  Statute  of  Limitations  clearly  disposes  of  this 
plaintiff's  claim,  unless  the  proceedings  in  the  lunacy 
exclude  the  effect  of  that  statute.  The  question  is,  whe- 
ther it  is  reasonable  or  right,  under  these  circumstances, 
to  interpose  to  prevent  its  operation.  I  am  of  opinion, 
that  it  is  not 

Dismiss  the  bill  with  costs,  except  as  to  the 
demurrer;  and  let  the  plaintiff's  costs  of  the 
demurrer  be  allowed  him,  and  deducted. 


Ml 


Gathbecole  v.  Wilkinson.  Nov.2Mand 

Ike.  l«r. 

.R  HI8L0P  CLARKE,  for  the  plaintiff,  moved  for  BM,  that » 

leave  to  enter  an  appearance  for  a  defendant  named  Wil-  defendant,  ad- 

liam  Whitehead  Chandler.     The  only  evidence  of  the  ^^^l 

service  of  the  subpoena  upon  him  was  that  of  the  plaintiff's  «>py  o^  •  wi^ 

solicitor,  showing  that  he  had  been  unable  to  serve  the  suffident  evi- 

defendant  personally,  and  stating  that  he  had  left  a  copy  had*been'  * 

of  the  subpoena  at  the  residence  of  the  defendant's  father,  »«^^  ^^J  *^« 

^  ^  '  purpose  oxen- 

with  a  letter  to  the  defendant,  asking  him  to  inform  the  titling  the 

deponent  of  his  place  of  residence,  or  to  cause  appearance  enter  an  ai 


to  be  entered  for  him ;  to  which  letter  the  defendant  had  Si!^*^ough 
sent  the  following  answer  in  his  own  handwriting: —  ^  attempts  to 

°  serve  him  per- 

sonallv  h&d 

"Satimiay,  7th  August,  1847. — Mr.  William  Whitehead  failed,  and 
Chandler  presents  his  compliments  to  Messrs.  Dean,  Leeks,  lonTo^ii'^e 

he  kept  out 
of  the  way  to  avoid  service. 
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1847.  Dixon,  &  Redpathy  and  b^  to  inform  them  that  he  has 
GATHiBooui  received  their  letter,  inclosing  the  subpoena  to  appear  to 
WiLumov.    ^^  ^^  ^7  ^^  Messrs.  Gathercole  against  him,  and  he 

b^  to  acknowledge  the  receipt  thereof,  and  to  state  that 

he  will  attend  to  it" 

A  former  motion  for  substituted  service,  on  the  ground 
of  the  defendant's  keeping  out  of  the  way  to  avoid  ser- 
vice of  the  subpoena  had  been  made,  supported  by  an 
affidavit  to  that  effect,  but  had  been  refused.  It  was 
now  contended,  that,  under  the  circumstances^  the  defend- 
ant had  been  served  as  effectually  as  was  practicable,  and 
that  he  could  not  at  any  future  time  object  to  the  suffi- 
ciency of  the  service. 

The  Yige-Changellob  thought,  that,  for  all  substantial 
purposes,  the  defendant  had  been  served;  but  he  feared, 
that,  technically,  the  service  was  not  sufficient  (a).  Kthe 
officers  of  the  Court  made  no  difficulty,  his  Honor  was 
willing  to  make  the  order. 

It  was  afterwards  stated  that  the  Registrars  considered 
the  service  insufficient ;  and  the  motion  was  refused. 


(a)  See  4th  Order  of  December  21, 1833,  and  29th  Order  of  May  8, 
1845. 
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1847. 

SiBBE&iNO  V.  Eakl  of  Baloarbas.  Dee.  Itt. 


Ml 


R  J.  V.  PRIOR,  on  behalf  of  the  defendant,  moved  ««««,  whe- 

1  1  i**/v**ii  II  •  •/•  ther  a  plaintiff, 

that  the  plaintin  might  be  ordered  to  give  security  for  who  in  his  bill 

costs,  on  the  ground  of  his  having  insufficient! j  described  self  insidR- 
himself  in  the  bill    The  description  was,  "formerly  of  «ently, though 

^  '  •'  ^  not  erroneouB- 

Blackrod,  in  the  county  of  Lancaster,  but  now  working  ij,  will  be  or- 

on  the  line  of  railway  between  Sheffield  and  Manchester,  security  for 

labourer/'    In  support  of  the  motion,  Calvert  v.  Day  (a),  ^^he^  the 

and  Player  v.  Anderson  (5),  were  cited.  plaintiff  only 

**  ^  desonbed  him- 

8^ as  "work- 
Mr.  Hargrave  for  the  plaintiff. — ^The    description    is  S^^waybe-* 
sufficient    In  Fraser  v.  Palmer  (c)  Baron  Alderaon  said,  it  J^J^^^^ 
could  not  be  contended  that  a  person  was  to  give  security  ter:"— J^dc^ 

.  .  thatthede- 

for  costs,  on  the  mere  ground  that  he  was  in  the  habit  of  scriptionwas 

moving  from  place  to  place;  and  in  the  course  of  the  argu-  andanioti<m 

ment  his  Lordship  said :  "  You  only  shew  a  difficulty  in  ^*  ^«  ™!?^* 

.  .      .      .     .        ,  givesecunty 

finding  him:  you  do  not  say  he  is  out  of  the  jurisdiction.''  for  costs  was 

A  description  of  a  party  as  of  a  particular  parish  would  be  stand  oyer,  to 

sufficient,  and  the  description  here  is  as  definite  as  that  5i|^,^^^ot 

At  all  events,  the  insufficiency  is  no  ground  for  the  present  amending, 
motion,  the  description  being,  so  far  as  it  goes,  correct; 
whereas,  in  all  the  cases  cited,  the  description  was  com- 
plete, but  was  erroneous. 

Mr.  J.  V.  Prior  in  reply. 

tPhe  Vice-Chanckllor: — 

The  description  appears  to  me  insufficient;  but  I  am  not 
60  clear  that  the  proper  consequence  of  the  insufficiency 
is  a  motion  of  this  description.     I  take  it,  a  demurrer 

(a)  2  Y.  &  C.  217.  {c)  3  T.  <Sr  C.  280;  and  see 

(3)  16  Sim.  104.  iSimpsanv.  Burton,  1  Beav.  557. 
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1847.  would  lie  to  the  bill  (a).    The  best  course  will  be,  to 

SiBBEBiKo  let  the  motion  stand  over,  to  afford  the  plaintiff  an  op- 

Earl  op  portunity  of  giving  a  better  description  of  himself  by 

Balcabbas.  amendment. 

(a)  See  Rowley  v.  EooUs^  1  S.  d^  S.  511 ;  1  Dan.  Ch.  Pr.  463 ;  and 
see  next  case. 


-^'  ^«  Smith  v.  Cobnfoot. 

Aplaintiffwho  XhE  bill  was  filed  on  the  21st  of  May,  1847,  in  which 
dMoribed  her-  the  plaintiff  was  described  as  Haria  Smith,  of  No.  89, 
pUqTi^oh      Windsor-terrace,  Dover-road,  Surrey,  spinster.   It  appeared 

at^thTdilte  of  *^*^*  *^^®  ^^  ^^^  plaintiff's  residence  on  the  21st  of  April, 

the  filing  of  1847,  at  the  time  the  instructions  for  the  bill  were  given 

not  ordered  to  to  her  solicitor.     On  the  24th  of  that  month  she  removed 

SroM^^d  *^  ^^-  ^*'  York-road,  and  from  thence,  shortly  afterwards, 

a  motion  for  g^e  removed  to  No.  1,  Lambeth-road,  Lambeth;  and  that 

refused;  the  plaintiff,  being  ignorant  of  the  rules  of  the  Court,  and 


gave  the  de-      ^^^  ^^  Other  reason,  did  not  communicate  her  change  of 
fendant  mak-     residence  to  her  solicitor. 

ing  it  hi8 
oosts,  on  his 

pkintiflCto    ^      Mr.  RtLsaeUy  Mr.  Bacon,  and  Mr.  Orove,  now  moved  that 
amend  her  biU.  ^^^  plaintiff  should  give  security  for  costs,  and  for  a  stay 

of  proceedings  in  the  meantime.     They  cited  Sandys  v. 

Long  (a)  as  having  settled  the  practice,  that  a  plaintiff, 

not  stating  his  residence  correctly,  must  give  security  for 

costs. 

They  admitted  that  the  defendant  knew  the  plaintiff's 

present  address. 

Mr.  Wigram  and  Mr.  Mackeson  for  the  plaintiff. — ^The 

(</)  2  My.  &  K.  487. 
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Court  will  not  order  a  plaintiff,  residing  within  the  juris-  1847. 
diction,  to  give  security  for  costs  in  case  of  an  inaccurate 
address,  unless  the  misstatement  appears  to  be  for  the 
purpose  of  wilful  deception.  Simpson  v.  Burton  (a)  and 
Kerr  v.  OiUespie  (b)  were  decided  on  this  principle.  Will- 
ful deception  is  not  in  this  case  attributed  to  the  plaintiff. 

The  Vick-Chancbllob  : — 

The  defendant,  admitting  at  the  bar  that  he  now  knows 
the  plaintiff's  address,  and  not  putting  her  to  amend  her 
bill,  the  plaintiff  must  pay  the  costs  of  this  motion ;  but 
she  is  not  to  give  security  for  costs. 

(a)  1  Beav,  666.  (b)  7  Id.  269. 


Bull  v.  Faulkner.  -0«?.  ^rd. 

XHIS  was  a  suit  instituted  by  a  judgment-creditor,  to  Inafimtbya 
have  the  real  estate  of  the  debtor  sold,  under  the  provi-  "StST^o  had 
sions  of  the  1  &  2  Vict  c.  110,  s.  13,  which  provides  that  ^o^,SL- 
a  judgment-creditor  shall  have  the  same  remedies  in  a  <^  ^^^S^^'  ^ 
court  of  equity  against  the  hereditaments  of  the  debtor,  as  estates  of  the 
he  would  have  had  if  the  debtor  had,  by  writing  under  undw  i"&*2 
his  hand,  agreed  to  charge  the  same  with  the  judgment  Xf^'i^^i^ 
debt     The  plaintiff  had  been  in  possession  of  the  lands,  p^i^t  aooount 
under  a  writ  of  elegit  sued  out  under  the  11th  section  of  manner  as  a 
the  same  act    The  principal  question  discussed  was,  whe-  J^^^  ™ 
ther,  in  taking  the  accounts,  the  plaintiff  ought  to  be 
charged  with  such  sums  as  he  might  have  received  "  but 
for  his  wilful  default'" 
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1847.  Mr.  Bacon  and  Mr.  C.  M.  BaupeU,  for  the  plaintiff— 

An  elegit  creditor  is  not  in  the  same  situation  as  a  mort- 
gagee. The  new  act  applies  to  the  whole  of  the  lands  the 
same  law  as  existed  previousl j  with  respect  to  half  of  the 
lands,  and  that  law  arises  under  the  Statate  of  Weetnmh 
ster  the  2ndy  13  Edward  1,  a  18,  which  proyides,  that; 
when  a  debt  is  recovered  or  acknowledged,  or  damages  ad- 
judged in  the  King's  Court,  the  plaintiff  shall  have  hit 
election  either  to  have  the  writ  of  fieri  facias,  or  else 
that  the  sheriff  shall  deliver  to  him  all  the  chattels 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  the 
plough,  and  also  one-half  of  his  lands,  until  the  debt  is 
levied  upon  a  recoverable  price  or  extent.  Now,  it  has 
been  never  held,  that,  under  that  act,  the  elegit  creditor 
was  liable  to  account  for  more  than  he  received.  The 
contrary  may  be  inferred  to  be  the  rule,  from  what  was 
said  by  Lord  Hardwicke,  in  Qodfrey  v.  Watson  (a).  That 
case  came  on  upon  exceptions  to  the  Master's  report, 
one  exception  being,  that  he  had  not  allowed  interest  be- 
yond the  penalty  of  the  judgment  Lord  Hardwicke  there 
said — "  At  law,  upon  a  judgment  entered  up,  it  is  the 
debitum  recuperatum,  and  the  stated  damages  between 
the  parties;  but  if  the  creditor  does  not  take  out  a  fieri 
facias  against  the  person  of  the  debtor,  or  his  personal  estate^ 
but  extends  the  lands  by  elegit,  which  the  sheriff  does  only 
at  the  annual  value,  and  much  below  the  real,  the  creditor 
holds  quousque  debitum  satisfactum  fuerit;  and  at  law 
the  debtor  cannot,  upon  a  writ  ad  computandum,  insist  upoa 
the  creditor's  doing  more  than  account  for  the  extended 
value;  but  if  the  debtor  comes  into  a  court  of  equity 
for  relief,  this  Court  will  give  it  him,  by  obliging  the 
creditor  to  account  for  the  whole  that  he  has  received" 
But  Lord  Hardwicke  did  not  go  on  to  say  that  the  elegit 
creditor  should  account  for  what  he  might  have  received 

(a)  3  Atk.  517 ;  Beg.  lib.  1746,  fo.  706,  nom.  Godfrey  v.  Twrriano. 
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but  for  his  wilful  default,  as  such  creditor  must  have 
done  if  he  had  been  a  mortgagee,  which  shews  that  there 
was  considered  to  be  a  distinction  between  the  cases. 
[The  Vice-ChanceUor. — ^The  Registrar  suggests,  that  the  de- 
cree would  probably  shew  whether  the  elegit  creditor  was 
in  that  case  ordered  to  account  for  what  he  might  have  re- 
ceived "  but  for  his  wilful  default "  (a).  I  have  always 
understood  that  an  elegit  creditor  in  possession  becomes 
the  landlord,  and  may  give  the  tenants  notice  to  quit] 


1847. 


Mr.  Rogers  for  the  debtor. — A  tenant  by  elegit  has  an 
estate  in  the  land,  and  although  it  is  not  a  freehold,  and 
would  pass  to  his  executor,  it  has  been  said  to  be  in  the 
nature  of  a  freehold.  However  that  may  be,  there  can  be 
no  reason  why  the  accounts  against  him  should  not  be 
directed  in  the  same  manner  as  against  a  mortgagee. 

Mr.  Swanston,  Mr.  Olasae,  Mr.  La/ncdot  ShadweU,  and  Mr. 
Stevens,  appeared  for  other  defendants. 


(a)  From  the  decree  ii^ohwas 
made  on  July  3, 1737,  (Reg.  lib. 
1737  A,  704,  Godfrey  v.  Torriano, 
Watson  V.  Godfrey^  it  appears 
that  the  jndgment-^reditors  were 
also  mortgagesB;  and  therefore 
the  form  of  it  leaves  the  question 
as  to  the  old  practice  untouched. 
The  bill  was  filed  by  the  mort- 
gagor against  the  mortgagees,  who 
had  taken  an  assignment  of  a 
judgment  debt,  and  the  prayer 
was  for  redemption,  in  the  usual 
form.  The  decree  directed  ac- 
counts to  be  taken  of  what  was 
due  in  respect  of  a  sum  of  226d^. 
3#.  lOcf.,  certified  to  be  due  from 
the  mortgagor  to  the  mortgagees, 
by  a  report  in  another  suit,  and 


referred  it  to  the  Master  to  com- 
pute interest  thereupon,  and  to 
ascertain  what  was  due  to  the 
mortgagees  in  respect  of  the  costs 
of  obtaining  an  act  of  Parliament, 
and  what  had  been  really  paid  by 
the  mortgagees  for  the  assignment 
of  the  judgment  debt  and  inter- 
est, and  what  the  mortgagees  had 
necessarily  expended  in  defence 
of  the  title,  and  what  they  had 
laid  out  in  necessary  buildings, 
and  to  take  an  account  of  the  rents 
and  profits  which  had  been  re- 
ceived by  the  mortgagees  or  by 
their  order,  or  which,  without 
their  wilful  de&ult,  might  have 
been  so  received. 


relief  under 


z    :2!z.  .11^.     "fEauwigg'Trignr  hayg  been  the 

.MAT  ^usecL  I  think  h 
nr  -Tryr*  -?   ^^«™»  -am  mL  tr  ^  uef^uipg  firom  the 

iir  ifae  aune  waj  as  a 
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'lis  iriitSi  jr  ir  Ji«  :iseL  Jx  re^ecc  jf  die  rents 
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iuc  jxiii  -gcwTnaeti  j^  aim.  ol  require 
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Dbnninq  V,  Henderson.  •^^,?-  ^^Tfi*^ 


.R  BATES,  on  behalf  of  a  purchaser  under  the  decree,  -^«w,  that  a 
moved,  upon  the  consent  of  all  parties  to  the  cause,  that  under  a  decree 
the  purchaser  might  be  at  liberty  to  pay  his  purchase-  TOrc^tted  to 
money  into  court  without  accepting  the  title.  if  y  ^  P^" 

chase-money 
into  court 

The  Vice-Chancellor,  after  consulting  the  Registrar,  said,  ^g  ^  StkJ^ 
that  the  opinion  of  all  the  Registrars  was,  that,  as  a  general  ^^^^^ 
rule,  the  money  could  not  be  paid  in  without  the  title  Bented,  and 

,    ,  _  although  the 

bemg  accepted.  conditionB  pro- 

His  Honor,  therefore,  refosed  the  motion.  STan^^l 

whatever  the 
money  should 

On  the  25th  of  January  the  purchaser  gave  a  written  notbepaidbya 

notice  to  the  plaintiffs,  that  the  purchase-money  was  thepurchaser^' 

lying  unproductive.     The  ground  on  which  the  purchaser  ^^^^^^^^ 

declined  accepting  the  title  was,  that  it   was  deduced  interest  fipom 

-  -  that  day. 

through  a  deed  whereby  a  trustee  purchased  from  his  co-  Hdd,  also,  that 
trustee.    In  September,  1847,  the  objection  was  not  ob-  ^tion  did  m!t 
viated,  and  it  was  then  agreed  that  13,000/.,  part  of  the  X^rU^bie'to 
purchase-money,  should  be  applied  in  paying  off  certain  p&y  interest, 

.  where  he  had 

incumbrances.  given  notice 

(as  was  the 
&ct)  that  his 

Mr.  Bates  now  moved,  upon  an  affidavit  of  these  facts,  money  was  ly- 

mg  unproduc- 

that  the  purchaser  might  be  at  liberty  to  pay  the  balance  tive,  and  the 
into  court  without  interest  fi^m^the^^ate 


of  the  title. 


Mr.  Toller,  for  the  plaintiffs,  referred  to  the  conditions 
of  sale,  one  of  which  provided  as  follows : — 

"The  purchasers  shall  pay  the  amounts  of  their  re- 
spective purchase-monies,  and  of  the  valuation  to  be  made, 
pursuant  to  the  fourth  condition,  into  the  Bank  of  Eng- 
land, with  the  privity  of  the  Accountant-general  of  the 
Court  of  Chancery,  to  the  credit  of  the  cause  *  Denning 
V.  Henderson,'  on  or  before  the  10th  day  of  January,  1847, 

VOL.  L  z  z  D.  a.  s. 
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1847.  when  the  purchases  are  to  be  completed,  and  the  respec- 
Dennino  tive  purchasers  to  have  possession,  or  be  let  into  the  re- 
Henderson.  ceipt  of  the  rents  of  their  respective  lots,  as  from  the  25th 
day  of  December,  1846,  and  up  to  which  day  all  outgoings 
will  be  cleared  by  the  vendors;  and  if,  from  any  cause 
whatever,  the  purchase-money  shall  not  be  paid  into  court 
on  or  before  the  said  10th  day  of  January,  1847,  the  pur- 
chasers making  default  shall  pay  interest  at  the  rate  of 
5L  per  cent,  per  annum,  from  that  day,  on  the  amount  of 
his  or  her  purchase-money,  until  the  time  of  payment" 

The  Vice-Chancblloe: — 

The  condition  requires  the  purchasers  to  pay  their  money 
into  the  Bank  on  or  before  the  10th  day  of  January,  1847. 
But  I  understand,  from  the  officers  of  the  Court,  that 
although  this  is  required  by  the  condition,  the  ptirchaser 
could  not,  according  to  the  general  practice,  which  is  open 
to  rare  exceptions,  be  permitted  to  pay  in  the  purchase- 
money  without  accepting  the  title.  Here  the  title  was 
not  accepted  by  the  time  mentioned,  fiom  the  fault  of  the 
vendor,  and  not  of  the  purchaser.  The  condition  pro- 
vides, that  the  purchasers  "  making  default''  shall  pay 
interest.  Now  it  does  not  appear  to  me  that  the  purchase 
in  this  case  can  be  considered  as  having  made  "  default," 
and  I  think  it  right  to  make  the  order  for  payment  with- 
out interest  (a). 

(a)  See  Dempsey  v.  Dempsey^  next  case. 
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1847. 

DbMPSEY  V.  DbMPSEY.  Dec.  Sth. 

jj/jlR,  BEAVAN  moved,  on  behalf  of  a  purchaser,  that  Notwithstand- 
the  purchaser  might  be  at  liberty  to  pay  his  purchase-  nJe,  the  Court 
money  into  court,  without  interest  and  without  accepting  ^^alciraim- 
the  title;  and  submitted,  that  the  Court  would  give  leave,  atancee, permit 

1      /•  11       .  1*         •  a  purchaaer  to 

under  the  following  peculiar  circumstances : —  pay  his  pur- 

The  purchaser  bought  under  conditions  of  sale  in  the  ^ito  ooort  ^. 
cause,  which  provided,  that  the  purchase-money  should  be  ^!J^\hetiUe  • 
paid  into  court  on  the  25th  of  November,  1847.     His  pur-  but  in  such 

case  express 

chase-money  was  ready  on  that  day,  and  had  been  ready  provision  must 

•  be  made 

ever  since.  against  his 

taking  posses- 
sion until  he 

Mr.  W.  W.  Cooper y  for  the  plaintiff  in  the  cause,  waived  ^^^e  *^' 
all  claim  to  interest,  and  consented  to  the  application.         ^^^e- 

The  Vice-Chancellob  : — 

Though  the  general  rule  is,  that  a  purchaser  ought  not 
to  be  permitted  to  pay  his  purchase-money  into  court  with- 
out having  accepted  the  title,  yet,  under  the  special  circum- 
stances of  this  case,  I  will  permit  this  purchaser  to  do  so; 
but  it  must  be  expressly  provided,  that  he  be  not  let  into 
possession  until  he  shall  have  accepted  the  title  (a). 

(a)  A  siinilar  order  was  made  C.  P,  Cooper  as  amicus  curiee, 

by  his  Honor  on  the  same  day,  referring  to  Hinde  v.  Dakins  (1 

in  Morris  v.  BvU^  on  the  motion  C.  P.  Coop.  Rep.  temp.  Cotten- 

of  Mr.  balder,  Mr.  F.  Baylty  ap-  Aam,  378). 
pearing  for  the  vendors,  and  Mr. 
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1847. 

I>ec.M(t7th.  GrEATBEZ  V.  GbEATREX. 

An  injunction  X  HIS  wos  a  suit  instituted  by  two  partners  against  a 
strain  the  de-  third,  for  a  dissolution,  on  the  ground  of  misconduct,  and 
l^fremoved  ^^^  ^^^  usual  accounts ;  and  for  an  injunction  to  restrain  the 
*J?  ^w!^'  defendant  from,  among  other  things,  preventing  the  pkin- 
from  Uie  place  tiffs  from  having  fiill  access  to  the  partnership  books,  and 
from  keeping  liberty  to  inspect  or  transcribe  the  same,  and  from  placing, 
o^OT^lawf      depositing,  and  keeping  the  said  partnership  books,  or  any 

of  them,  or  permitting  them,  or  any  of  them,  to  be  placed, 
deposited,  and  kept  at  any  other  place  than  the  partne^ 
ship  premise& 

Bcc.  4th.  Mr.  Speed  moved  this  day  for  an  injunction  as  prayed; 

and  an  interim  order  was  made,  except  as  to  the  books, 
with  leave  to  give  notice  of  motioa 

Dec.  1th.  Mr.  RusaeU  and  Mr.  Speed  renewed  the  motion  this  day, 
upon  notice,  no  counsel  appearing  for  the  defendant  The 
affidavit  in  support  of  the  motion  deposed,  that,  between 
eight  and  nine  o'clock  in  the  morning,  before  James  Frede- 
rick Greatrex  (one  of  the  plaintiffs)  had  arrived  at  the 
place  of  business,  and  the  other  plaintiff  was  absent  in 
London,  the  defendant  went  to  the  said  place  of  business, 
and,  on  some  pretext,  sent  out  two  of  the  apprentices,  who 
were  the  only  persons  there  ;  that  he  then  opened  the  iron 
chest,  in  which  all  the  books  belonging  to  the  partnership 
firm  were  usually  kept  and  then  were,  and  without  the 
knowledge,  consent,  or  privity  of  the  plaintiffs,  or  either  of 
them,  removed  and  took  away  from  out  of  the  iron  chest, 
and  from  off  the  partnership  premises,  the  ledger,  day- 
book, and  other  books  belonging  to  the  firm,  in  a  large  box 
which  he  had  provided  for  that  purpose,  and  which  he  had 
employed  a  porter,  connected  with  one  of  the  coach-oflSces 
in  Walsall,  to  carry  away;  and  that  the  books  were  taken 
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by  the  defendant  away  from  Walsall ;  and  that  the  plaintiffs        1847. 
had  hitherto  been  unable  to  trace  the  books,  or  to  find  out     greatbbx 
where  they  had  been  taken  to,  save  that  the  defendant,     gbkItrix 
and  the  porter  with  the  box  on  a  wheelbarrow,  were  seen 
in  company  together  on  the  road  to  Birmingham,  where 
the  plaintiffs  believed  the  books  then  were. 

In  support  of  the  motion,  Lcme  v.  Newdigate  (a),  and 
l^hittaker  v.  Howe  (6),  were  cited. 

The  Vicb-Chancellob  said,  that  the  injunction,  as  re- 
garded the  books,  would,  in  substance,  be  a  direction  to 
bring  them  back;  but  that  such  orders  had  been  made  by 
Lord  Eldon,      And  his  Honor  granted  the  injunction. 

The  following  was  the  form  of  the  order,  as  regards  the 
books: — 

"And  from  hindering  or  preventing  the  above- 
named  plaintiffs,  or  either  of  them,  from  hav- 
ing access  to  the  books  of  the  said  partnership, 
and  liberty  to  inspect  or  transcribe  the  same, 
or  any  of  them,  when  they,  or  either  of  them, 
shall  think  proper;  and  from  placing  and  de- 
positing, or  keeping  the  said  partnership  books, 
or  any  of  them,  or  permitting  them,  or  any  of 
them,  to  be  placed,  deposited,  or  kept,  at  any 
other  place  than  the  place  of  business  of  the 
said  partnership,  without  the  consent  of  the 
said  plaintiffs.'' 

(a)  10  Yes.  192.  (b)  3  Beav.  388. 
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Dtc.  8th.  HUBST  V.  HUBST. 

The  cireum-  A  HIS  was  a  motion  on  behalf  of  the  plaintiff^  made 

cert^'soii-  ®^  parte,  that  service  of  the  subpcena  ad  respondendum 

M^^^^  upon  Messrs.  Clayton  &  Cookson,   should  be  ordered  to 

of  a  defendant  be  good  service  upon  one  of  the  defendants,  named  Huist 

sure  salt  in  The  suit  was  an  original  one  for  a  foreclosure. 

8eveiB]U)^er  rpj^^  present  application  was  made  under  the  general 

clucUng  a  Buit  jurisdiction  of  the  Court 

relating  to  the  *' 

estate  which  From  the  affidavits  by  which  this  application  was  sup- 

jectof  thefore-  ported,  it  appeared  that  repeated  ineffectual  attempts  had 

^^rsuch  ^^^  made  at  all  the  places  at  which  it  was  probable  that 

defendant  the  defendant  might  be  found  or  heard  of,  to  serve  him 

found,  BO  as  to  with  the  subposna,  and  that  it  was  believed  that  he  was 

BerSeSTwith  a  t^^ping  out  of  the  Way  to  avoid  service.     It  was  sworn 

subpoena,  to  ^hat  Messrs.  Clayton  &  Cookson  were  the  solicitors  for 

answer  the  *' 

bill  of  foreclo-  the  defendant  in  several  matters,  and  in  particular  in  a 

insufficient  suit  in  this  Court,  affecting  the  estate,  the  subject  of  the 

ordering  OTib-  Present  suit.   It  was  not  positively  sworn  that  the  defend- 

Btituted  ser-  ant  was  out  of  the  jurisdiction  of  the  Court,  and  the  affi- 

vice  on  the  so-  ,  , 

licitors  to  be      davits  did  not  raise  any  presumption  that  the  solicitors 
^odMTvioe      j^^j  ^^y  instructions  from  Mr.  Hurst  respecting  the  pre- 
sent suit,  or  that  they  had  any  general  power  of  attorney 
from  him. 

Mr.  BacoUy  for  the  motion,  referred  to  Murray  v. 
Vipart  (a),  and  the  cases  there  cited. 

The  Vice-Chancelloe  said,  that,  this  being  an  applica- 
tion to  the  general  jurisdiction  of  the  Court,  and  not  under 
any  of  the  orders,  he  thought  that,  upon  the  facts  and  cir- 
cumstances proved,  according  to  the  law  and  practice  of 
the  Court,  such  an  order,  as  asked,  could  not  be  made. 

Motion  refused 

{fr)  1  Phil.  521. 
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1847. 

Goodman  v.  Goodman.  Dec.^rcU&oth. 


H 


.ENRY  GOODMAN,  by  his  will,  dated  the  23rd  of  A  testatorgave 
January,  1801,  after  giving  several  legacies,  gave,  devised,  STe'^St'to 
and  bequeathed  all  the  residue  of  his  estate  and  effects  to  tra^to'pay 
four  trustees,  upon  trust  to  lay  out  the  same  in  the  public  the  income  to 

,  ,  each  of  his 

stocks  or  funds  of  Great  Britain,  at  interest,  or  upon  real  seven  children, 
or  government  securities,  as  they  should  think  most  proper,  ^^Itt- 
and  pay  and  apply  the  interest,  dividends,  and  annual  pro-  ^^^^^ron 
ceeds  thereof,  from  time  to  time  as  the  same  should  grow  in  trust  to  dia- 
due  and  payable,  in  manner  following;  (that  was  to  say),  capital  of  each 
one-seventh  part  of  such  interest,  dividends,  and  annual  ^y^^,^  ^^^^^ 
produce  to  his  son  Isaac  for  his  life ;  one  other  seventh  among  his  or 

*  ,  ^  ^  ^      ^  her  children ; 

part  thereof  to  his  son  Philip  for  his  life ;  one  other  seventh  and  in  case 
part  thereof  to  his  son  Leyon  for  his  life;  one  other  seventh  dren  should 
part  thereof  to  his  daughter  Elizabeth  Van  Oven,  for  her  ^^u^gat 
life;  one  other  seventh  part  thereof  to  his  daughter  Mary  his  or  her 

,  ^  .  death,  then  to 

for  her  life;  one  other  seventh  part  thereof  to  his  daugh-  divide  the  in- 
ter Harriet  for  her  life;  and  the  remaining  seventh  part  to  JS  of  such*" 
his  daughter  Rachel  for  her  life;  and  the  testator  directed  cl»^»o  dying 
that  the  shares  and  interest  of  his  daughters  Elizabeth,  amongst  the 

survivors  or 

Mary,  Harriet,  and  Rachel  should  be  for  their  separate  use;  survivor  of  the 
and,  after  the  decease  of  any  or  either  of  his  said  seven  J^^^i^ 
children,  then,  upon  trust  that  the  trustees  for  the  time  or  the  issue  of 

*  such  of  them 

being  should  stand  possessed  of  so  much  and  such  share  of  as  should  he 
the  capital  of  the  said  residue  of  his  estate,  as  should  con-  nJ^er  by^e 
stitute  the  capital  or  stock  from  whence  such  deceased  child's  ^^iJ^^^.*^" 
or  children's  share  or  shares  of  the  interest  thereof  arose  cermng  the 

original  shares. 

and  was  produced,  upon  trust  to  pay  the  same  unto  and  The  will  con- 
amongst  all  and  every  the  respective  child  or  children  of  ^nsAhe*'^ 
him,  her,  or  them  so  dying  (if  more  than  one,  in  equal  ^^^^^'^  ^^ry^ 

the  seven  chil- 
dren who  sur- 
vived the  testator,  two  died  leaving  children,  and  A.  and  B.,  two  other  of  the  children,  suc- 
cessively died  without  issue: — Jffdd,  that  the  share  which  accrued  to  B.  on  A. 's  death,  fol- 
lowed B/b  original  share,  and  passed  to  the  surviving  children  of  the  testator,  and  the  issue 
of  the  two  children  who  hiad  died  leaving  issue. 


r. 
Goodman. 
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1847.  shares  and  proportions),  but  if  but  one  child,  then  to  sudi 
GooDMAx  ^nly  child  the  part,  share,  or  proportion  of  such  of  them 
as  should  be  a  son  or  sons,  to  be  paid  to  him  or  them  on 
his  or  their  attaining  his  or  their  respective  age  or  ages  of 
twenty-one  years;  and  the  parts,  shares,  or  proportions  of 
such  of  them  as  should  be  a  daughter  or  daughters,  to  be 
paid  to  her  or  them  on  her  or  their  attaining  their  respectr 
ive  ages  or  age  of  twenty-one  years,  or  day  of  marriage^ 
which  should  first  happen,  and  in  the  mean  time  to  be  t 
vested  interest  in  him,  her,  or  them  respectively;  and,  upon 
further  trust,  in  case  any  of  the  testator's  said  children 
should  die  without  issue  living  at  their  death,  or  bom  in 
due  time  afterwards,  to  pay  and  divide  the  interest  and 
capital  of  such  child  so  dying  without  issue  as  aforesaid, 
unto  and  equally  amongst  the  survivors  or  survivor  of  his, 
the  said  testator's,  said  children  then  living,  and  the  chil- 
dren or  issue  of  such  of  them  as  should  be  then  dead,  at 
such  times  and  in  such  manner  as  was  thereinbefore  directed 
concerning  the  original  shares  of  the  said  residue;  and  the 
testator  directed,  that  the  respective  receipts  of  his,  the 
said  children,  or  the  child  or  children  of  such  deceased 
child  only,  should  be  a  good  and  sufficient  discharge  and 
discharges  to  the  said  trustees  or  trustee  for  the  time  being, 
for  their  said  several  legacies  and  annuities,  unless  any  of 
them  should  not  be  resident  in  Great  Britain,  in  which 
case  it  should  be  lawftd  for  such  absent  child  or  children 
to  give  his,  her,  or  their  power  of  attorney  for  the  receipt 
of  his,  her,  or  their  said  respective  legacies  and  annuities; 
and  the  testator  declared,  that,  if  any  of  his  said  children 
should  endeavour  to  dispose  of  his,  her,  or  their  interest 
under  his,  the  said  testator's,  said  will,  the  said  testator 
thereby  utterly  revoked  all  and  every  the  bequests  there- 
inbefore made  and  hereinbefore  mentioned,  unto  or  in  trust 
for  the  benefit  of  such  child  or  children  so  endeavouring  to 
dispose  of  the  same,  so  far  as  related  to  him,  her,  or  them; 
and  he  directed,  that  tlie  share  and  interest  of  such  child 
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or  children  should  immediately  go  over  to  and  become        1847. 
vested  in  the  others  or  other  of  his,  the  said  testator's,  said      Qoodman 
children,  to  be  divided  between  them,  if  more  than  one,      goodman 
in  equal  shares  and  proportions,  and  if  but  one  surviving 
child,  then  to  such  only  child. 

The  testator  died  on  the  1st  of  November,  1812,  and  his 
will  was  proved  in  the  Prerogative  Court  of  Canterbury. 

The  suit  was  instituted  in  1845,  by  Mary  Goodman,  the 
only  daughter  of  Leyon  Goodman,  deceased,  one  of  the 
seven  children  of  the  testator,  against  Isaac  Goodman, 
the  surviving  trustee  and  executor  of  the  testator,  and  also 
one  of  his  seven  children,  and  the  other  persons  claiming 
to  be  beneficially  interested  in  the  residue  under  the  wilL 
The  bill  prayed  a  declaration  of  the  rights  of  the  parties 
under  the  will,  and  a  distribution  of  the  residue. 

By  consent,  an  order  was  made  in  the  cause,  upon  the 
motion  of  the  plaintiff,  referring  it  to  the  Master  to  make 
preliminary  inquiries,  and  to  take  the  accounts 

The  following  was  found  by  the  Master  to  be  the  state  of 
the  testator's  family: — 

Three  of  the  seven  children  survived;  namely,  the  de- 
fendants Isaac,  Harriet,  and  Rachel  Goodman. 

Leyon  Goodman,  one  of  the  seven  children,  died  in 
January,  1832,  leaving  the  plaintiff,  Mary  Goodman,  his 
only  child. 

Elizabeth  Van  Oven,  another  child  of  the  testator's,  died 
in  1817,  leaving  three  children,  Abraham,  Rachel,  and  Bar- 
nard Van  Oven. 

Philip  Goodman  and  Mary  Goodman  both  died  un- 
married; the  former  in  September,  1832,  and  the  latter  in 
February,  1844. 

The  executor's  accounts  were  taken  by  the  Master,  who, 
by  his  report,  disallowed  some  parts  of  those  accounts,  as 
having  been  dispositions  of  the  testator's  residue,  made  upon 
an  erroneous  view  of  the  effect  of  the  testator's  will. 

The  defendant  Isaac  Goodman,  the  survivmg  executor, 
excepted  to  the  Master's  report. 
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1847.  Xhe  cause  came  on  this  day  upon  the  exceptions,  and 

Goodman      generally  upon  further  directions 

V. 

Goodman. 

^^~r,  Mr.  RusaeU  and  Mr.  J,  V,  Prior,  in  support  of  the  ex- 

ceptions. 

The  exceptions  were  not  discussed  at  length;  but  all  the 
questions  in  the  cause  were  raised  upon  the  hearing  on 
the  further  directions. 

The  Vioe-Chancbllob: — 

Upon  the  most  reasonable  construction  of  the  whole  will, 
Philip's  share  went  to  increase  the  other  six  shares,  subject 
to  the  limitations  affecting  those  shares,  including  the  in- 
terest given  to  children  and  grandchildren,  though  not 
then  in  existence.  The  same  rule  will  apply  to  Maiy's 
original  share;  but  then  the  question  is,  what  is  to  become 
of  the  share  which  Mary  took  of  Philip's  share? 

The  case  was  adjourned,  that  the  authorities  on  this 
latter  question  might  be  looked  into. 

Dec.  8th.  Mr.  Teed  and  Mr.  Schomberg,  for  the  plaintiffs. — The 

limitations  over  are  sufficient  to  apply  to  Mary's  accrued 
interest  in  Philip's  share.  As  she  had  no  children,  it 
would  go  over  like  her  original  share.  This  is  a  fair  infer- 
ence from  the  clause  giving  the  shares  over  on  alienation. 
It  must  be  presumed,  that  the  testator  meant  the  same 
condition  to  attach  to  the  accrued  share  that  attached  to 
the  original  share ;  and  the  cases  have  for  a  long  series  of 
years  proceeded  on  this  principle :  Vanderffucht  v.  Blake  (a)  ; 
Worlidge  v.  ChurchiU  (b) ;  MiUom  v.  Awdiry  (c) ;  Barker  v. 
Lea  (d) ;  Eyre  v.  Marsden  (e). 

(a)  2  Ves.  juu.  534.  {d)  1  T.  &  R.  413. 

(b)  3  Bro.  C.  C.  465.  (<?)  4  My.  &  C.  231. 

(c)  5  Vcs.  4G5. 
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Mr.  Wigram  and  Mr.  Waleyy  for  defendants  in  the  same        1847. 
interest — ^The  accrued  share  of  Mary  was  subject  to  the      Goodman 
same  limitations  as  her  original  share:  Leenvivg  v.  Sh^     Goodman. 
ratt  (a)  is  of  itself  a  sufficient  authority  in  support  of  this 
proposition. 

Independently,  however,  of  authority,  it  must  be  borne 
in  mind  that  this  accrued  share  is  a  share  of  residue,  and,  if 
the  construction  we  contend  for  does  not  prevail,  there  is 
an  intestacy  as  to  it,  which  the  Court  will  endeavour  so  to 
give  effect  to  the  will  as  to  prevent 

Mr.  Russell,  for  the  defendant  Isaac  Goodman,  referred 
to  Pain  v.  Benson  (6). 

The  Vice  Chancellor: — 

I  have  considered  this  case  since  the  former  argument 
In  determining  the  true  construction  of  this  will,  some 
weight  is  due  to  the  presumption  against  an  intestacy;  and 
the  clause  against  alienation,  which  follows  the  disposition 
of  the  residue,  is  not  wholly  beside  the  question.  Giving 
these  considerations  their  due  weight,  and  attending  also 
to  the  cases  of  Milsom  v.  Awdry  (c);  Eyre  v.  Marsden  (d) ; 
and  Leeming  v.  SherraU  (a),  I  may  venture  to  put  that  con- 
struction upon  the  will,  which  I  am  satisfied  would  be 
conformable  to  the  intention  of  the  testator,  if  his  wishes 
could  be  consulted,  and  declare,  that  the  gift  over  com- 
prised the  accrued  share. 

No  order  was  made  upon  the  exceptions,  and  the 
deposit  was  ordered  to  be  returned. 

It  was  declared,  that,  upon  the  death  of  Philip 
Goodman,  without  leaving  issue,  his  one- 
seventh  part  of  the  residuary  estate  went  to 

{a)  2  Hare,  14,  (c)  6  Ves.  465. 

{h)  3  Atk.  78.  {d)  4  My.  «fc  C.  231. 
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increase  the  shares  of  the  six  other  children, 
in  the  same  manner  and  upon  the  same  trusts 
as  such  other  children's  respective  original 
one-seventh  shares;  and  that,  on  the  death  of 
Mary  Goodman,  her  original  one-seventh  and 
her  one-sixth  of  Philip's  one-seventh  share, 
went  to  increase  the  shares  of  the  five  other 
children. 


Dec.  \Othd! 
2SLnd. 


In  the  Matter  of  William  Gbavenob, 


AND 


Form  of  peti- 
tion,  eviaenoe, 
and  order,  on 
an  application 
to  the  Court  to 
consent,  as  pro- 
tector of  a  set- 
tlement, to  the 
barring  of  an 
entaiL 


In  the  Matter  of  The  Stat.  3  &  4  Will.  4,  c.  74 

JL  HIS  was  a  petition,  praying  that  the  Court  of  Chanceiy, 
as  protector  of  a  settlement,  would  consent  to  bar  an  entaiL 

By  indentures  of  lease  and  release,  dated  the  21st  and 
22nd  days  of  November,  1817,  and  by  a  common  recovery, 
certain  lands  were  limited,  after  divers  limitations  which 
had  failed  or  determined,  to  the  use  of  a  tenant  for  hfe, 
with  remainder  to  the  use  of  trustees,  during  the  continu- 
ance of  the  life  estate,  upon  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  plaintiff  and 
every  other  son  of  the  tenant  for  life,  successively  in  tail 
general,  with  remainders  over.  The  petitioner  was  the 
eldest  son  of  the  tenant  for  life,  and  attained  his  age  of 
twenty-one  years  on  the  3rd  day  of  February,  1844. 

By  various  mesne  assignments,  and  ultimately  by  inden- 
tures, dated  the  3rd  and  4th  of  November,  1840,  the  life 
estate  became  vested  in  one  William  Barnard  Heaton 

The  petition  stated  the  above  facts,  and  that  the  tenant 
for  life  was  convicted  of  forgery  in  1838,  and,  being  sen- 
tenced to  transportation  for  fifteen  years,  was  transported 
to  New  South  Wales,  in  pursuance  of  such  sentence,  which 
he  was  then  undergoing.    That  the  petitioner  was  a  farmer, 
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and  had  recently  married,  and  had  entered  into  an  agree-  1847. 

ment,  (subject  to  the  sanction  of  the  Court,)  with  William  /„  re 

Barnard  Heaton  for  the  purpose  of  purchasing  the  existing  ^^^^^ 

life  estate.    The  petition  stated  the  agreement,  whereby  ^»  ^ 

_  ,  ,  3  &  4  ^f  ILL.  Af 

the  petitioner  contracted  to  purchase  the  prior  life  estate  c.  74. 
(subject  to  the  mortgages  affecting  the  property)  for  180021, 
provided  the  consent  of  the  Court  could  be  obtained.  The 
petition  also  stated,  that,  in  addition  to  the  purchase- 
money,  10452.  4^.  would  be  required  to  stock  and  farm  the 
premises  to  advantage,  and  that  the  further  sum  of  1602. 
would  be  required  to  furnish  the  house ;  that  the  pre- 
mises were  then  in  the  occupation  of  a  tenant  at  the  rent 
of  2002L,  and  that  it  would  be  of  the  greatest  advantage 
to  the  petitioner  and  his  family  to  carry  out  the  agree- 
ment; that  the  petitioner  was  qualified  to  undertake  the 
management  of  a  farm,  but  had  no  means  of  raising  the 
necessary  capital,  except  on  the  security  of  his  estate  in  the 
property  of  which  he  was  tenant  in  tail ;  that,  under  the 
trusts  of  a  term  of  ninety-nine  years  created  by  the  will 
of  a  former  owner,  the  estates  had  been  mortgaged,  and 
that  the  sum  of  9002.  was  then  due  upon  the  security  of 
the  farm ;  that  the  petitioner  was  desirous  of  barring  his 
estates  tail  and  vesting  the  fee-simple  of  the  premises  in 
himself,  or  of  raising  a  sum  of  money  sufficient  to  provide 
funds  for  the  purposes  thereinbefore  mentioned,  by  mort- 
gage or  otherwise^  on  the  security  of  the  above-mentioned 
hereditaments  and  premises. 

The  prayer  was,  that  the  Lord  Chancellor  would  be 
pleased,  as  protector  of  the  settlement  under  the  act,  to  con- 
sent to  the  barring  of  the  estate  tail  in  the  petitioner  in  the 
messuages,  lands,  and  hereditaments  of  which  the  petitioner 
was  then,  under  or  by  virtue  of  the  settlement  of  the  22nd 
day  of  November,  1817,  tenant  in  tail  in  remainder  expect- 
ant on  the  decease  of  the  tenant  for  life ;  or  that  his  Lordship 
would  be  pleased  to  consent  to  the  petitioner's  raising 
the  sum  of  30052.  4«.,  or  such  sum  of  money  as  his  Lord- 
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1847.  ship  should  think  proper,  for  the  purposes  above  mexk- 

In  re  tioned,  by  mortgage  of  the  same  messuages,  lands,  here- 

«---  ditaments,  and  premises,  or  by  such  other  mortgage  as  to 

In  re  }^  Lordship  should  seem  meet,  for  the  purposes  aforesaid, 

8  &  4  VV  ILL.  4,  ^ 

c.  74.        or  either  of  them* 

The  petition  was  supported  by  an  affidavit  of  the  peti- 
tioner in  the  terms  of  the  statements  of  the  petition,  pro- 
perly verified  extracts  from  parish  registers  to  prove  the 
petitioner's  pedigree,  a  certificate  of  the  conviction,  and 
affidavit  of  identity. 

I>ee.  loth.         Mr.  Ehndey  appeared  in  support  of  the  petition,  and 
cited  In  ike  Matter  of  Wainewright  (a). 

The  Vice-Chancelloe  directed  the  petition  to  stand 
over,  for  evidence  that  the  sum  of  1800i,  proposed  to  be 
paid  for  the  life  estate,  was  a  fair  price ;  and  as  to  the 
expenses  of  stocking  the  farm. 

Dee,  227Mf.        The  petition  came  on  again  on  this  day,  when 

Mr.  Elmsley  produced  and  read  the  affidavit  of  a  sui- 
veyor  as  to  these  points. 

The  Court  made  an  order  to  the  following  eflfect: — 

Enter  the  affidavits  as  read.  Declare  that  the 
tenant  for  life,  having  been  convicted  of  felony, 
as  in  the  petition  mentioned,  this  Court  hath, 
for  the  purposes  of  the  said  act  of  Parliament^ 
become  the  protector  of  the  settlement  made 
by  the  indentures  of  lease  and  release  of  the 
21st  and  22nd  day  of  November,  1817,  and 
by  the  recovery  in  pursuance  of  the  agreement 

0?)  1  Phil.  258. 
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contained  in  the  said  indenture  of  release;  and         1847. 
declare  that  this  Court,  as  such  protector,  con-        /»  rt 
sents  to  bar  the  estate  of  the  petitioner  as     ^^^^*' 
tenant  in  tail  in  remainder  expectant  on  the        ^y^ 
determination  of  the  life  estate  of  the  said        c.  74. 
William  Gravenor  of  and  in  the  several  lands, 
tenements,  and  hereditaments,  mentioned  and 
comprised  in  the  said  settlement,  so  far  as  is  or 
may  be  necessary  to  enable  the  petitioner  to 
raise  the  sum  of  30052.  4«.  upon  mortgage 
thereon,  (subject,  nevertheless,  to  all  prior  in- 
cumbrances affecting  the  said  premises,)  toge- 
ther with  the  costs,  charges,  and  expenses  of 
this  application,  and  incident  thereto  and  con- 
sequent thereon,  and  also  of  the  said  mortgage ; 
and  refer  it  to  the  Master  of  this  Court  in  ro- 
tation, to  approve  of  and  settle  a  proper  deed 
or  assurance  for  the  purpose  of  so  barring  the 
said  estate. 


B 


^^  parte  Stutely.  Dec.\^h. 


Y  a  deed  poll,  dated  the  31st  of  August,  1837,  Mrs.  A  married  wo- 
Bamford,  who,  under  her  father's  will,  was  entitled,  for  ^^Vai  power 
her  life,  to  the  dividends  of  a  sum  of  4000i  3Z.  per  cent  of  appointment 

^  ^  ^  ^  over  a  rever- 

Consolidated  Bank  Annuities,  and  4000Z.  37.  per  cent  sionarytrogt 
Reduced  Annuities,  and  had  a  power  of  appointing  the  to  a  previous 
reversion  to  one  or  more  of  her  children,  appointed  that  |^oSot%T. 

son,  appointed 
it  by  way  of  mortgage,  with  a  power  of  sale,  mider  which  it  was  afterwards  sold.  Her  nusband 
became  Dankrupt,  and,  after  the  determination  of  the  life  estate,  the  trustees  paid  the  fund  into 
court,  under  10  &  11  Vict.  c.  96.  The  purohasers  thereupon  presented  a  petition  for  a  trans- 
fisr  of  the  ftmd  to  them.  The  petition  was  only  served  upon  the  trustees.  The  Court  made  the 
order,  subject  to  a  direction  that  it  should  not  be  drawn  up  for  a  fortnight,  and  that  the  hus- 
band's assignees  should  be  served  with  notice  that  the  fund  would  be  transferred,  if  no  objec- 
Ikm  were  made  within  that  period. 


t-^tm^atm^i 


Stutelt. 
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1847.  the  trust  funds,  which  were  the  subject  of  the  power,  and 
Exparu  Were  standing  in  the  name  of  the  trustees,  should,  imme- 
diately after  her  decease,  be  upon  trust  for  such  person  or 
persons,  for  such  interest  or  interests,  for  such  purposes, 
and  subject  to  such  powers  and  provisions  as  her  daugh- 
ter, Harriet  Beckett  Parker,  should,  among  other  modes, 
by  any  deed,  notwithstanding  coverture,  appoint;  and  un- 
til, or  in  default  of,  and  subject  to  any  such  appointment^ 
upon  trust  for  the  separate  use  of  Harriet  Beckett  Parker; 
and  that  her  receipts,  or  those  of  her  appointees,  should  be 
effectual  discharges. 

By  an  indenture,  dated  the  9th  of  December,  1837,  made 
between  Harriet  Beckett  Parker  of  the  first  part,  Benja- 
min Parker  (her  husband)  of  the  second  part,  and  Thomas 
Green  and  Thomas  Burton  of  the  third  part,  Mrs.  Parker 
appointed  that  the  trust  funds,  comprised  in  the  deed 
of  31st  of  August,  1837,  should,  after  the  decease  of  the 
said  S.  Bamford,  be  upon  trust  for  the  said  T.  Green  and 
T.  Burton,  by  way  of  mortgage,  and  subject  to  a  proviso 
for  making  void  the  deed  on  payment  of  the  sum  of  25001, 
then  lent  by  them  to  Mra  Parker,  and  other  monies,  and 
interest  at  certain  times  specified;  and  a  power  of  sale  of 
the  sums  of  stock  was  thereby  limited  to  Green  and  Bu^ 
ton,  their  executors,  administrators,  and  assigns,  in  case 
of  default  being  made  in  payment  of  the  mortgage  money 
at  the  time  specified. 

Default  having  taken  place,  the  mortgagees,  on  2nd  Au- 
gust, 1844,  sold  Mrs.  Parker's  interest  in  the  trust  funds  to 
Mr.  Martin  Stutely  and  Mr.  John  Wheelton  for  24002.; 
and,  by  an  indenture,  dated  12th  of  July,  1845,  the  two 
sums  of  stock  were  assigned  to  the  purchasers  absolutely, 
subject  to  the  life  interest  therein. 

Mrs.  Bamford  died  in  May,  1847. 

On  the  3rd  of  December,  1847,  the  trustees  of  Mr.  Beck- 
ett's will  transferred  the  trust  ftmds  into  the  name  of  the 
Accountant-General,  under  the  10  &  11  Vict  c.  96.  to  an 


Stutelt. 
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account,  intitled  "  In  the  matter  of  the  trust  of  the  said        1847. 
will  of  the  said  late  Mr.  John  Becketf  Ex  parte 

Messrs.  Stutely  and  Wheelton  then  presented  their  pe- 
tition, praying  that  the  Accountant-General  might  be 
ordered  to  transfer  into  their  names  the  two  sums  of 
stock,  with  all  dividends  accrued  and  accruing  due  thereon. 

The  trustees  were  the  only  parties  served  with  notice  of 
this  petition. 

Mr.  Molina  supported  the  petition. 

Mr.  Lemtiy  for  the  trustees,  said  that  Mr.  Parker  had 
become  a  bankrupt^  and  suggested  that  his  assignees  should 
be  served. 

The  Vice-Chavoellob  made  the  order  according  to  the 
prayer  of  the  petition;  but  directed  that  it  should  not  be 
drawn  up  for  a  fortnight;  and  that  the  trustees  should 
forthwith  serve  the  assignees  of  the  bankrupt  with  notice 
that  the  fund  would  be  paid  out  of  court  at  the  end  of  that 
period,  unless  the  assignees  should  in  the  mean  time  appear 
and  object 


Ti 


Stookb  v.  Vincent.  Dec.  im. 


HIS  suit  was  instituted  for  the  purpose  of  obtaining  a  witness  de- 
payment  of  a  bond,  alleged  to  have  been  executed  by  a  ^^  J^co^^ 
Mr.  Vincent,  and  to  have  been  riven  by  him  to  a  Mr.  of  a  lost  bond, 

o  .f  gjj  J  produced 

Wheadon,  as  trustee  for  the  plaintiff.    Vincent  and  Whea-  a  copy,  but 
don  were  both  dead,  and  this  bill  was  filed  against  the  identify  it  as 

that  which  he 
had  made.    By  the  decree,  inquiries  were  directed,  amonff  others,  as  to  the  circumstances  re- 
lating to  the  bond,  and  whether  any  debt  remained  due  wereupon : — 

Held,  first,  that  it  was  not  fit  to  insert  any  direction  in  the  decree,  that  the  witness  should 
be  examined  before  the  Master  as  to  the  matters  included  in  his  first  examination ;  but  that 
a  distinct  application  ought  to  be  made  for  such  an  order. 

Meld,  secondly,  upon  motion  subsequently  made  by  the  plaintiff  to  the  Court,  that  the  case 
was  a  proper  one  for  an  order  for  the  witness  to  be  examined  vivft  voce  to  the  same  matters 
as  to  whioQ  ha  had  been  before  examined,  and  generally. 

VOL.  I  AAA  D.  G.  S. 
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1847.  executors  of  Vincent,  to  charge  his  estate  as  the  debtor; 
Stooke  And  against  the  executors  of  Wheadon,  to  charge  their 
Vincent  estate  for  a  breach  of  trust  committed  by  their  testator, 
in  haying  either  parted  with  or  lost  the  bond. 

The  executors  of  Vincent,  in  their  answer,  denied  all 
knowledge  of  the  bond. 

One  of  the  executors  of  Wheadon  also  denied  all  know- 
ledge of  it:  but  the  other  executor  did  not  deny  all  know- 
ledge that  there  had  been  such  a  bond 

The  plaintiff  examined  a  witness  named  Hull,  who  de- 
posed that  he  had  seen  the  bond,  and  had  taken  a  copy 
of  it;  and  that,  from  such  copy,  he  had  made  two  other 
copies.  He  produced  three  copies,  but  did  not  identify  any 
one  of  the  three  as  being  the  copy  actually  made  from  the 
original  bond 

The  cause  came  on  for  hearing  on  the  l7th  of  February, 
1847,  when  the  Court  referred  it  to  the  Master  to  inquire 
and  state  to  the  Court,  whether  the  bond,  or  allied  bond, 
in  the  pleadings  mentioned,  was  executed  by  John  Vincent, 
deceased,  in  the  pleadings  named;  and,  if  so,  what  was  be- 
come thereof,  and  whether  such  bond,  if  it  was  executed 
by  the  said  John  Vincent,  deceased,  had  been,  and  when 
and  by  what  means,  wholly,  or  to  any  and  what  extent, 
paid  off,  satisfied,  or  released;  and  what,  if  anything,  was 
due  upon  such  bond,  if  such  bond  was  executed  by  the  said 
John  Vincent,  deceased;  and  how  and  by  what  means,  and 
under  what  circumstances  it  had  happened  that  such  bond, 
if  it  was  executed  by  the  said  John  Vincent,  deceased,  was 
not  forthcoming,  and  that  the  same  (if  not  paid  off  or  sa- 
tisfied,) was  not  paid  off  or  satisfied ;  and  whether  the 
plaintiff  was,  by  any  and  what  means,  interested,  and  to 
what  extent  and  in  what  manner,  in  such  bond,  if  it  was 
executed  by  the  said  John  Vincent,  deceased,  or  in  the 
money,  if  any,  due  thereon. 

His  Honor,  in  giving  judgment,  expressed  his  opinion 
that  it  would  be  satisfactory  that  the  witness  Hull  should 
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be  examined  before  the  Master;  and  said,  that  he  thought        1^7. 
either  party  should  be  at  liberty  to  examine  Hull  as  a  wit-       Stooke 
ness  as  to  the  bond  and  the  copies  of  it,  including  the  same      vinotnt 
matters  as  were  the  subject  of  his  former  examination. 
But  his  Honor  thought,  that,  for  the  purpose  of  obtaining 
such  a  direction,  a  special  application  ought  to  be  made, 
upon  which  the  propriety  of  such  an  order  being  made 
might  be  brought  more  distinctly  under  consideration. 

Mr.  Masch  now  moved,  on  behalf  of  the  plaintiff,  that  J^c.  ic>th. 
he  might  be  at  liberty  to  examine  Mr.  Hull  viva  voce  be- 
fore the  Master,  as  to  the  matters  upon  which  he  had  been 
before  examined,  and  otherwise  as  the  Master  should  di- 
rect He  admitted  that  a  special  case  was  necessary  for 
such  an  order  as  he  asked;  but  the  Court  had  already 
suggested  the  propriety  of  such  a  course;  and  the  answers 
of  the  defendants  and  the  evidence  of  the  witness,  he  sub- 
mitted, formed  of  themselves  a  sufficient  ground  for  taking 
it — [He  referred  to  Rowley  v.  Adams  (a).] 

Mr.  Oliver  for  the  defendants,  the  executors  of  Vincent 

Mr.  Kennion  for  the  defendants,  the  executors  of  Whea- 
don. 

The  Vice-Chancbllor  thought  this  a  proper  case  for  re- 
laxing the  general  rule,  that  a  witness  should  not  be  re- 
examined as  to  matters  the  subject  of  his  previous  exam- 
ination, and  made  the  order  sought. 

(</)  1  My.  ct  K.  WS. 
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1847. 

jy^  21«<.  MOXHAY  v.   InDBEWICK. 

A  vendor  of  J-  HIS  wos  a  suit  instituted  by  a  purchaser  of  the  plea- 
freehoid  pro-     surc-ffTound  in  the  centre  of  Leicester-square,  to  enforce  a 

perty,  who,  on  ®  *  ^ 

his  own  pur-  specific  performance  of  the  contract  against  the  vendor, 

entered  into  a  who  declined  completing,  unless  the  purchaser  entered 

ob^r^e  th^  into  Certain  covenants,  to  which  the  latter  objected. 
covenajits  rpj^^  property  was  put  up  for  sale  by  auction  by  Mr. 

with  a  fonner  Gcorge  Robins,  on  April  25,  1839,  pursuant  to  the  follow- 

vendor,  and         .  •    .     i  .  •      i         i»      i 

which  pro-        mg  printed  particular  of  sale : — 

hibited  build- 
ing on  the  "  Particulars  of  a  very  valuable  plot  of  fireehold  ground, 

land,  put  it  up  .     .  ..    i  •  y  i      #•         •  i 

for  sale,  pur-  Consisting  of  the  extensive  pleasure-grounds  forming  the 
^Sraand^n-  ^P^^  P^^*  ^^  *^^  wholc  of  Lcicester-squarc,  namely,  the 
^**^th^'  ^^^^t  ^^^^^^  \2,vA  lying  within  the  railing,  and  containing 
enceofthe  3926  squarc  yards,  or  three-quarters  of  an  acre  and  ten 
not  stipulating  pcrchcs  (be  it  more  or  less).  There  is,  maJheureusemeni,  a 
chaLr  shoSd  c^^^^^^^nt  which  restrains  the  possessor  of  the  fee  simple 
enter  into  any  from  buildinff  on  this  Strand  and  unrivalled  open  space :  an 

covenant  on  .  .  ir  xr 

the  subject.  act  of  Parliament,  however,  might  remedy  the  diflGiculty; 

specific  per-*^  ^^^  ^^  will  perhaps  be  difficult  for  an  enterprising  char 

WhT'^ur-^^  acter  to  withstand  the  temptation ;  but  the  leading  fea- 

chaser,  ffehi,  turc  is  the  Certainty,  that,  in  the  immense  improvements 

tiff  was  not  en-  which  are  in  fiill  progress,  this  Square  must  necessarily  be 

veyance,*un-"  required,  or,  failing  to  make  suitable  terms  with  the  pos- 

less  on  the  scssor   of  this   Valuable   land,   an  extinguisher  must,  of 

terras  of  giving  '  o  j 

orprovidingfor  coursc,  be  at  oncc  placed  upon  the  ground  plan,  which  is 
sufficient  in-  HOW  upon  the  point  of  adoption,  namely,  to  communicate 
a^inst'^any  Covent-garden  with  Piccadilly,  thus  opening  a  grand  tho- 
breach  of  the     roughfare  to  the  city  of  London,  and  ffivinff  to  her  Majesty 

covenant  on  ^  ca  o  ^     . 

the  part  of  tlie  a  decent  and  proper  line  of  road  when  she  honours  our 
heirH,  ap-  *^      national  theatres  with  a  visit." 

pointees,  or  _.  ,  /»       t  •       i 

assigns.  Jidd,       The  conditions  of  sale  contained  no  stipulation  as  to 

also,  that  a 

covenant  on  the  part  of  the  plaintiff,  his  heirs,  executors,  administrators,  appointees,  tsi 
assigns,  with  the  defendant,  his  heirs,  executors,  and  administrators,  to  the  same  e&ct,  matiih 
mutandis,  as  the  covenant  entered  into  by  the  vendor,  on  his  own  purchase,  ougbt  to  be  ooft- 
sidered  as  a  sufficient  indemnity. 
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any  covenant  being  entered  into  on  the  part  of  the  pur-        1847. 
chaser.     The  only  condition  relating  to  the  conveyance       Moxhat 
provided,  that,  upon  payment  of  the  balance  of  the  pur-     i^jdeewick. 
chase-money,  the  purchaser  should  have  a  proper  convey- 
ance, and  any  other  assurance,  at  his  own  expense. 

Mr.  Hyam  Hyams,  one  of  the  plaintiffs,  attended  at  the 
sale,  and  bid  for  and  was  declared  the  purchaser  of  the 
plot  of  ground,  at  the  price  of  4512.  lOs,  He  afterwards 
sold  to  the  other  plaintiff,  Mr.  Moidiay,  his  interest  under 
the  contract 

It  appeared  that  the  defendant  derived  title  to  the  pro- 
perty from  one  Charles  Elms,  to  whom  it  was  conveyed 
by  an  indenture  of  release  dated  the  15th  of  July,  1808,  and 
made  between  Charles  Augustus  Tulk  of  the  one  part,  and 
Charles  Elms  of  the  other  part;  whereby,  in  consideration 
of  21021  paid  to  Tulk  by  Elms,  Tulk  granted,  bargained, 
sold,  released,  and  confirmed  unto  Elms,  his  heirs  and 
assigns,  all  that  piece  or  parcel  of  ground  or  garden,  com- 
monly called  or  known  by  the  name  of  Leicester-square 
Garden  or  Pleasure-ground,  situate,  lying,  and  being  in 
Leicester-square  aforesaid,  together  with  the  equestrian 
statue  there  standing  in  the  centre  thereof,  and  the  iron 
railings  and  stone-work  round  the  said  garden,  with  the 
appurtenances,  to  hold  the  same  unto  and  to  the  use 
of  Elms,  his  heirs  and  assigns,  for  ever;  and  the  re- 
lease contained  a  covenant  on  the  part  of  Elms,  for 
himself,  his  heirs,  executors,  administrators,  and  as- 
signs, with  Tulk,  his  heirs,  executors,  and  administra- 
tors, that  he,  the  said  Charles  Elms,  his  heirs  and  as- 
signs, would,  from  time  to  time  and  at  all  times  for  ever 
thereafter,  at  his  and  their  own  charges,  keep  and  main- 
tain the  said  piece  or  parcel  of  ground  and  square-garden, 
and  the  iron  railing  round  the  same,  in  its  then  present 
form,  and  in  sufficient  and  proper  repair,  as  a  square- 
garden  and  pleasure-garden,  and  in  an  open  state,  unco- 
vered with  any  buildings,  and  in  neat  and  ornamental 
order,  and  would  not  take  down,  or  permit  or  suffer  to 


V. 

Indebwick. 
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be  taken  down  or  defaced,  at  any  time  or  times  thereafter, 
the  equestrian  statue  now  standing  in  the  centre  of  the 
said  square-garden,  but  would  continue  the  same  in  its 
then  present  situation  and  as  it  then  was;  and,  also,  that 
it  should  be  lawful  for  the  inhabitants  of  Leicesteivsquare, 
tenants  of  the  said  Charles  Augustus  Tulk  and  of  John 
Augustus  Tulk,  Esq.,  his  father,  their  heirs  and  assigns,  as 
well  as  the  said  Charles  Tulk  and  John  Augustus  Tulk, 
their  heirs  and  assigns^  on  payment  of  a  reasonable  rent 
for  the  same,  to  have  keys  (at  their  own  expense),  and  the 
privilege  of  admission  therewith  annually,  at  any  time  or 
times,  into  the  said  square-garden  and  pleasure-ground. 

It  also  appeared,  that»  in  the  conveyance  of  the  same 
premises  to  the  present  vendor,  from  a  Mr.  Barrow,  which 
was  dated  the  28th  of  June,  1834,  the  present  vendor  en- 
tered into  the  following  covenant : — 

''  And  the  said  John  Inderwick  doth  hereby,  for  hun- 
self,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nant, promise,  and  agree  with  and  to  the  said  Robert 
Barrow,  his  heirs,  executors,  and  administrators,  that  he, 
the  said  John  Inderwick,  his  heirs,  executors,  administra- 
tors, or  assigns,  shall  and  will  at  all  times  hereafter,  ob- 
serve, perform,  and  keep  all  and  singular  the  covenants, 
conditions,  and  agreements  contained  in  the  said  re- 
cited indenture  of  release,  of  the  15th  day  of  July,  1808, 
and  which  thenceforth  ought  to  be  observed,  and  keep 
harmless  and  indemnified  the  said  Robert  Barrow,  his 
heirs,  executors,  and  administrators,  and  his  and  their 
lands  and  tenements,  goods  and  chattels,  and  also  the  real 
and  personal  representative  or  representatives  of  the  sud 
Charles  Elms,  deceased,  and  his  and  their  lands  and  tene- 
ments, goods  and  chattels,  from  and  against  the  perform- 
ance of  the  said  covenants,  conditions,  and  agreements, 
and  from  and  against  all  and  all  manner  of  actions  and 
suits,  cause  and  causes  of  actions  and  suits,  costs,  charges^ 
damages,  claims,  and  demands  whatsoever,  for  or  on  ac- 
count of  the  same,  or  in  anywise  relating  thereta" 
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The  covenant  into  which  the  defendant  required  the  1847. 
purchaser  to  enter  was  as  follows: — "And  the  said  Hyam  Moxhat 
Hyams  doth  hereby  for  himself,  his  heirs,  executors,  and  i^idj^^ick. 
administrators,  covenant  with  the  said  John  Inderwick, 
his  heirs,  executors,  and  administrators,  that  he,  the  said 
Hyam  Hyams,  his  heirs  and  assigns,  shall  and  will,  at  all 
times  hereafter,  at  his  and  their  own  costs  and  charges, 
keep  andmaintain  the  piece  or  parcel  of  ground  and  square; 
garden  hereinbefore  appointed  and  released,  and  the  iron 
railings  round  the  same,  in  its  present  form,  and  in  suffi- 
cient and  proper  repair,  as  a  square-garden  and  pleasure- 
ground,  and  in  an  open  state,  uncovered  with  any  build- 
ings^ and  in  neat  and  ornamental  order;  and  shall  not  nor 
will  take  down,  or  permit  to  be  taken  down  or  defiEtced,  at 
any  time  or  times  hereafter,  the  equestrian  statue  now 
standing  in  the  centre  of  the  said  square-garden,  but  keep 
it  in  its  present  situation,  and  as  it  now  is;  and  also,  that 
it  shall  be  lawful  for  the  inhabitants  of  Leicester-square 
aforesaid,  tenants  of  Charles  Augustus  Tulk,  of  Duke- 
street^  in  the  city  of  Westminster,  Esquire,  and  of  John 
Augustus  Tulk,  his  father,  and  of  their  heirs  and  assigns 
respectively,  as  well  as  the  said  Charles  Augustus  Tulk  and 
John  Augustus  Tulk,  and  their  heirs  and  assigns  respect- 
ively,  on  payment  of  a  reasonable  rent  for  the  same,  to 
have  keys  at  their  own  expense,  and  the  privilege  of  ad- 
mission therewith  annually,  at  any  time  or  times,  into  the 
said  square-garden  or  pleasure-ground/' 

At  the  hearing  of  the  cause,  a  decree  was  made,  referring 
it  to  the  Master  to  approve  of  a  proper  conveyance ;  and  the 
cause  now  came  on  upon  exceptions  taken  by  the  defend- 
ant to  the  report  of  the  Master,  who  had  settled  the  con- 
Teyance  without  the  introduction  of  any  covenant  on  the 
part  of  the  plaintiff. 

Mr.  Wigrcmi  and  Mr.  MiUer  in  support  of  the  exceptions. 
— ^The  particulars  of  sale  sufficiently  apprised  the  purchaser 
of  the  covenant  to  which  the  vendor  was  subject,  and 
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1847.        against  which  he  is,  therefore,  without  any  express  agree- 
HoxHAT      ment  to  that  effect,  bound  to  indemnify  the  latter  in  the 

iNDXBwicK.     ^^'^^  ^^7  ^  ^P^^  ^  ^^  of  leaseholds  bj  a  lessee  who  has 
entered  into  coYenant& 

Mr.  Russell  and  Mr.  Rounddl  Palmery  for  the  plaintiff 
— ^No  authority  can  be  produced  to  shew  that  a  purchaser 
of  a  freehold  estate  can  be  called  upon  to  enter  into  such  a 
covenant  as  is  now  required  from  the  plaintiff,  in  the  ab- 
sence of  express  stipulation;  and  the  purchaser  had  a 
right  to  consider  and  to  make  his  bidding  on  the  faith 
that  no  such  demand  would  be  made,  because,  although 
there  is  a  condition  as  to  the  conveyance,  it  is  wholly 
silent  as  to  any  covenant  being  required  from  the  vendor. 
Nor  is  such  a  covenant  required  for  the  vendor  s  protec- 
tion, his  own  being  one  which  could  not  be  enforced.  [They 
referred  to  KeppeU  v.  Bailey  (a),  Kingdon  v.  NoMe  (&).] 

The  Viob-Chancellob: — 

I  think  it  not  necessary  to  decide  the  mere  question, 
whether  any  action  or  suit  might  be  sustained  against 
Mr.  Moxhay  or  Mr.  Inderwick,  upon  the  covenant  contained 
in  the  conveyance  to  Mr.  Elms  (c) ;  nor  is  it  necessary  to 
consider  how  the  case  would  have  stood,  if,  instead  of  the 
vendor  being  the  defendant,  resisting  a  specific  perform- 
ance, the  positions  of  the  parties  to  the  suit  were  reversed, 
and  the  vendor  were  attempting  to  force  the  purchaser  to 
accept  a  defective  titla 

It  would  be  unjustifiable  to  enforce  the  contract  without 
protecting  the  vendor  from  the  consequences  of  the  cove- 
nant into  which  he  entered  with  Mr.  Barrow.  The  pur- 
chaser, therefore,  may  have  his  choice  of  being  relieved 
from  the  contract,  or  of  entering  into  such  a  covenant  as 
may  be  necessary  for  the  purpose  which  I  have  mentioned 

(a)  2  My.  &  K.  517.  decided,  as  regards  a  suit  in  equity, 

(h)  1  Mau.  &  SeL  355.  in  Tulk  ▼.  Moxhay^  2  Ph.  774. 

(c)  This  question  has  now  been 
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?he  diflScultj  may  be  surmounted  by  the  plaintiflF  entering        1847. 
Qto  a  covenant  similar  to  that  entered  into  by  the  defend-      Moxhat 
nt  with  Mr.  Barrow.  jsDilmcK. 

The  following  was  the  decree : — On  the  exceptions 
(neither  allowed  nor  overruled)  and  further 
directions,  the  plaintiffs  electing  not  to  abandon 
or  relinquish  the  purchase,  and  plaintiff  Hyams 
waiving  all  interest  in  favour  of  Moxhay,  de- 
clare the  plaintiff  Moxhay  not  entitled  to  a 
conveyance  from  the  defendant,  unless  on 
the  terms  of  giving  and  providing  for  him  a 
sufficient  indemnity  against  any  breach  or 
breaches  by  or  on  the  part  of  the  plaintiff 
Moxhay,  his  heirs,  appointees,  or  assigns,  of 
the  covenant  or  covenants  relating  to  the 
property,  contained  in  the  deed  of  1839,  on 
the  part  of  the  defendant,  with  Barrow;  and 
declare,  that  a  covenant  or  covenants,  on  the 
part  of  the  plaintiff  Moxhay,  his  heirs,  ap- 
pointees, executors,  administrators,  and  as- 
signs, with  the  defendant,  his  heirs,  executors, 
and  administrators,  to  the  same  effect,  mutatis 
mutandis,  as  the  covenant  or  covenants  with 
Barrow,  on  the  part  of  the  defendant,  ought  to 
be  considered  as  a  sufficient  indemnity  for  the 
aforesaid  purpose,  if  contained  in  the  convey- 
ance from  the  defendant  to  the  plaintiff  Mox- 
hay; and,  with  that  declaration,  refer  it  to 
the  Master  to  review  his  report,  and  approve 
of  such  indemnity  as  aforesaid;  and  the  Master 
is  to  be  at  liberty  to  receive  proposals  for,  and 
approve  a  proper  provision  for  preventing  such 
covenant  or  covenants  in  the  conveyance,  if 
given,  from  being  used  for  any  other  purpose 
than  such  indemnity  as  aforesaid. 

Reserve  further  directions  and  costs. 
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Dec.  2\$t.  Knight  v.  Cawthron. 

The  bui  ai-  1_  HIS  was  a  suit  instituted  by  the  executors  of  a  tes- 

plaintiflfe  re-  tatoF,  whom  they  alleged  to  be  one  of  four  next  of  kin  of 

offow'nexr^  an  intestate,  against  the  administrator  of  the  intestate,  for 

of  kin  of  an  in-  an  account  of  the  personal  estate,  and  for  an  apportionment 

testate,  and  /.   v       i               •                     • 

prayed  the  of  one-fourth  part  of  the  clear  residue,  and  its  payment  to 

tumal  adminis-  .1         «   •    . -ip                 1                      x  x»            j»              ^  i*                l 

tration  ao-  ^^  plaintiffs  as  such  representatives  of  one  of  four  next 

oonntB  a^^ainst  ^ftin. 
the  adminis- 
trator, and  The  bill  sought  no  relief  against  the  other  three  next  of 

the  apporUon-  •%_•       y                    • 

ment  of  one-  kin,  but  contained  the  usual  prayer  under  the  23rd  Order 

wsidue^  and^its  ^^  *^®  26th  August,  1841,  that,  upou  being  served  with  a 

22^^*^^®  copy  of  the  bill,  they  might  be  bound  by  the  proceedings 

plaintifbserved  in  the  CaUSC. 

neztofkinwith  Thesc  three  next  of  kin  had  been  duly  served  with  a 

^^L  C0P7  0fthebilL 

28rd  Order  rf  The  administrator  of  the  intestate  by  his  answer  sub- 

Aujpist,  lo41.  ,                                                                                                                   , 

The  defoidant,  mitted  to  account,  but  claimed  to  be  allowed  for  divers 

trator,  didmed  Payments,  which  he  alleged  had  been  made  by  him  in  the 

to  be  allowed  administration,  with  the  sanction  of  one  of  the  three  de- 

fior  certain  pay-  ' 

ments  out  of  fendants  who  had  been  so  served  with  the  copy  of  the  bill 

the  intestate*s 
estate,  as  hav- 

i^h  the  sanc-^  ^^  Bocou  and  Mr.  J.  H.  Law,  for  the  plaintifik 

tion  of  one  of 
such  three 

next  of  kin.  Mr.  RussbU  and  Mr.  Nalder,  for  the  defendant,  the  ad- 

The  Court  dis-  .    .  ^      ^         ^      ,               t     .               t  •      ^• 

allowed  an  ob-  muiistrator,  took  a  preliminary  objection. 

i^inistrator  ^^^  defendants,  upon  whom  a  copy  of  the  bill  had  been 

at  the  hearing,  served,  not  appearing,  the  suit  cannot  properly  proceed 

tnat  uie  uiree     

next  of  kin  The  23rd  Order  of  August,  1841,  does  not  apply  to  such 

served  with  defendants  ;  and  after  the  claim  made  by  the  defendant, 

b^'ISuf  ^  the  administrator,  to  be  allowed  for  payments  made  with  the 

not  appear,  sanction  of  One  of  these  absent  parties,  the  plaintiffs  ought 

were  necessary  i           t           i        i                            i         •           •  i 

parties,  and  uot  to  havc  brought  the  cause  to  a  hearing  without  making 

in  theh-  abT^  ^^^^  party  at  least  substantially  a  defendant :  but  as  to  all 

sence.  three  of  such  defendants,  the  claim  of  the  plaintiffs,  as  re- 
presenting one  of  the  next  of  kin,  is  in  derogation  of  theirs; 


V. 
WTHBOir. 
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and  the  administrator  has  a  right  to  require  that  all  per-  1847. 

sons  who,  as  the  plaintiffs  admit,  are  interested,  should  Knioht 

be  present  to  settle  the  rights  of  the  parties  and  the  q^, 
accounts  in  this  suit 

Mr.  Bacon  and  Mr.  J.H.Law  for  the  plaintiffs. — No  relief 
having  been  asked  against  the  three  absent  next  of  kin, 
they  come  within  the  precise  terms  of  the  Order.  [They 
cited  Powell  v.  Cockerel  (a),  and  Bateman  v.  Margerison  (6) ; 
also  Smith  v.  Tooley,  a  case  not  reported,  in  which  the  cir- 
cumstances were  similar  to  the  present,  and  the  Vice- 
chancellor  Wigram  permitted  the  cause  to  proceed.] 

Mr.  Bates,  amicus  curiae,  mentioned  a  recent  unreported 
case  of  Davis  v.  Davis^  which  involved  similar  circum- 
stances, and  in  which  the  yice-Chancellor  Wigram  had 
disallowed  a  similar  objection. 

The  case  oi  Lhyd  v.  Lloyd(c)  was  also  cited. 

The  Vice-Chanoellob: — 

There  was  no  adverse  interest  in  the  absent  parties,  in 
Bateman  v.  Margerison. 

Theoretically,  the  Order  so  broadly  interpreted  as  is 
contended  by  the  plaintiffs,  might  open  a  door  to  collu- 
sion, from  which  mischievous  consequences  might  follow; 
this  consideration  should  induce  the  Court  to  put  a  strict 
construction  upon  this  Order. 

The  Order  does  not  say  "sought  by  Ike  hilL"  The  expres- 
sion is,  in  general  terms,  "  sought!*  Now,  in  this  case,  what 
is  tantamount  to  relief  against  these  absent  defendants,  is 
at  the  bar  asked  and  sought  to  be  obtained  in  the  Master's 
office.  Again,  the  plaintiffs  claim  that  their  testator  was 
one  of  the  next  of  kin,  and  they  admit  one  of  the  absent 
defendants  to  be  a  next  of  kin.  It  would  be  open  to  her, 
if  present,  to  contend  that  she  is  the  sole  next  of  kin. 

(a)  4  Haie,  657.  (h)  6  Hare,  496. 

{c)  1  Y.  &  C.  C.  C.  181. 


V. 

Cawthbon. 
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1847.  On  the  whole,  if  I  were  nnfettered  hj  decisions,  I  should 

Knight       he  inclined  to  allow  the  objection. 

His  Honor  having  subsequently  inquired  of  the  Vice- 
Chancellor  Wigram,  what  his  decision  had  been  in  the 
unreported  cases  mentioned  at  the  bar,  said,  that  that 
learned  Judge  had  no  precise  recollection  of  either  of  the 
cases;  but  his  opinion  was,  that  in  this  case  the  absent  de- 
fendants were  within  the  provisions  of  the  Order.  And 
his  Honor  was  also  informed  that  the  Vice-Chancellor  of 
England  had  come  to  a  similar  conclusion. 

His  Honor  said,  he  did  not  feel  it  right  to  decide 
against  the  opinions  of  Judges  of  so  much  learning  and 
experience. 

The  cause  proceeded,  and  a  decree  was  made. 


1847. 
I>ec.  22rd.  BiLLINa  V.  WeBB, 

1848. 
Jan.  I2th.  and 

1849 

Fdf.  26th.  ^^  *^®  Matter  of  1  Will.  4,  c.  60. 

Where  the  real   HH 

estates  of  an       X  HIS  was  the  petition  of  Christopher  Darby  Griffiths, 

intestate  were  -■  j         ^i         i  *         .t     . 

sold  under  a  ^  puTciiaser  under  the  decree,  praying  that  some  one 
admidrtra^  might  be  appointed  to  convey  the  legal  estate  in  the 
tion,  and  the     purchased  property,  in  the  place  of  a  married  woman,  who 

heir-at-law  was  i       i     •  i  *•    a      i 

a  feme  covert,  was  the  heir-at-law  of  Ambrose  Goswell,  the  testator  in 
acknowledging  *^®  cause.  The  tcstator  died  intestate  as  to  real  estate, 
Mce*^^^        and  his  property  was  in  the  course  of  administration  in 

purchaser —        the  Suit. 

the  heir  was  a        By  the  report  of  the  Master,  dated  the  3rd  of  December, 

rwm^iTc^o.   l^^^j  i^  appeared  that  the  estates  of  which  Ambrose  Gos- 

In  such  a       -^ell  was  seiscd  or  possessed  at  the  time  of  his  decease, 

case,  where  the  ,  ^ 

costs  of  the        consisted  of  (among  others)  the  property  now  in  question ; 

suit  exceeded  ^_ 

the  funds  in      and  that  Mary  Webb,  the  wife  of  James  Webb,  (both  de- 

the  cause,  the 
Court  directed 

the  costs  of  the  purchasers,  occasioned  by  the  refusal  of  the  married  woman  to  make  the  ac- 
knowledgment, to  be  first  taxed  and  paid ;  and,  subject  thereto,  that  the  costs  of  plaintiSs 
and  defendants  should  be  taxed  and  paid  rateaUy. 
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fendants  in  the  cause,)  was  his  only  child  and  heir-at-law. 
By  the  order  on  further  directions,  dated  the  13th  of  Jan- 
uary, 1846,  it  was,  among  other  things,  ordered,  that  the 
real  estates,  whith  the  Master  by  his  report  found  the  said 
Ambrose  Goswell  died  seised  or  possessed  of,  should  be 
sold,  with  the  approbation  of  the  said  Master,  to  the  best 
piirchaser  or  purchasers  that  could  be  got  for  the  same,  to 
be  allowed  of  by  the  Master,  wherein  all  proper  parties 
were  to  join,  as  the  said  Master  should  direct 

Pursuant  to  this  order,  all  the  parties  to  the  suit,  ex- 
cept a  defendant  named  Tamdell,  attended  before  the  said 
Master,  by  their  solicitors,  on  settling  the  particulars  and 
conditions  of  sale. 

On  the  16th  of  June,  1846,  the  Master  reported  the  pe- 
titioner as  the  purchaser  of  Lot  3,  at  20021 

On  the  6th  day  of  July,  1846,  the  report  was  absolutely 
confirmed;  and,  on  the  6th  of  August,  1846,  the  petitioner 
paid  200L  Ids.  6d,  being  the  amount  of  the  purchase- 
money  and  interest,  into  court,  pursuant  to  an  order  of 
July  23,  1846,  whereby  it  was  declared  that  all  proper 
parties  should  join  in  and  execute  a  proper  conveyance  of 
the  premises  comprised  in  Lot  3,  to  the  petitioner,  or  to 
whom  he  should  appoint 

On  the  I7th  of  July,  1846,  the  draft  of  the  conveyance 
was  sent  by  the  petitioner's  solicitor  to  the  solicitor  for 
the  plaintiffs,  who,  on  the  31st  of  the  same  month,  sent 
the  draft  to  the  solicitor  of  Mr.  and  Mrs.  Webb,  in  respect 
of  the  legal  estate  of  Mrs.  Webb,  as  heiress-at-law,  and  the 
draft  was  accompanied  with  a  memorandum  that  the  con- 
veyance would  have  to  be  acknowledged  by  Mrs.  Webb, 
under  the  act  for  the  abolition  of  fines  and  recoveries. 

The  draft  was  retiihied  by  Mrs.  Webb's  solicitor  and  her 
husband,  who  stated  on  the  draft  their  objections  to  Mrs. 
Webbacknowledging  the  said  conveyance,  on  theground  that 
such  conveyance  was  not  a  volimtary  conveyance  by  her. 

The  draft  conveyance  was  afterwards  approved  of  by 


1847. 


c.  60. 
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BnjJNG 
Webb, 

▲HD 

In  re 

1  Will.  4, 

a  60. 


the  solicitor  for  the  plaintiffs,  and  by  the  solicitor  of  Mr. 
and  Mrs.  Webb,  and  on  their  behalf. 

The  engrossment,  as  finally  settled,  was,  on  the  23rd 
of  March,  1847,  sent  by  the  petitioner's^solicitor  to  the 
solicitor  for  the  plaintiffs,  who,  on  the  8th  of  April,  1847, 
forwarded  it  to  Mrs.  Webb's  solicitor. 

On  the  12th  of  June,  1847,  Mr.  and  Mrs.  Webb  attended 
at  the  office  of  the  plaintiff's  solicitor,  and  executed  the 
conveyance;  at  which  time  and  place  the  commissioners 
for  taking  acknowledgments  of  married  women  also  at- 
tended, and  explained  to  Mrs.  Webb  the  object  of  her  ac- 
knowledging the  said  deed,  and  inquired  of  her  whether 
she  intended  to  give  up  her  interest  in  the  estate  in  re- 
spect of  which  such  acknowledgment  was  proposed  to  be 
taken,  without  having  any  provision  made  for  her  in  lien 
thereof,  or  in  return  for,  or  in  consequence  of,  her  so  giv- 
ing up  her  interest  in  such  estate;  and,  in  answer  to  such 
inquiry,  Mrs.  Webb  declared  that  she  would  not,  and  re- 
fused to  make  such  acknowledgment 

The  petition,  after  stating  the  above  circumstances, 
prayed  for  an  inquiry  before  the  Master,  whether  the  de- 
fendant, Mrs.  Webb,  was  a  trustee  within  the  meaning  of 
1  Will.  4,  c.  60,  and  whether  she  neglected  or  reAised  to 
convey  the  hereditaments  and  premises  hereinbefore  men- 
tioned for  the  space  of  twenty-eight  days  next  after  a 
proper  deed  for  making  such  conveyance  had  been  ten- 
dered for  her  execution  by  the  petitioner,  or  by  an  agent 
duly  authorised  by  the  petitioner;  and,  if  the  Master 
should  find  that  Mary  Webb  was  such  trustee,  and  had 
neglected  or  refused  to  convey  such  hereditaments  and 
premises  for  the  space  of  twenty-eight  days  next  after 
a  proper  deed  for  making  such  conveyance  had  been 
tendered  for  her  execution  by  the  petitioner,  or  by  an 
agent  duly  authorised  by  the  petitioner,  then  that  the 
Master  might  approve  of  some  proper  person  in  the  place 
of  Mrs.  Webb,  to  convey,  or  join  in  conveying,  the  said 


CASES  IN   CHAKOEBY. 


719 


hereditaments  and  premises  to  the  petitioner,  or  as  the 
petitioner  shall  direct;  and  that  the  costs  and  expenses  of 
and  relating  to  the  petition,  and  any  other  petition,  and 
to  the  orders,  directions,  and  conveyances  to  be  made  in 
pursuance  of  the  act,  and  all  reasonable  and  proper  costs 
incurred  by  the  petitioner  in  endeavouring  to  obtain  the  ac- 
knowledgment of  the  deed  by  Mrs.  Webb,  might  be  raised 
and  paid  out  of  the  purchase-money  paid  into  court 

Mr.  HenntkeTy  in  support  of  the  petition. — ^This  proceed- 
ing is  the  only  one  which  the  purchaser  can  adopt  to  ob- 
tain a  conveyance,  the  Lord  Chancellor  having  held,  that 
what  was  in  StUweli  v.  Mdlersh  (a)  held  to  be  the  proper 
course  in  ordinary  circumstances,  viz.  for  the  purchaser  to 
move  that  a  proper  party  to  the  conveyance,  who  is  also 
a  party  to  the  suit,  may  be  ordered  to  convey,  cannot  be 
adopted  in  the  case  of  a  married  woman  declining  to  ac- 
knowledge the  deed.  This  was  so  held  in  Jordan  v. 
Janes  (&),  where  the  Lord  Chancellor  ultimately  consider- 
ed that  the  Court  had  no  jurisdiction  to  order  a  married 
woman  to  convey  an  estate  not  settled  to  her  separate  use. 
The  Lord  Chancellor,  however,  there  said,  "  When  once  you 
make  a  woman  a  trustee,  of  course  there  is  no  difficulty." 
Now,  in  King  v.  Leach  (c),  Vice-Chancellor  Wigram  held, 
that  where  an  estate  had  been  sold  under  an  order  of 
the  Court,  in  a  suit  instituted  by  an  equitable  mortgagee, 
the  mortgagor,  who  was  out  of  the  jurisdiction,  was  a 
trustee  within  the  1  Will  4,  c.  60.  And  in  Jackson  v.  Mil- 
Jidd  (d)  the  same  law  was  held  to  apply  in  a  creditor's  suit 
It  is  therefore  established,  that  a  decree  for  sale  consti- 
tutes the  party  having  the  legal  estate  a  trustee  within 
the  meaning  of  the  act  The  same  was,  in  effect,  decided 
in  Mobinson  v.  Wood  (e),  and  by  your  Honor  in  Jumpson 
v.  Pitchers  (/). 


1847. 


(a)  4  My.  &  Cr.  681. 

(b)  2  Pha.  172. 
{e)  2  Hare,  57. 


{d)  b  Hare,  538. 
(e)  5  Beav.  246. 
(/)  1  CoU.  13. 
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Mr.  Russell  and  Mr.  Chandless  appeared  for  the  plaintiffs 
in  the  cause. 

Mr.  Wigram  and  Mr.  Randall  appeared  for  the  defend- 
ants,  Mr.  and  Mrs.  Webb. 

TheViOE-CHAKCELLOB  referred  it  to  the  Master  to  inquire 
whether  the  conveyance  was  a  fit  and  proper  one,  and  if 
not,  to  approve  of  a  fit  and  proper  conveyance;  and  di- 
rected the  rest  of  the  petition  to  stand  over,  intimating, 
that,  according  to  his  Honor's  construction  of  the  act>  the 
petitioner  was  entitled  to  an  order  upon  his  petition  for 
the  execution  of  a  proper  conveyance,  according  to  the 
provisions  of  the  statute  1  WilL  4,  a  60. 

The  following  order  was  made : — 

That  it  be  referred  to  the  Master,  to  inquire  and 
state  whether  the  conveyance  in  the  petition 
mentioned  was  a  proper  conveyance  to  be  exe- 
cuted and  acknowledged  by  Mra  Webb  under 
the  decree;  and,  in  case  he  should  be  of  opin- 
ion that  it  was  not  a  fit  and  proper  convey- 
ance to  be  executed  and  acknowledged  hj 
her,  then  to  approve  of  a  proper  conveyance, 
to  be  executed  and  acknowledged  by  her 
under  the  decree  and  order;  and  that  the  rest 
of  the  petition  should  stand  over. 


In  pursuance  of  the  above  decree,  proceedings  were 
taken  before  the  Master,  but  he  made  no  report,  an  agree- 
ment having  been  come  to,  according  to  the  terms  of 
which  the  plaintiffs  in  the  cause,  and  the  purchasers 
of  two  of  the  lots,  gave  Mrs.  Webb  8Z.  6s.  8d  each,  being 
together  251,  upon  which  slie  acknowledged  the  three 
purchase  deeds.    This  was  not  acceded  to  ly  Mr.  Griffith, 
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the  petitioner  above  named,  who  insisted  on  his  right,  and 
refused  to  contribute  to  the  sum  paid  to  Mrs.  Webb. 

The  cause  now  came  on  upon  further  directions,  together 
with  the  petition,  which  Mr.  Griffith's  counsel  obtained 
leave  to  have  placed  in  the  paper  to  be  disposed  of  at 
the  same  time.  Notice  was  served  on  the  plaintiffs' 
solicitor,  that  Mr.  Griffith  would  then  ask  for  the  costs  of 
the  petition  out  of  his  purchase-money,  together  with  his 
costs,  charges,  and  expenses  incurred  by  the  refusal  of 
Mrs.  Webb  to  acknowledge  the  conveyance. 

The  funds  in  the  cause  were  insufficient  to  pay  the  costs 
of  the  purchasers  and  the  parties  to  the  suit.  Oav/nt  v. 
Taylor  (a)  and  Roberts  v.  Thomas  (b)  were  cited. 

Hr.  Russell  and  Mr.  Chamdless  appeared  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  RandaU  appeared  for  the  defend- 
ants, Mr.  and  Mrs.  Webb. 

Sir  F.  Simpkmson  for  another  defendant. 

Hr.  H.  Stevens  appeared  for  Mr.  Griffith. 

Mr.  Torriano  appeared  for  a  purchaser  who  had  contri- 
buted towards  the  25Z.  paid  to  Mrs.  Webb,  and  who  now 
appeared  upon  the  usual  notice,  that  his  purchase-money 
would  be  paid  out  of  court,  and  asked  for  his  costs. 

Hr.  Russell  objected,  that  the  purchaser  who  had  not 
presented  any  petition,  ought  not  to  have  appeared;  but, 
on  the  Court  intimating,  that  it  would  give  this  purchaser 
an  opportunity  of  presenting  a  petition,  if  necessary,  he 
withdrew  the  objection. 

(a)  2  Hare,  413. 
Qf)  Beported  in  Tapping  v.  Power ^  1  Hare,  407,  n.  (J). 

TOL.  L  .  B  B  B  P.  a  S. 


1847. 


1849. 
Feb.  21^. 


722 


CASES  IN  CHAKOEBT. 


1849.        The  Viob-Chancellor  : — 

The  fiinds  in  court  in  this  cause  are  applicable  in  the  first 
instance  to  pay  to  the  purchaser,  who  has  presented  the 
petition,  the  costs  of  such  petition,  and  to  pay  to  the  pur- 
chasers their  costs  occasioned  by  the  refusal  of  the  heir  at 
law  to  convey,  including,  as  to  the  purchasers  who  contri- 
buted towards  the  251.  paid  to  Mrs.  Webb,  the  reimburse- 
ment of  the  proportions  of  that  sum  advanced  by  them. 
The  plaintiffs  are  to  be  allowed  the  sum  they  contributed 
to  make  up  the  251  to  Mrs.  Webb. 

The  costs  of  all  parties  to  the  cause  must  be  taxed  and 
paid  rateably,  so  far  as  the  fiinds  in  court  will  extend; 
but  the  251  paid  to  Mrs.  Webb  must  be  deducted  from  the 
costs  of  the  defendants,  Mr.  and  Mrs.  Webb. 

The  order  directed  payment  of  the  purchasers' 
costs  out  of  the  fund  in  priority  to  the  costs  of 
the  parties  to  the  cause. 


June  I2th.    In  the  Matter  of  The  London  and  Manchester  Direct 

Independent    Railway  Company  (Remington's  Ldtb), 

AND 

In  the  Matter  of  The  Joint-stock  Winding-up  Act,  1848. 


An 


Bass's  Case. 


Two  official  JL\.is  Order  for  winding  up  the  affairs  of  this  Company  (a) 
comMnrwere   ^^®  made  OH  the  petition  of  James  Barker,  and  the  usual 

appointed 

under  the  Winding-up  Act,  1848.  Upon  a  motion  in  court  by  way  of  appeal  from  an  order 
of  the  Master,  counsel  appeared  on  behalf  of  both  official  managers ;  and  other  counsel  also 
appeared  upon  different  instructions  for  one  of  them.  The  Oourt  stopped  the  cause  until  it 
had  ascertained  which  counsel  was  instructed  by  the  actual  authority  of  that  official  mazuig<er ; 
and,  upon  his  personally  appearing  in  court,  and  stating  which  counsel  he  had  individual^ 
authorised,  the  Court  heai'd  that  coimsel  only  on  his  behalf. 

Where  certain  solicitors  appeared  upon  the  proceedings  to  have  been  appointed  by  the  offi- 
cial managers,  and  to  have  been  approved  of  by  the  Master,  the  Court  permitted  affidarits  of 
what  had  been  done  to  be  read  in  explanation  of  the  proceedings  ;  and,  it  appearing  that  the 
appointment  had  in  fact  been  made  by  one  official  manager  only,  the  Court  discharged  the  order 
approving  of  the  appointment. 

(a)  See  ante,  p.  606. 
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reference  for  that  purpose  was  directed  to  Master  Senior,        1849. 
on  the  16th  of  February,  1849.  j^re 

By  his  order,  dated  the  25th  of  May,  1849,  the  Master  ^onTn^In. 

appointed  William  Turquand  and  William  Lewis  official  chestbb  Di- 

RECT  InDE- 

managers  of  the  Company;  and  he  approved  of  the  ap-  pendent Rail- 

pointment  of  Messrs.  John  &  William  Galsworthy  as  soli-         t 

citors  to  the  official  managers;  and  he  directed,  that,  until    ^^^'^  C-^®"- 
further  order,  the  said  Messrs.  Galsworthy  should  attend 
before  him  in  the  proceedings  to  be  had  in  this  matter. 

By  another  order,  dated  the  28th  of  May,  1849,  the 
Master  ordered,  that  every  person  in  whose  custody,  posses- 
sion, or  power,  any  of  the  books  of  account,  deeds,  instru- 
ments, cash,  bills,  notes,  papers,  and  writings,  of  or  belong- 
to  the  said  Company,  might  be,  should,  on  or  before  the 
31  st  of  May,  1849,  or  within  three  days  after  service 
of  the  order,  produce  and  leave  at  the  offices  of  Messrs.  John 
&  William  Galsworthy,  2,  Charlotte-row,  Mansion  House, 
in  the  city  of  London,  solicitors  to  the  official  managers  of 
that  estate,  all  and  every  of  such  particulars  so  in  his  pos- 
session, custody,  or  power. 

This  was  a  motion  on  behalf  of  Mr.  Bass  and  Mr.  Brooks, 
two  contributories  of  the  Company,  that  so  much  of  the 
order  of  the  25th  of  May,  1849,  as  approved  of  the  ap- 
pointment of  Messrs.  Galsworthy  as  solicitors  for  the  offi- 
cial managers,  and  as  directed  that  they  should  attend 
before  him  on  these  proceedings,  and  also,  that  the  order 
of  the  28th  of  May,  1849,  might  be  discharged. 

Mr.  MusseU  and  Mr.  W.  T.  S,  Daniel  for  the  motion. 

Mr.  Molina  and  Mr.  Olasse  appeared  for  Mr.  Turquand 
and  Mr.  Lewis,  the  official  managers. 

Mr.  H.  Stevens  said,  he  had  been  instructed  by,  and  ap- 
peared alone  for,  Mr.  Lewis  on  this  motion. 

B  B  B  2 
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1849.  The  Vicb-Chancblloe: — 

Tms^Lo  ^^^  ®®*^  ^^  counsel  represent  to  me  that  they  appear  for 

DON  AND  Man-  Mr.  Lewis,  upon  different  instructions    I  must  have  the 

bbotIndb-  authorities  on  this  point  looked  into;  and  the  case  must 

™^^^  stand  over  for  that  purpose. 


6ab8*s  Oasb. 


The  case  stood  over  accordingly. 

Mr.  Lewis  having  in  the  meantime  been  sent  for,  in  an- 
swer to  a  question  by  his  Honor,  stated,  that  Mr.  Stevens 
alone  had  been  instructed  to  appear  for  him  in  this  mat- 
ter, and  that  he  had  not  authorised  Mr.  Maiins  and  Mr. 
Olasse  to  be  instructed  for  him. 

The  Vicb-Chancelloe: — 

Mr.  Lewis  having  himself  informed  me  that  he  has  au- 
thorised Mr  Stevens  alone,  and  not  Mr.  Maiins  and  Mr. 
Olasse,  to  appear  for  him  upon  this  motion,  I  can  hear 
no  counsel  to-day  for  Mr.  Lewis  but  Mr.  Stevens,  and  Mr. 
Stevens  I  will  hear. 

Mr.  Stevens  shortly  afterwards  stated,  that  the  only  au- 
thority which  he  had  been  able  to  find,  was  the  case  of 
Butterworih  v.  Claphamip),  in  which  two  counsel  appeared 
upon  a  petition  for  the  same  parties,  one  instructed  to 
consent,  and  the  other  instructed  by  a  different  solicitor 
to  oppose  it,  except  on  certain  terms;  and  in  that  case 
the  Master  of  the  Rolls  directed  the  petition  to  stand  over, 
and  the  authorities  under  which  the  solicitors  acted  to  be 
verified  by  affidavit.  An  affidavit  was  afterwards  made  by 
the  parties,  stating  their  consent  to  the  petition,  and  that 
they  had  authorised  the  first  solicitor  to  act  for  them, 
upon  which  the  order  was  made. 

The  argument  on  the  motion  then  proceeded. 

(a)  At  the  Rolls,  April  20, 1820,  cited  in  MoU  v.  Smithy  IJ.  &  W. 
673,  in  notis. 
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Mr.  Rtissdl  and  Mr.  W.  T.  S.  Daniel^  for  the  motion. —  1849. 
The  first  question  is,  whether  the  Master  has  authority  to  in  re 
appoint  a  solicitor  for  the  official  manager.  dok^ndMak- 

The  only  clause  on  which  the  authority  can  possibly    cheotkr  Di- 
be   contended  for  is  the  23rd   section,  by  which  it  is  nNDEirr  Rail- 

enacted,  that  "  it  shall  be  lawful  for  the  official  manager,         t * 

with  the  approbation  of  the  Master,  to  employ,  and  from    ^^^'^  C^^^- 
time  to  time  dismiss,  an  attorney  or  solicitor.'' 

The  facts,  as  they  appear  upon  the  affidavits,  are  these : 
that  Mr.  Turquand  and  Mr.  Lewis  were  appointed  the 
official  managers,  and  that  Mr.  Lewis,  thinking  the  busi- 
ness before  the  Master  had  terminated,  left  the  office;  that, 
after  he  had  left,  Mr.  Turquand  alone  appointed  Messrs. 
Cralsworthy  to  be  the  solicitors,  and  the  entry  on  the  pro- 
ceedings was  made.  The  Master,  not  knowing  but  that  the 
act  of  Mr.  Turquand  was  the  act  of  both  the  official  ma- 
nagers, approved  of  the  appointment 

The  order  of  the  28th  of  May  is  dependent  on  that  of 
the  25th  of  May,  and  will  fall  with  it. 

Mr.  Stevens,  for  Mr.  Lewis,  supported  the  motion. 

Mr.  JfoZin^  and  Mr.  Olasse, — ^The  right  to  appeal,  by  virtue 
of  which  the  present  motion  is  made,  is  given  by  section 
99  of  the  Winding-up  Act,  which  regulates  the  proceed- 
ings upon  which  appeals  to  this  Court  may  be  made,  in 
the  following  words: — "  And  upon  the  hearing  of  such 
appeal,  and  upon  all  applications  to  the  Court  subsequent 
to  the  order  absolute,  the  proceedings  which  shall  have 
taken  place  before  the  Master  in  the  matter  shall  be  pro- 
duced in  court,  and  no  further  or  other  evidence  shall, 
without  express  leave  of  the  Court,  be  used  in  support  of 
or  against  any  such  appeal,  except  such  proceedings.'' 

Now,  the  proceedings  which  took  place  before  the  Master 
shew  that  Messrs.  Galsworthy  have  been  appointed  the 
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1849. 


solicitors,  and  ihej  are  the  only  evidence  on  the  question 
of  the  validity  or  propriety  of  the  appointment 


/*  re 
The  Lon- 
don AND  Man- 
chester Di- 
«Bcr  Inde-        ^       ,  .  .  _   _  _     _ 

PENDENT  Rail-  Stand  over,  that  special  leave  to  read  the 

^tL_  *      he  obtained,  this  objection  was  waived. 
Babs'bCasb. 


On  an  intimation  by  the  Court,  that  the  case  might 

may 


Mr.  Malins  and  Mr.  Glasse. — At  all  events,  up  to  this 
time,  Mr.  Lewis  has  done  no  act  repudiating  the  aj^int- 
ment,  which,  from  the  proceedings,  it  must  be  assumed 
that  he  concurred  in  making. 

The  Vicb-Chancbllob: — 

Mr.  Lewis's  present  conduct  may  deserve  censure,  or  it 
may  entitle  him  to  commendation,  or  it  may  be  open  to 
neither.  Of  this  I  know  nothing,  and  can  say  nothing; 
but,  as  matters  are,  I  must  discharge  the  Master's  orders, 
so  far  as  is  asked  by  this  motion. 


June  I2th. 

It  ifl  within 
the  jurifldic- 
tion  of  the 
Master  to  dis- 
charge the 
petitioner, 
upon  whoee 
petition  the 
affidrs  of  a 
Company  are 
directed  to  be 
wound  up 
from  any  fur- 
ther attend- 
ance before 
him  in  the  pro- 
ceedings. 


Barbeb's  Case. 

Mr.  Barber  had  been  the  petitioner  upon  whose  petition 
this  Company  had  been  ordered  to  be  wound  up  before 
Master  Senior. 

By  the  Master's  order,  dated  the  25th  of  May,  1849,  he 
directed,  among  other  things,  that,  until  further  order, 
the  petitioner  should  be  discharged  from  all  further  attend- 
ance before  him  in  this  matter. 

This  was  a  motion  on  behalf  of  Mr.  Barber,  that  so  much 
of  the  order  of  the  25th  of  May,  1849,  as  directed  his  dis- 
charge from  attendance  before  the  Master,  should  be  dis- 
charged 
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Mr.  Bacon  and  Mr.  J,  H,  Palmer  for  the  motion. — By        1849. 
sect  41  of  the  Winding-up  Act,  1848,   it  was  enacted,         in  re 
that,  if  the  proceedings  before  the  Master,  under  any  order  DoJ^rDMAw- 
absolute,  not  being  proceedings  proper  to  be  taken  by  the     chmteb  Di- 
official  manager,  should  not  be  prosecuted  by  the  petitioner  fendknt  Rail- 

under  that  act,  or  other  the  person  having  the  prosecution         * 

thereof,  with  due  diligence,  or  if  for  any  other  reason  it      ^^^** 
should  appear  advisable,  it  should  be  lawful  for  the  Master, 
upon  the  application  in  that  behalf  of  any  contributory, 
to  commit  to  him  the  further  prosecution  thereof 

Now,  neither  want  of  diligence  nor  any  other  miscon- 
duct has  been  imputed  to  Mr.  Barber;  and  the  Master  has 
no  power,  without  some  such  reason,  to  discharge  Mr.  Bar- 
ber from  further  attendance  before  him. 

Mr.  Malins  and  Mr.  Olasse  opposed  the  motion,  for  Mr. 
Turquand,  one  of  the  official  managers. 

Mr.  Stevens  appeared  for  Mr.  Lewis^  the  other  official 
manager. 

The  Vicb-Chancelloe: — 

I  am  of  opinion  that  it  was  and  will  be  within  the  juris- 
diction  of  the  Master  to  discharge  Mr.  Barber  from  further 
attendance  before  him;  but,  as  the  circimistances  imder 
which  he  made  this  part  of  the  order  have  since  that  time 
been  changed,  I  will  refer  it  back  to  the  Master  to  review 
so  much  of  the  order  of  the  25th  of  May  as  refers  to  Mr. 
Barber;  but  it  will  be  competent  for  him  to  come  again 
to  the  conclusion  at  which  he  has  arrived. 
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Jvly  lO^A.     jn  tije  Matter  of  The  Oxpord  and  Worcesteb  Extension 

AND  Chester  Junction  Rahway,  with  Branches  to 
Shrewsbury,  and  Northwich  Company, 

AND 

In  the  Matter  of  The  Joint-stock  Companies  WiNDnra-u? 

Act,  1848. 

Potter's  Case. 

AlihoTigh  the  .^xN  order  had  been  made,  referring  it  to  the  Master  to 
Act  au^omes  wind  up  this  Company,  under  which  the  official  manager 
require  e^ry    l^^l  been  appointed. 

S^"^doCTi^'^  Messrs.  Potter  &  Collingridge,  the  petitioners,  had  been 
ments  relating  the  solicitors  for  the  Company  prior  to  the  date  of  the 

to  the  Com-  -•       *.  •     i  • 

pany  in  his      Order  for  Winding  up. 

^^^^°^  An  application  was  made  by  the  official  manager  to  the 

express  re-       Master,  for  an  order  directinci;  Messrs.  Potter  &  Colling- 

Bervation  of  ,  °  ^  ^ 

the  riffhts  of     ridge  to  deliver  up  the  books  of  accoimt,  deeds,  instruments, 
Coiut  cannot    cash,  bills,  uotcs,  papers,  and  writings  of  and  belonging  to 
^rtroy^or^       the  Company,  in  their  custody,  to  the  official  manager. 
injure  the  lien       This  order  having  been  served  on  Messrs.  Potter  & 

of  solicitors,  ,         , 

nor  adversely    Collingridge,  the  matter  was  again  brought  on  before  the 
auction  of^"^    Master,  upon  the  admitted  fact,  that  divers  documents  of 
widXth^  °^    ^^  Company  were  in  the  possession  of  Messrs.  Potter  & 
have  a  lien.       Collingridge,  on  which  they  claimed  a  lien,  under  the  cir- 
cumstances appearing  by  the  affidavit  of  one  of  those 
gentlemen,  who  stated,  that  there  was  then  due  and  owing 
to  them  from  the  Company  the  sum  of  190t  and  upwards, 
being  the  balance  due  to  them  (after  giving  specific  cre- 
dit for  the  sums  of  30Z.  19^.  5d,  and  532. 18«.  2c2.,  cash  paid,) 
for  business  done  and  money  expended  by  the  solicitors  for 
the  Company,  upon  the  retainer  of  the  Company,  and 
for  fees  and  charges  due  to  them  in  respect  thereof;  and 
they  claimed  to  be  entitled  to  and  claimed  a  lien  upon  all 
the  books  of  account,  deeds,  instruments,  papers,  and  writ- 
ings of  and  belonging  to  the  Company,  then  in  their  cus- 
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tody,  possession,  or  power,  in  respect  of  what  was  due  and 
owing  to  them;  and  they  submitted,  that  they  ought  not 
to  be  compelled  to  deliver  the  books  of  accoimt,  deeds,  in- 
struments, papers,  writings,  or  any  of  them,  to  any  person, 
until  they  had  been  paid  and  satisfied  what  was  so  due 
and  owing  to  themu 

After  hearing  the  parties,  the  Master  made  the  following 
order,  dated  the  22nd  of  Jtme,  1849: — "I,  Sir  Oeorge 
RosBj  the  Master  of  the  High  Court  of  Chancery  charged 
with  the  winding  up  of  this  Company,  do  order  and  direct 
that  the  said  Company,  and  George  William  Eillett  Potter 
and  Charles  Collingridge,  both  of  No.  5,  Basinghall-street, 
in  the  city  of  London,  gentlemen,  each  of  them  do,  within 
eight  days  firom  the  service  hereof,  deliver  up  to  William 
Turquand,  the  younger,  of  No.  1,  Gtiildhall  Chambers,  in 
the  City  of  London,  gentleman,  the  official  manager  of  this 
Company,  all  books  of  account,  deeds,  instruments,  cash, 
bills,  notes,  papers,  and  writings,  of  and  belonging  to  the 
said  Company,  in  their,  any,  or  either  of  their  custody, 
possession,  or  power." 

The  time  limited  for  the  delivery  of  the  documents  was 
extended  to  eight  days  instead  of  four,  to  give  to  Messrs. 
Potter  &  Collingridge  the  opportunity  of  appealing  to  this 
Court  firom  the  order. 

This  was  a  motion  to  discharge  the  order. 


1849. 

In  re 
Oxford  AKD 
worcesteb 

Extension 
AND  Chsstkb 

Junction 
Bailwat  Go. 


POITEB'B 

Casi. 


Mr.  T.  JET.  TerreU  for  the  motion. — ^The  powers  of  this 
act  cannot  be  put  in  force  so  as  to  deprive  a  solicitor  of 
his  lien.  Tour  Honor  has  held,  that  the  powers  conferred 
on  commissioners  of  bankrupt,  which  are  equally  large, 
do  not  authorise  them  to  prejudice  the  solicitor's  right: 
JSx  parte  Underwood  (a). 

Mr.  CaimSy  for  the  official  manager. — ^The  official  ma- 
nager has  no  funds  out  of  which  he  can  pay  to  these  soli- 


{a)  1  De  Gex,  190. 
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1849. 

In  re 
Oxford  AND 

WOBdSTER 

EXTENSIOK 

AND  ChESTKB 

Junction 
Railway  Ck>. 


Pottbb'b 
Casb. 


citors  the  amount  of  their  lien;  and  the  order  of  this 
Court  for  winding  up  this  Company  cannot  be  prosecuted 
if  the  claim  of  lien  is  to  prevail 

Again,  the  provisions  of  the  Winding-up  Act,  by  sect 
29,  vest  all  the  effects  of  the  Company  absolutely  in  the 
official  manager,  and,  by  sect  63,  authorise  the  Master  to 
require  every  person  to  produce  any  documents  in  his  pos- 
session ;  and  there  is  no  reservation  of  the  rights  of  lien. 

It  is  submitted,  therefore,  that  the  production  of  the 
documents  may  be  ordered;  and  such  an  order  will  not 
destroy  any  lien  which  these  solicitors  may  have. 


The  Vicb-Chancellob: — 

I  understand  that  the  Master  made  the  order  for  the 
purpose  of  having  the  question  raised  and  decided  here. 
These  solicitors  have  not  discharged  themselves.  I  can- 
not interfere  to  destroy  or  prejudice  their  lien,  and  I  must 
discharge  the  order. 

July  lOth.  Mr.  Cairns  afterwards  asked,  on  behalf  of  the  official 
manager,  that  the  order  discharging  the  order  of  the 
Master  might  not  be  drawn  up,  on  the  official  manager 
entering  into  an  undertaking  to  pay  what,  upon  taxation 
of  the  solicitor's  bill,  should  appear  due  to  him  out  of  the 
first  monies  coming  to  the  hands  of  the  official  managers. 

The  Vice-Chancellob,  without  hearing  Mr.  T.  H.  Terrdl^ 
who  appeared  for  the  solicitors,  said,  that  he  could  not  com- 
pel them  to  be  satisfied  with  such  an  undertaking. 
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Ex  parte  Pocock,  1849. 

In  the  Matter  of  The  Direct  London  and  Manchester 

Railway  Company,  May  30^. 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

An  May,  1845,  a  Company,  under  the  name  of  the  Direct  inaprovi- 
London  and  Manchester  Railway  Company,  was  provision-  2!???^^?^ 
ally  registered,  as  required  by  the  Registration  Act  of  the  Companv, 

7e    o  TT*  J.        -I  -I  /\  88,400  shArea 

&  0  Vict  C.  110.  wereaUotted, 

The  capital  was  to  be  6,000,000?.,  divided  into  100,000  j^tnt^^sV 
shares  of  50i  each.  ?«'  ™J^- .  On 

,  •  ^'^  ^i^  being 

The  deposit  required  to  be  paid  in  respect  of  each  share  thrown  out  in 
so  allotted  was  hi,  5«.,  and  a  subscribers'  agreement  and  a  Commona,  on 
parliamentary  contract  were  prepared,  and  were  each  dated  ^e  **°^ 
29th  of  September,  1845.     The  subscribers'  agreement  was  ^^  directora 
executed  by  subscribers  to  the  extent  of  87,000  shares  the  undertak- 
and  upwards,  who  were  stated  to  have  previously  paid  to  ^'gh^  ^g 
the  directors  U.  5s.  in  respect  of  each  share,  amounting  ^^^^f'"^^ 
altogether  to  460,000t  88,876  Bharea, 

The  petitioner  had  executed  the  subscribers'  agreement  delivered  up 
and  parliamentary  contract  in  respect  of  thirty  shares  al-  tifi^teT  and*^ 
lotted  to  him,  and  on  which  he  paid  the  deposit.    Another  ^^^  ^^  ^^^ 

.  .  .  .  purporting  to 

Company  was  at  the  same  time  provisionally  registered,  entitle  the 
under  the  title  of  the  Direct  Independent  London  and  pro  rata  divi- 
Manchester  Railway  Company  (a),  and  having  the  same  ^^^^^^n- 
objects  as  the  former.  ^9  after  ^^ 

tling  the 
claima  on,  and 
the  liabilitiea  o^  the  Company.     The  holders  of  87,940  of  theae  new  certificatea  received  a 
further  instalment  of  10s.  per  share,  and  signed  a  release,  admitting  a  certain  balance  only 
to  be  then  in  the  hands  of  the  directors. 

An  original  holder  of  thirty  shares,  who  received  the  former,  but  not  the  latter  instalment, 
presentea  a  petition  to  have  the  Company  wound  up  under  the  Winding-up  Act,  aD^ng  a 
refusal  or  neglect,  on  the  part  of  the  directors,  to  produce  accounts,  and  alleging  a  misappli- 
cation of  15,000/.  on  payment  of  a  deposit  on  an  agreement  for  the  purchase  of  land,  contrary 
to  the  Registration  Act : — Hdd,  not  a  case  for  making  at  once  an  order  to  wind  up  the  Com- 
pany, or  even,  without  further  materials,  for  a  reference  to  the  Master  under  the  section,  as  to 
the  expediency  of  winding  up  the  Company. 

But,  it  appearing  that  the  petitioner's  application  to  see  the  accounts  had  not  been  attended 
to,  the  petition  was  ordered  to  stand  over,  to  give  him  an  opportunity  of  seeing  them. 

(a)  See  ante,  p.  722. 
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1849.  On  the  25tli  of  October,  1845,  an  arrangement  for  the 

Ex  parte  amalgamation  of  the  two  Companies  was  concluded  between 

^/T^  the  two  managing  committees,  and  a  memorandum  in 

Thb  Dibxcpt  writing  of  that  date,  in  duplicate,  of  the  terms  and  con- 

LONDON  AND  ,    , 

Manchbstkb  ditions  of  the  amalgamation,  was  signed  on  behalf  of  the 
Companies  hj  their  respective  chairmen,  providing,  among 
other  things,  that,  imtil  the  bill  or  bills  should  have  passed 
for  making  one  of  the  lines,  the  funds  of  the  two  Compa- 
nies should  be  kept  separately,  and  should  be  under  the 
exclusive  control  of  their  respective  directors  for  the  time 
being;  and  that  none  of  the  directors  of  either  Company, 
although  sitting  at  the  same  board,  should  vote  upon  any 
question  of  finance,  in  which  the  capital  and  funds  of  the 
other  Company,  or  the  disposal  thereof,  should  be  con- 
cerned; and  that,  from  the  27th  of  September  then  last, 
imtil  the  bill  or  bills  should  have  passed,  all  costs,  chaiges, 
and  expenses,  parliamentary  or  otherwise,  (whether  incurred 
in  the  next  or  any  subsequent  session  of  Parliament,  and 
whether  the  attempts  to  obtain  an  act  or  acts  should  fail 
or  not,)  were  to  be  paid  by  the  Companies  in  equal  moieties; 
and,  for  that  purpose,  a  common  fund  was  to  be  provided 
by  the  joint  and  equal  contributions  from  time  to  time  of 
each  Company,  out  of  which  such  costs,  charges,  and  ex- 
penses were  to  be  from  time  to  time  defrayed,  such 
common  fund  to  be  under  the  control  of  the  board  of 
twenty-four  directors. 

The  petition,  and  the  affidavit  in  support  of  it,  stated, 
that  the  directors  had,  out  of  the  460,000t  arising  firom  the 
subscriptions,  paid  15,000Z.  as  a  deposit  on  the  purchase  of 
land  at  Manchester,  for  the  purposes  of  a  terminus  for  the 
Company,  and  also  large  sums  of  money  for  costs  and  ex- 
penses, amounting  in  the  whole  to  the  sum  of  100,000^ 
and  upwards. 

That  the  bill  in  Parliament  was  thrown  out  on  the 
Standing  Orders,  and  that  the  petitioner  had  applied  at 
the  office  of  the  Direct  London  and  Manchester  Railway 
Company  for  information  as  to  the  steps  intended  to  be 
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taken  by  the  directors,  and  an  inspection  of  the  accounts        1849. 
of  the  Companies,  but  could  obtain  no  information  relative      Ex  parte 
thereto;  and  that  he  thereupon,  and  at  the  request  of  nu-       P^«wKf 
merous  shareholders  in  the  Company,  convened  a  meet-    '^^^  Dnaor 
ing  of  the  parties  interested  in  both  Companies,  hj  adver-    KAKCHEanEB 
tisements,    in  April,  1846,  at    which   resolutions   were   ^^^^^^^• 
carried,  to  the  effect,  that  it  was  for  the  interest  of  the 
shareholders  that  the  affairs  of  the  Companies  should  be 
wound  up,  and  the  deposits,  less  the  fair  expenses,  return- 
ed at  the  earliest  possible  period,  and  requesting  the  di- 
rectors to  wind  up  the  affairs  and  to  return  the  deposits, 
less  the  fair  expenses,  at  the  earliest  possible  period,  and 
stating,  that  the  shareholders  protested  against  any  fur- 
ther expenses  being  incurred  in  prosecution  of  the  under- 
taking, and  that  they  would,  after  that  protest,  object  to 
and  disallow  further  expenses,  if  any. 

That  a  copy  of  the  minute  of  this  resolution  was  for- 
warded to  the  directors. 

That,  after  some  further  communication,  the  petitioner 
wrote  as  follows: — 

"  To  Sidney  M.  Hawkes,  Esq.,  secretary  to  Direct  Lon- 
don and  Manchester  Railway  Company. 

"  Sir, — ^Yours  of  the  23rd  instant,  stating  that  you  were 
instructed  to  request  that  any  application  I  might  wish  to 
make  to  the  provisional  directors  of  the  Direct  London 
and  Manchester  Railway  Company,  should  be  made  in 
writing,  induces  me  to  remind  you  that  I  did,  on  the  12th 
May  last,  in  my  individual  capacity  of  a  shareholder  in 
the  Company,  apply  to  you  for  an  inspection  of  the  deeds 
signed  by  me,  and  also  of  the  agreement  entered  into  with 
Remington's  Company,  and  that  you,  as  secretary,  pro- 
mised to  submit  such  request  to  the  directors,  and  favour 
me  with  their  reply;  but  that  I  have  not  received  any  an- 
swer to  that  application.  My  further  request,  made  to 
you  as  secretary  to  the  Company,  on  the  23rd  instant, 
was  for  the  production,  for  my  inspection  and  examination. 
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1849.  of  the  accounts  of  the  receipts  and  payments  of  the  direct- 

Ex  parte  o^s  on  behalf  of  the  Company,  with  the  bills  and  Touchers, 

^l[nrt*  ^^  *^^*  y^^  would  appoint  a  time  when  I  might  examine 

The  Dibeot  the  same.     I  shall  be  obliged  by  your  submitting  this  let- 

LONDONAND  ,         ,.  i     •     i%  •  i  j        i_  T 

Manchbotkb  ter  to  the  directors,  and  informing  me  when  and  where  1 
^^^  '  may  inspect  the  documents  and  accounts  required;  or, 
should  they  refuse  to  permit  the  inspection  of  any  of  them, 
then  their  reasons  for  such  refusal  Understanding  that 
there  will  be  a  meeting  of  the  directors  to-morrow,  I  hope 
to  receive  an  answer  in  the  course  of  that  day. 

"  June  26,  1846.  "  Tnos.  Pocock.'' 

In  answer  to  this  letter,  the  petitioner  received  the  fol- 
lowing letter  from  the  secretary: — 

''London,  June  27,  1846. 

"  Sir, — ^I  beg  to  acknowledge  the  receipt  of  your  letter 
of  yesterday's  date,  received  this  day,  which  I  will  lay 
before  the  Board  at  its  next  meeting.  You  are  in  error 
in  supposing  that  the  Board  was  appointed  to  meet  to-day. 
Such  is  not  the  fact,  nor  (owing  to  the  great  pressure  upon 
the  officers  of  the  Company,  under  present  circumstances, 
their  time  being  wholly  engaged  in  carrying  into  effect 
the  resolutions  for  winding  up  the  affairs  of  the  Company) 
is  the  day  for  the  next  meeting  yet  fixed. 

"  I  cannot  aUow  your  letter  to  pass  without  reminding 
you,  that,  in  your  interview  with  me  on  the  12th  May,  it 
was  understood  between  us,  that  you  should  apply  person- 
ally for  an  answer  to  your  request,  that  you  might  be  al- 
lowed to  inspect  the  deeds  of  the  Company.  I  stated  your 
request  to  the  Board  at  its  then  next  meeting,  and  re- 
ceived instructions  to  permit  you  to  inspect  the  deeds 
which  you  had  signed.  You  failed  to  apply  for  any  an- 
swer to  your  request  until  the  23rd  of  this  present  month 
I  then  reported  to  you  my  instructions,  as  above  men- 
tioned, and  distinctly  offered  to  you  an  inspection  of  those 
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deeds,  either  then  or  at  any  other  convenient  time.   Ton 
did  not  avail  yourself  of  this  offer. 

"  Your  further  request,  contained  in  your  letter  above 
acknowledged,  to  inspect  and  examine  the  accounts  of  the 
receipts  and  payments  of  the  directors,  shall  be  submitted 
to  the  Board  at  its  next  meeting.    I  am,  Sir,  yours  truly, 

" Sidney  M.  Hawkes,  Secretary" 


1849. 

Ex  parte 

PococK, 

In  re 

TheDirbct 

London  and 

Manchestxb 

Railway  Co. 


In  August,  1846,  the  directors  proceeded  to  divide  among 
the  shareholders  part  of  the  deposits,  to  the  extent  of  32. 10^. 
on  each  share,  and  this  amount  was  paid  on  the  thirty  shares 
allotted  to  the  petitioner,  who  took  thereupon  the  following 
certificate: — 

"1262. — ^The  Direct  London  and  Manchester  Railway  Com- 
pany (provisionally  registered). 

"  Offices,  48,  Moorgate-street,  London. 
"  The  holder  of  this  certificate,  having  delivered  up  scrip 
for  thirty  shares  in  this  Company,  in  consideration  of  hav- 
ing received  SL  lOs.  per  share,  preparatory  to  the  winding 
up  of  the  Company,  is  entitled  to  a  pro  rata  division  of  the 
funds  which  remain,  after  the  settlement  of  the  claims  on, 
and  the  liabilities  of,  the  Company. 

"Wm.  Lawrence,  I  p^^^^^-^^ 
"  Wm.  White,       J  Directors. 
"  Entd-i  S.  M.  Hawkes,  Secretary. 
^'Londouy  August  8, 1846.'' 


The  petition,  and  the  affidavit  in  support  of  it,  also  stat- 
ed that  the  directors,  in  the  year  1848,  made  a  further  divi- 
dend of  10s.  per  share  among  such  of  the  shareholders  as 
would  agree  to  execute,  and  did  execute,  a  release  and  in- 
demnity; but  that  the  petitioner  never  in  any  manner,  in 
respect  of  his  thirty  shares,  acquiesced  in  the  last-mention- 
ed division,  release,  or  indemnity,  or  accepted  the  instal- 
ment of  10&  or  any  part  thereof;  and  that  he  had  received 
no  further  answer  to  his  application  than  the  above  letter 
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of  the27tli  of  June,  1846;  and  that  there  were,  as  the  pe- 
titioner believed,  liabilities  of  the  Direct  London  and  Uaa- 
chester  Railway,  for  which  the  members  of  the  Company 
were  or  might  be  ma^e  liable. 

The  prayer  waa  for  the  usual  winding-up  order. 

In  opposition  to  the  petition,  two  of  the  directors  de- 
posed, that  the  two  Companies  were  separate,  and  that 
each  kept  its  own  funds,  and  conducted  its  own  separate 
affairs,  subsequently  to  the  agreement  for  amalgamation, 
in  the  same  manner  as  had  been  done  before  the  agree- 
ment j  nor  was  there  any  admixture  of  their  funds,  bat 
that  separate  bankers  were  employed,  and  a  separate  ac- 
count opened  as  to  the  expenses  of  the  application  to  Par- 
liament, provided  for  by  the  said  agreement;  and  that 
such  separate  accoimt  was  supplied  with  fiinds  by  the  se- 
parate payments  of  each  Company.  That,  as  soon  as  tlie 
bill  had  failed  before  the  Standing  Orders'  Committee,  the 
directors  proceeded  to  make  arrangements  for  winding  up 
the  affairs  of  the  Company  as  speedily  as  possible,  and  get- 
ting in  an  account  of  all  the  claims  and  demands  upon  the 
Company;  but,  that  it  being  afterwards  found  that  there 
were  various  claims  which  could  not  then  be  adjusted, 
they  determined  at  once  to  return  31.  10&  per  share  to 
their  shareholders.  That,  with  regard  to  the  applications 
made  by  the  petitioner  to  inspect  the  accounts,  such  ap- 
plications related  to  the  accounts  of  the  two  Companies, 
which  the  provisional  directors  could  not  comply  with; 
and  that  they  believed  that  the  shareholders  of  the  Direct 
Independent  London  and  Manchester  Railway  Company, 
or  some  of  them,  and  other  parties,  were  desirous  to  amal- 
gamate the  funds  of  the  one  railway  Company  with  the 
other,  for  which  there  were  no  just  grounds,  and  which  the 
provisional  directors  considered  themselves  bound  in  jus- 
tice to  their  constituents  to  prevent 

That  the  holders  of  88,375  shares  out  of  88,440,  whidi 
were  all  that  were  issued,  received  the  instalment  of  3i  lOa 


CA8ES  IN  CHANCEBT.  737 

per  share,  including,  (as  the  deponents  believed,)  the  thirty        1849. 

shares  allotted  to  the  petitioner;  and  that  the  scrip  certifi-  Ex  parte 

cates  of  all  these  88,375  shares  were  delivered  up  to,  and  ^7^*^' 

were  then  remaining  in  the  hands  of  the  directors.  The  Direct 

London  and 

That  holders  representing  87,940  shares,  (out  of  the    Manchebtee 
88,375  shares,  for  which  the  certificates  had  been  issued,) 
accepted  the  further  pajrment  of  lOs.  per  share,  and  signed 
a  memorandum  in  the  following  form: — 

"Whereas  the  above-mentioned  provisional  directors 
have  a  balance  of  65,279Z.  3s.  Sd,  now  remaining  in  their 
hands,  but  certain  claims  and  liabilities  of  the  Company 
are  still  outstanding  and  unsettled;  and  whereas  the  di- 
rectors have  been  urgently  requested  to  make  a  further 
return  out  of  the  said  balance,  in  which  request  I  concur, 
and  the  directors  have  accordingly  consented  to  pay  to  the 
parties  entitled  thereto,  out  of  the  said  balance,  a  further 
sum,  equal  to  10&  per  share,  upon  their  several  certificates: 
I,  the  undersigned,  being  so  entitled  in  respect  of cer- 
tificates for shares,  do  hereby  express  my  concur- 
rence in  the  settlement  of  the  Company's  afiairs  made  by 
the  said  directors,  which  has  resulted  in  the  said  balance 
of  65,2792w  3a  3d    I  therefore  hereby  consent  to  receive 

the  sum  of pounds shillings,  (being  after  the 

rate  of  10a  per  share  upon  my  certificates),  and  such  other 
pro  rati  division  of  the  balance  which  may  ultimately  re- 
main in  their  hands  upon  the  final  winding  up  the  afiairs 
of  the  said  Company,  in  satisfaction  and  discharge  of  my 
said  certificates,  and  all  claims  upon  the  said  provisional 
directors.  And  in  consideration  of  the  said  pajrment  to  me,  I 
hereby  undertake  to  repay  to  the  said  provisional  directors, 
or  the  survivor  of  them,  the  whole  of  the  said  sum  of——, 
or  such  pro  rata  part  thereof,  as  may  be  necessary  to  re- 
imburse the  provisional  directors,  or  the  survivors  of  them, 
such  sums  of  money  as  may  be  recovered  against  them  or 
any  of  them,  or  which  they  may  be  liable  to  pay,  and  which 

VOL.  I.  c  c  c  D.  G.  s. 
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1849.       the  balance  that  may  then  be  in  their  hands  may  not  be 
Bxparu     sufficient  to  satisfy,  the  smn  of ^   now  received  by 

POOOCK,  ^^ 

Inre  °^^- 

TheDirbot       NameinfvU— 

London  and  *^ 

Manohbbtkr      Place  of  abode — 

Railway  Co.         t\        •  a* 

Deecrtption — 
Date— 
Siffnaiure — ." 


The  respondents  deposed,  that,  amongst  the  number  of 
these  87,900  shares,  were  twenty  of  the  thirty  original 
shares  issued  to  the  petitioner;  and  that  the  holders  of  the 
certificates  representing  these  87,900  shares,  on  receiving 
the  said  10a  per  .share,  received  from  the  provisional  di- 
rectors a  second  certificate  in  the  following  form: — 

'^  Four  potmds  per  share  having  been  already  returned, 
the  holder  of  this  certificate  is  entitled,  in  respect  of  such 
certificate,  to  a  pro  rat&  division  of  so  much  of  the  balance 
of  21,0592.  Ss.  3d.  now  remaining  in  the  hands  of  the  pro- 
visional directors  as  shall  be  left  after  the  claims  and  lia- 
bilities of  the  Company  shall  have  been  settled,  and  the 
affairs  finally  wotmd  up/' 

That,  by  the  payment  of  the  sum  of  1 0&  per  share,  the  ba- 
lance of  65,279i.  Ss.  3d,  (being  the  balance  in  the  hands  of 
the  directors  previously  to  the  last-mentioned  payment  being 
made,)  was  reduced  to  21, 059 1  Ss.  3d  That,  by  the  afore- 
said means,  the  whole  of  the  original  scrip  or  shares  issued 
by  the  said  Direct  London  and  Manchester  Railway  Com- 
pany, excepting  sixty-five,  had  been  returned  to,  and  were 
then  in,  the  possession  of  the  said  provisional  directors; 
and,  as  to  the  sixty-five  shares,  fifty-five  of  them  were,  as  the 
deponents  believed,  lost,  and  no  claim  in  respect  of  them 
had  ever  been  made;  and  that  the  holder  of  the  remaining 
ten  shares  concurred  in  and  approved  of  the  winding  up 
of  the  affairs  of  the  Company  by  the  directors,  and  not 
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under  the  Joint-stock  Companies  Winding-up  Act,  and  was        1849. 

readyand  willing  to  receive  the  amounts  paid,  and  equal  pay-      ex  parte 

ments  with  others,  and  deliver  up  his  original  shares  to  the       ^^^*' 

directors  to  be  cancelled.  The  two  directors  further  deposed,    ThbDibbct 

--  ---,  ,  .-•*.«,     London  and 

that  the  assets  of  the  Company  then  consisted  of  25,5002.    Manchbotkb 

Three  per  cent  Consols,  and  the  dividends  thereon,  and  *^^^^^^ 
602L  19&  Id  cash,  in  the  hands  of  the  bankers,  to  the 
credit  of  the  provisional  directors;  and  also,  of  a  sum  of 
49902. 15&  lO^d,  being  the  proportion  of  the  balance  of 
expenses  of  prosecuting  the  bill  in  Parliament,  not  paid 
by  the  directors  of  the  Direct  Independent  London  and 
Manchester  Railway  Company. 

That  the  only  outstanding  demand  against  the  Direct 
London  and  Manchester  Railway  Company  was  a  claim  of 
20002.,  on  the  part  of  Mr.  Rastrick  the  engineer,  which 
claim  had  only  recently  been  made,  and  was  then  under  dis- 
cussion, the  same  being  not  in  respect  of  his  own  engineer- 
ing bill,  but  being  the  amount  of  a  verdict  and  costs  ob- 
tained against  him  by  one  of  the  parties  engaged  under  him 
on  the  line  of  railway;  but  that  Mr.  Rastrick's  own  engi- 
neering bill  had  been  settled  and  paid.  That,  as  soon  as 
the  last-mentioned  claim  had  been  settled,  the  directors 
would  be  prepared  to  divide  the  balance  in  their  hands 
amongst  the  certificate  holders,  and  finally  close. 

Mr.  Bacon  and  Mr.  J.  H,  Palmer,  in  support  of  the  peti- 
tion.— ^As  the  petitioner  has  never  signed  any  release,  but 
has  only  received  back  SI.  10«.  on  account,  he  has  a  right 
to  have  the  accounts  taken,  and  to  be  protected  from 
future  liability  under  the  provisions  of  the  act  It  can 
make  no  difference  that  the  holders  of  the  majority  of  the 
shares  have  chosen,  without  an  examination  of  any  ac- 
counts, to  sign  papers  expressive  of  their  satisfaction,  and 
admitting  the  correctness  of  the  statement  of  the  balance 
which  the  directors  have  represented  to  be  in  their  hands. 
This  is  not  a  case  in  which  the  majority  have  power  to 

0  G  G  2 
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mit  that  this  description  is  as  little  applicable  as  the 
othera 

But,  even  supposing  the  Court  has  jiirisdiction  under 
the  act,  and  that  the  petitioner  had  not  precluded  himself 
from  presenting  a  petition,  still  the  order  is  within  the 
discretion  of  the  Court;  and  when  the  Court  sees,  that,  out 
of  the  holders  of  88,400  shares,  a  person  claiming  to  hold 
thirty  only  is  the  only  one  who  does  not  concur  in  the 
settlement  already  made,  and  that  he  has  received  back 
his  whole  deposit,  except  something  less  than  502.,  a  con- 
siderable proportion  of  which  must,  in  any  event,  be  fair- 
ly deducted  for  expenses,  it  will  not,  for  the  sake  of  so 
small  a  subject  of  dispute,  harass  those  who  have  a  much 
greater  interest  in  the  matter,  by  putting  them  to  the  ex- 
pense and  trouble  of  recommencing  the  adjustment  of  the 
Company's  affairs. 


1649. 
Ex  parte 

POOOCK, 

In  re 

The  Direct 

London  and 

Manchester 

Railwat  Co. 


Mr.  Bcuxm  in  reply. 


The  Vice-Chancellob: — 

The  small  amount  of  the  pecuniary  interest  of  the  only 
petitioner  in  this  matter,  considering  the  evidence  that 
there  is  as  to  the  extent  of  the  liabilities  of  the  Com- 
pany, is  a  circimistance,  I  think,  not  unworthy  of  notice 
upon  the  present  occasion.  I  do  not,  however,  mean  to 
represent  it  as  decisive.  Another  circumstance  worthy  of 
attention,  though  also  not  decisive,  is  the  time  at  which 
this  petition  was  presented,  namely,  the  present  month  of 
May,  the  act  under  which  it  was  presented  having  received 
the  royal  assent  in  the  month  of  August  last,  considering 
especially  the  various  transactions  and  events  that  took 
place  with  regard  to  this  Company  before  the  act  had  re- 
ceived the  royal  assent. 

The  12th  section  of  the  act,  amongst  other  things, 
enables  the  Court,  upon  such  a  petition  as  the  present,  to 
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1849.  refer  it  to  the  Master,  to  make  preliminary  inquiries  as  to 

£x  parte  the  necessity  or  expediency  of  the  dissolution  and  winding 

^1^^'  ^P'  ®^  ^^  *^^  winding  up  of  a  Company;  and,  in  case 

TraDiBBor  it  should  appear,  from  the  report  upon  the   reference, 

London  AND  .  .  .      .  .      . 

Manchbstib  that  the  dissolution  and  winding  up^  or  the  winding  up 
^'^^  of  the  Company  under  the  act,  is  necessary  or  expedient, 
to  make  the  order  absolute,  which  the  act  mentions.  And 
the  14th  section  enables  the  Court,  upon  the  hearing  of 
such  a  petition,  either  originally,  or  subsequently  on  fur- 
ther direction^  to  dismiss  the  petition,  with  or  without 
costs. 

Now,  considering  the  various  transactions  that  have 
taken  place  (it  is  unnecessary  to  recapitulate  them)  brfore 
this  act  was  passed,  commencing  no  earlier  than  the  year 
1846,  I  think  it  quite  clear,  that  the  utmost  extent  to 
which  the  Court  could  by  possibility  with  propriety  assist 
the  petitioner  upon  the  present  occasion,  would  be  to  refer 
it  to  the  Master  to  consider  whether  it  is  necessaiy  (^ 
expedient  that  the  Company  should  be  wound  up  under 
the  act 

The  Court,  however,  I  apprehend,  ought  not  to  make 
such  an  order,  if  the  materials  before  it  are  such  as,  in 
the  opinion  of  the  Court,  to  shew  that  the  winding  up 
of  the  Company  under  the  act  is  not  necessary  or  ex- 
pedient; and,  upon  the  materials  now  before  me,  I  should 
have  been  of  opinion  that  it  was  not  necessary  or  expe- 
dient that  the  winding  up  of  the  Company  should  tike 
place  under  the  act,  but  for  a  single  consideration,  namely, 
that  the  accounts  have  not  been  produced  to  this  petitioner. 

If  the  accounts  had  been  produced  to  the  petition^  and 
nothing  unreasonable,  nothing  plainly  improper,  had  been 
exhibited  upon  them,  I  should  have  dismissed  the  peti- 
tion, upon  the  undertaking  which  the  respondents  were  will- 
ing to  give,  to  indemnify  the  petitioner  from  the  demand 
—a  demand  of  betpreen  200(ML  and  SOOOt,— which  has  been 
mentioned — and  to  pay  him,  if  he  would  accept  it,  the  15t, 
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of  which  mention  has  also  been  made.  I  consider  the  re- 
spondents bound,  if  the  Court  shall  think  it  necessary  to 
require  such  an  undertaking  from  them  hereafter,  to  give 
it  The  accounts  not  having  been  produced,  I  do  not  think 
it  fit  at  present  to  dismiss  the  petition;  but  I  will  allow  it 
to  stand  over,  if  the  directors  will  undertake  to  produce  the 
accounts  to  this  petitioner.    Are  they  willing  to  do  so? 


1849. 
Exparte 

POOOOK, 

In  re 
THBDntBcr 
London  AND 
Manchester 
Railway  Co. 


Mr.  Malins. — Certainly,  and  they  always  have  been. 


The  Vicb-Chancbllob  : — 

Then  let  their  accounts  be  produced  to  him — ^let  him 
have  an  opportunity  of  bringing  any  matter  arising  upon 
them  before  the  Court;  but  if  I  remain  of  my  present 
opmion,  there  must  be  something  strong  and  plainly  ma- 
terial  upon  them,  of  an  objectionable  nature,  to  induce 
me  to  act  upon  this  petition  in  the  particular  circum- 
stances of  the  case.  Let  the  petition  stand  over,  with 
liberty  to  mention  it  again. 

The  petitioner  has  received  back  all  but  50  guineas, 
and  he  may  have  152.  more.  It  is  quite  clear  that  there 
must  be  some  deduction  from  the  150  guineas  subscribed 
by  him;  and,  that  being  so,  it  is  to  a  very  small  amount 
of  contention  that  the  dispute  is  reduced,  if  I  am  right  in 
the  inference  that  the  fear  of  outstanding  liabilities  is  a 
shadow,  there  being  an  undertaking  from  the  respondents 
to  indemnify  against  the  demand  connected  with  Mr.  Bas- 
trick. 

Let  the  accounts  be  inspected  Then,  if  either  party 
shall  think  it  worth  while  to  bring  the  petition  on  again, 
let  him  do  so. 
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Exparte 

PooocK, 

In  re 

ThbDibsot 

London  AND 

Manchbbtib 

Bailwat  Co. 


of  the  27th  of  June,  1846;  and  that  there  were,  as  the  pe- 
titioner believed,  liabilities  of  the  Direct  London  and  Man- 
chester Railway,  for  which  the  members  of  the  Company 
were  or  might  be  made  liable. 
The  prayer  was  for  the  usual  winding-up  order. 

In  opposition  to  the  petition,  two  of  the  directors  de- 
posed, that  the  two  Companies  were  separate,  and  that 
each  kept  its  own  funds,  and  conducted  its  own  separate 
affairs,  subsequently  to  the  agreement  for  amalgamatioD, 
in  the  same  manner  as  had  been  done  before  the  agree- 
ment; nor  was  there  any  admixture  of  their  funds,  but 
that  separate  bankers  were  employed,  and  a  separate  ac- 
count opened  as  to  the  expenses  of  the  application  to  Par- 
liament, provided  for  by  the  said  agreement;  and  that 
such  separate  account  was  supplied  with  funds  by  the  se- 
parate payments  of  each  Company.  That,  as  soon  as  the 
bill  had  failed  before  the  Standing  Orders'  Committee,  the 
directors  proceeded  to  make  arrangements  for  winding  up 
the  affairs  of  the  Company  as  speedily  as  possible,  and  get- 
ting in  an  account  of  all  the  claims  and  demands  upon  the 
Company;  but,  that  it  being  afterwards  found  that  there 
were  various  claims  which  could  not  then  be  adjusted, 
they  determined  at  once  to  return  32.  10&  per  share  to 
their  shareholders.  That,  with  regard  to  the  applications 
made  by  the  petitioner  to  inspect  the  accounts,  such  ap- 
plications related  to  the  accounts  of  the  two  Companies, 
which  the  provisional  directors  could  not  comply  with; 
and  that  they  believed  that  the  shareholders  of  the  Direct 
Independent  London  and  Manchester  Railway  Company, 
or  some  of  them,  and  other  parties,  were  desirous  to  amal- 
gamate the  funds  of  the  one  railway  Company  with  the 
other,  for  which  there  were  no  just  grounds,  and  which  the 
provisional  directors  considered  themselves  bound  in  jus- 
tice to  their  constituents  to  prevent 

That  the  holders  of  88,375  shares  out  of  88,440,  which 
were  all  that  were  issued,  received  the  instalment  of  ZL  lOt 
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per  share,  including,  (as  the  deponents  believed,)  the  thirty        1849. 
shares  allotted  to  the  petitioner;  and  that  the  scrip  certifi-      Ex  parte 
cates  of  all  these  88,375  shares  were  delivered  up  to,  and       ^7^^^' 

were  then  remaining  in  the  hands  of  the  directors.  The  Direct 

__        ,    ,  _  ,  .  _  ^  -     -        London  and 

That  holders  representing  87,940  shares,  (out  of  the    Manchester 
88,375  shares,  for  which  the  certificates  had  been  issued,)  ^^^ 

accepted  the  further  payment  of  lOs.  per  share,  and  signed 
a  memorandum  in  the  following  form: — 

"Whereas  the  above-mentioned  provisional  directors 
have  a  balance  of  65,2792.  Ss,  3d  now  remaining  in  their 
hands,  but  certain  claims  and  liabilities  of  the  Company 
are  still  outstanding  and  unsettled ;  and  whereas  the  di- 
rectors have  been  urgently  requested  to  make  a  further 
return  out  of  the  said  balance,  in  which  request  I  concur, 
and  the  directors  have  accordingly  consented  to  pay  to  the 
parties  entitled  thereto,  out  of  the  said  balance,  a  further 
sum,  equal  to  10^.  per  share,  upon  their  several  certificates: 
I,  the  undersigned,  being  so  entitled  in  respect  of cer- 
tificates for shares,  do  hereby  express  my  concur- 
rence in  the  settlement  of  the  Company's  afiairs  made  by 
the  said  directors,  which  has  resulted  in  the  said  balance 
of  65,279t  Ss,  3d    I  therefore  hereby  consent  to  receive 

the  sum  of pounds  shillings,  (being  after  the 

rate  of  IO5.  per  share  upon  my  certificates),  and  such  other 
pro  rata  division  of  the  balance  which  may  ultimately  re- 
main in  their  hands  upon  the  final  winding  up  the  afiairs 
of  the  said  Company,  in  satisfaction  and  discharge  of  my 
said  certificates,  and  all  claims  upon  the  said  provisional 
directors.  And  in  consideration  of  the  said  payment  to  me,  I 
hereby  undertake  to  repay  to  the  said  provisional  directors, 

or  the  survivor  of  them,  the  whole  of  the  said  sum  of , 

or  such  pro  rata  part  thereof,  as  may  be  necessary  to  re- 
imburse the  provisional  directors,  or  the  survivors  of  them, 
such  sums  of  money  as  may  be  recovered  against  them  or 
any  of  them,  or  which  they  may  be  liable  to  pay,  and  which 
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1849.       the  balance  that  may  then  be  in  their  hands  may  not  be 

Ex  parte     Sufficient  to  satisfy,  the  sum  of ^    now  received  by 

me. 
Ncmie  in  full — 
ifANOHEsnEB      Plcu)e  of  obode — 

Railway  Ck>.         ri        •  ^  • 

De8cr%pUon — 
Date— 
Signature — ," 


POOOCK, 

In  re 
Thb  DnuEOT 
London  and 


The  respondents  deposed,  that,  amongst  the  number  of 
these  87,900  shares,  were  twenty  of  the  thirty  original 
shares  issued  to  the  petitioner;  and  that  the  holders  of  the 
certificates  representing  these  87,900  shares,  on  receiying 
the  said  10^.  per  share,  received  from  the  provisional  di- 
rectors a  second  certificate  in  the  following  form: — 

*'  Four  pounds  per  share  having  been  already  returned, 
the  holder  of  this  certificate  is  entitled,  in  respect  of  such 
certificate,  to  a  pro  rat&  division  of  so  much  of  the  balance 
of  21,0592.  Ss,  3d.  now  remaining  in  the  hands  of  the  pro- 
visional directors  as  shall  be  left  after  the  claims  and  lia- 
bilities of  the  Company  shall  have  been  settled,  and  the 
afiairs  finally  wound  up.'' 

That,  by  the  payment  of  the  sum  of  10^.  per  share,  the  ba- 
lance of  65,279Z.  8^.  3d,  (being  the  balance  in  the  hands  of 
the  directorspreviously  to  the  last-mentioned  payment  being 
made,)  was  reduced  to  21, 059 1  Ss.  3d  That,  by  the  afore- 
said means,  the  whole  of  the  original  scrip  or  shares  issued 
by  the  said  Direct  London  and  Manchester  Railway  Com- 
pany, excepting  sixty-five,  had  been  returned  to,  and  were 
then  in,  the  possession  of  the  said  provisional  directors; 
and,  as  to  the  sixty-five  shares,  fifty-five  of  them  were,  as  the 
deponents  believed,  lost,  and  no  claim  in  respect  of  them 
had  ever  been  made;  and  that  the  holder  of  the  renuuning 
ten  shares  concurred  in  and  approved  of  the  winding  up 
of  the  afiairs  of  the  Company  by  the  directors,  and  not 


Bailwat  Co. 


CASES  IN  CHANOBBT.  739 

under  the  Joinirstock  Companies  Winding-up  Act,  and  was        184D. 

readyand  willing  to  receive  the  amounts  paid,and equal  pay-      es parte 

ments  with  others,  and  deliver  up  his  original  shares  to  the       ^/^^^' 

directors  to  be  cancelled.  The  two  directors  further  deposed,    TheDirbct 

-,  -,_,  -  ."i/.^!     London  and 

that  the  assets  of  the  Company  then  consisted  of  25,500^    MANcnssmi 

Three  per  cent.  Consols,  and  the  dividends  thereon,  and 
502L  19&  Id  cash,  in  the  hands  of  the  bankers,  to  the 
credit  of  the  provisional  directors;  and  also,  of  a  sum  of 
49902.  15a  lO^d,  being  the  proportion  of  the  balance  of 
expenses  of  prosecuting  the  bill  in  Parliament,  not  paid 
by  the  directors  of  the  Direct  Independent  London  and 
Manchester  Hallway  Company. 

That  the  only  outstanding  demand  against  the  Direct 
London  and  Manchester  Railway  Company  was  a  claim  of 
2000^,  on  the  part  of  Mr.  Rastrick  the  engineer,  which 
claim  had  only  recently  been  made,  and  was  then  under  dis- 
cussion, the  same  being  not  in  respect  of  his  own  engineer- 
ing bill,  but  being  the  amount  of  a  verdict  and  costs  ob- 
tained against  him  by  one  of  the  parties  engaged  under  him 
on  the  line  of  railway;  but  that  Mr.  Rastrick's  own  engi- 
neering bill  had  been  settled  and  paid.  That,  as  soon  as 
the  last-mentioned  claim  had  been  settled,  the  directors 
would  be  prepared  to  divide  the  balance  in  their  hands 
amongst  the  certificate  holders,  and  finally  close. 

Mr.  Bacon  and  Mr.  J,  H.  Palmer^  in  support  of  the  peti- 
tion.— As  the  petitioner  has  never  signed  any  release,  but 
has  only  received  back  32.  10^  on  account,  he  has  a  right 
to  have  the  accounts  taken,  and  to  be  protected  from 
future  liability  under  the  provisions  of  the  act  It  can 
make  no  difference  that  the  holders  of  the  majority  of  the 
shares  have  chosen,  without  an  examination  of  any  ac- 
counts, to  sign  papers  expressive  of  their  satisfaction,  and 
admitting  the  correctness  of  the  statement  of  the  balance 
which  the  directors  have  represented  to  be  in  their  hands. 
This  is  not  a  case  in  which  the  majority  have  power  to 
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1849.        bind  a  person  who  does  not  accede  to  their  views.    The 
Esparu      petitioner  has  never  had  the  accounts  produced  to  him ;  his 
^/n^'       petition  points  out  one  breach  of  trust,  of  which  the  di- 
Thk  Direct    rectors  have  been  guilty,  that  of  making  a  large  payment 
Manchester    for  the  site  of  a  station,  which  it  is  illegal  for  a  Company 
^^^^     '    only  provisionally  registered  to  do.     This  payment,  of 
course,  the  directors  have  allowed  to  themselves  in  stating 
the  balance  in  their  hands;  and,  although  every  other 
shareholder  should  permit  them  to  do  so,  it  would  not  pre- 
judice the  right  of  the  petitioner  to  have  the  accounts 
taken  upon  a  proper  footing. 

Mr.  Rolty  Mr.  Malins,  Mr, Hoggins,  and  Mr,Glassey  for  the 
directors  who  were  respondents. — The  original  contract 
between  the  scripholders  and  directors  was  at  an  end  when 
they  delivered  up  their  scrip  certificates  and  received  the 
first  instalment  of  32. 10^.  They  then  took  fresh  certifi- 
cates and  entered  into  a  new  contract,  determining  all 
former  stipulations  and  substituting  a  simple  one  for  dis- 
tribution by  the  directors  of  the  balance  then  remaining 
in  their  hands  among  the  holders  of  the  new  certificates, 
according  to  the  proportions  therein  specified.  Therefore, 
all  circumstances  antecedent  to  this  transaction  are  imma- 
terial The  petitioner  has  nothing  but  certificates  en- 
titling him  to  the  benefit  of  the  second  contract,  which 
amounted  in  substance  to  a  sale  of  the  original  scrip  cer- 
tificates for  a  valuable  consideration.  The  document, 
signed  by  those  who  received  the  first  instalment,  was  an 
efiectual  adjustment  up  to  the  time  of  its  date. 

The  only  one  of  the  eight  cases  specified  in  the  5th  sec- 
tion of  the  act,  within  which  it  can  be  attempted  to  bring 
the  present  Company,  is  the  7th.  But  this  Company  has 
not  been  dissolved;  nor  has  it  ceased  to  carry  on  business, 
for  it  never  carried  on  any  business.  Therefore,  the  only 
remaining  question  is,  whether  it  is  "  carrying  on  busi- 
ness for  the  purpose  of  winding  up  its  affairs."     We  sub- 
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mit  that  this  description  is  as  little  applicable  as  the 
othera 

But,  even  supposing  the  Court  has  jurisdiction  under 
the  act,  and  that  the  petitioner  had  not  precluded  himself 
from  presenting  a  petition,  still  the  order  is  within  the 
discretion  of  the  Court;  and  when  the  Court  sees,  that,  out 
of  the  holders  of  88,400  shares,  a  person  claiming  to  hold 
thirty  only  is  the  only  one  who  does  not  concur  in  the 
settlement  already  made,  and  that  he  has  received  back 
his  whole  deposit,  except  something  less  than  50Z.,  a  con- 
siderable proportion  of  which  must,  in  any  event,  be  fair- 
ly deducted  for  expenses,  it  will  not,  for  the  sake  of  so 
small  a  subject  of  dispute,  harass  those  who  have  a  much 
greater  interest  in  the  matter,  by  putting  them  to  the  ex- 
pense and  trouble  of  recommencing  the  adjustment  of  the 
Company's  affairs. 


1649. 
Expartt 

POCOCK, 

In  re 

The  Direct 

London  AND 

Manchesteb 

RaUiWat  Co. 


Mr.  Bacon  in  reply. 


The  Vice-Chancellob: — 

The  small  amount  of  the  pecuniary  interest  of  the  only 
petitioner  in  this  matter,  considering  the  evidence  that 
there  is  as  to  the  extent  of  the  liabilities  of  the  Com- 
pany, is  a  circumstance,  I  think,  not  imworthy  of  notice 
upon  the  present  occasion.  I  do  not,  however,  mean  to 
represent  it  as  decisive.  Another  circumstance  worthy  of 
attention,  though  also  not  decisive,  is  the  time  at  which 
this  petition  was  presented,  namely,  the  present  month  of 
May,  the  act  imder  which  it  was  presented  having  received 
the  royal  assent  in  the  month  of  August  last,  considering 
especially  the  various  transactions  and  events  that  took 
place  with  regard  to  this  Company  before  the  act  had  re- 
ceived the  royal  assent 

The  12th  section  of  the  act,  amongst  other  things, 
enables  the  Court,  upon  such  a  petition  as  the  present,  to 


Railway  Co. 


742  OASES  IK  OHANOBBT. 

1849.       refer  it  to  the  Master,  to  make  preliminary  inquiries  as  to 
Ex  parte      the  necessity  or  expediency  of  the  dissolution  and  winding 
^1^^'      ^P»  ®^  ^^  *^^  winding  np  of  a  Company;  and,  in  case 
TraDiBBor    it  should  appear,  fjpom  the  report  upon   the   reference, 
MANCHBsnot   that  the  dissolution  and  winding  up^  or  the  winding  up 
of  the  Company  under  the  act,  is  necessary  or  expedient, 
to  make  the  order  absolute,  which  the  act  mentions.   And 
the  14th  section  enables  the  Court,  upon  the  hearing  of 
such  a  petition,  either  originally,  or  subsequently  on  fur- 
ther direction^  to  dismiss  the  petition,  with  or  without 
costs. 

Now,  considering  the  various  transactions  thai  have 
taken  place  (it  is  unnecessary  to  recapitulate  them)  brfore 
this  act  was  passed,  commencing  no  earlier  than  the  year 
1846,  I  think  it  quite  clear,  that  the  utmost  extent  to 
which  the  Court  could  by  possibility  with  propriety  assist 
the  petitioner  upon  the  present  occasion,  would  be  to  refer 
it  to  the  Master  to  consider  whether  it  is  necessaiy  or 
expedient  that  the  Company  should  be  wound  up  under 
the  act 

The  Court,  however,  I  apprehend,  ought  not  to  make 
such  an  order,  if  the  materials  before  it  are  such  as,  in 
the  opinion  of  the  Court,  to  shew  that  the  winding  up 
of  the  Company  under  the  act  is  not  necessary  or  ex- 
pedient; and,  upon  the  materials  now  before  me,  I  should 
have  been  of  opinion  that  it  was  not  necessaiy  or  expe- 
dient that  the  winding  up  of  the  Company  should  take 
place  under  the  act,  but  for  a  single  consideration,  namely, 
that  the  accounts  have  not  been  produced  to  this  petitioner. 

If  the  accounts  had  been  produced  to  the  petitioner,  and 
nothing  unreasonable,  nothing  plainly  improper,  had  been 
exhibited  upon  them,  I  should  have  dismissed  the  peti- 
tion, upon  the  imdertaking  which  the  respondents  were  will- 
ing to  give,  to  indemnify  the  petitioner  from  the  demand 
— a  demand  of  between  2000i  and  3000t, — ^which  has  been 
mentioned — and  to  pay  him,  if  he  would  accept  it,  the  15/, 
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of  which  mention  has  also  been  made.  I  consider  the  re- 
spondents bound,  if  the  Court  shall  think  it  necessary  to 
require  such  an  undertaking  from  them  hereafter,  to  give 
it  The  accounts  not  having  been  produced,  I  do  not  think 
it  fit  at  present  to  dismiss  the  petition;  but  I  will  allow  it 
to  stand  over,  if  the  directors  will  undertake  to  produce  the 
accounts  to  this  petitioner.    Are  they  willing  to  do  so? 


1849. 

Ex  parte 
PooooK, 
In  re 
Thb  Direct 
London  AND 
Manchester 
Railway  Co. 


Mr.  Malins. — Certainly,  and  they  always  have  been. 


The  Vicb-Chancbllob: — 

Then  let  their  accounts  be  produced  to  him — ^let  him 
have  an  opportunity  of  bringing  any  matter  arising  upon 
them  before  the  Court;  but  if  I  remain  of  my  present 
opinion,  there  must  be  something  strong  and  plainly  ma- 
terial upon  them,  of  an  objectionable  nature,  to  induce 
me  to  act  upon  this  petition  in  the  particular  circum- 
stances of  the  case.  Let  the  petition  stand  over,  with 
liberty  to  mention  it  again. 

The  petitioner  has  received  back  all  but  50  guineas, 
and  he  may  have  151  more.  It  is  quite  clear  that  there 
must  be  some  deduction  from  the  150  guineas  subscribed 
by  him;  and,  that  being  so,  it  is  to  a  very  small  amount 
of  contention  that  the  dispute  is  reduced,  if  I  am  right  in 
the  inference  that  the  fear  of  outstanding  liabilities  is  a 
shadow,  there  being  an  undertaking  from  the  respondents 
to  indemnify  against  the  demand  connected  with  Mr.  Bas- 
trick. 

Let  the  accounts  be  inspected.  Then,  if  either  party 
shall  think  it  worth  while  to  bring  the  petition  on  again, 
let  him  do  so. 
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Jydy  13;A. 


Ex  parte  Babnett  and  Others, 
In  the  Matter  of  The  Ipswich,  Noewich,  and  Yarmouth 

Railway  Company, 

AMD 

In  the  Matter  of  The  Joint-stock  Companies  WrHDnrG-ur 

Act,  1848. 

The  Court  X  HE  usual  Order  for  winding  up  the  affairs  of  this  Com- 

dire^^^tiie'^'  pany  had  been  obtained  on  the  25th  of  May,  1849,  upon 

r^obfr-st^k'^  the  petition  of  Richard  Green,  of  Framlingham,  Suffolk 

company  un-  The  petition  on  which  the  order  was  made,  stated  that 

fng-up\^"^'  the  Company  had  been  provisionaUy  registered  under  the 

SuonTffi-  7&8  Vict  Clio. 

*tr  ^'^  b*""*  "^^^  ^^  capital  of  the  Company  was  1,200,0001,  m 

omitting  ma-  60,000  shares  of  20Z.  each,  with  a  deposit  of  22.  per  share; 

■tances^within  Th^'*  fifteen  sharcs  in  the  Company  had  been  allotted  to 

^^^^^^^^  the  petitioner,  and  that  he  had  paid  the  deposit  of  2i  per 

which  ought  share,  and  that  he  had  executed  the  subscribers*  agreement 

to  have  been  t         t  .  i»        i      <i 

brought  to  the  and  parliamentary  contract  m  respect  of  such  shares. 
Court.  *^  This         "^^^^  divers  other  persons  had  applied  for  shares,  which 
objection  was    ^j^j  bg^n  allotted  to  them ;  but  that  they  had  neglected  to 

taKen  at  tne 

first  meeting     take  such  shares,  or  to  pay  the  deposits  thereon. 

n6iV)T6  fill 6 

Master.  Upon      That  application  had  been  unsuccessfully  made  to  Par- 
pre^^ted         liament  for  a  bill  to  authorise  the  construction  of  the 

promptly  af-      railway. 

terwardfl,  the 

Court  dis-  That  large  sums  had  been  laid  out  and  liabilities  incur- 

charged  the  j  .     t*  .\.     r\ 

order  for  wind-  ^cd  ou  account  of  the  Company. 

TOst^^'  Tist  -"^^  petition  proceeded  to  state,  that  the  Company  had 

the  petitioner  been  dissolvcd,  and  had  ceased  to  carry  on  business,  and 

tained  the  that  the  secretaries  and  clerks  of  the  Company  had  been 

wmtujig-up  discharged,  and  the  place  of  business  of  the  Company  had 

The  Court  i^^^n   abandoned,    although  the  affairs  of  the  Company 

tain  the  former  had  not  been  fully  woimd  up. 

order  at  the 

request  of  an  independent  contributory;  but  discharged  it  without  prejudice  to  any  applica- 
tion that  might  be  made  to  wind  up  the  Company. 

Qucere,  whether,  where  an  order  for  winding  up  is  discharged  on  account  of  the  omisskm 
of  material  circumstances  in  the  petition,  contributorics  can  recover  their  ooets  of  atteodii^ 
before  the  Master  against  the  petitioner  for  winding  up. 
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The  usual  advertisement  of  the  order  was  inserted  in  1649. 

the  London  Oazette,  of  Tuesday,  the  5th  of  June,  1849;  Eg  pane 

and  the  advertisementfor  the  appointment  of  an  official  ma-  j^  ^  ' 

naccer  of  the  Company  was  inserted  in  the  London  Oazette,  J™  Ipswich, 

^^  r     'f  Norwich,  AND 

of  Friday,  the  8th  of  June,  and  Tuesday,  the  12th  of  June,     Yarmouth 
18*^;  and  in  the  Times,  of  the  8th  of  June,  1849;  and  in 
the  Ipswich  Journal,  of  the  9th  of  June,  1849. 

On  Friday,  the  21st  of  June,  1849,  the  solicitors  to  Mr. 
Green,  in  conformity  with  the  adyertisement,  went  in  he- 
fore  the  Master  to  whom  the  order  was  referred,  to  pro- 
pose an  official  manager. 

The  present  petition  stated,  that  the  advertisement  in 
the  London  Oazette,  of  the  5th  of  June,  was  the  first  no- 
tice that  the  petitioners  had  of  any  proceedings  under 
the  act 

The  present  petitioners  appeared  before  the  Master,  and 
objected  to  any  further  proceeding  in  this  matter,  and 
gate  notice  that  they  should  forthwith  present  a  peti- 
tion  praying  that  the  order  for  winding  up  the  Com- 
pany might  be  discharged.  The  Master  suspended  his 
proceedings. 

The  present  petition,  afterstatingthepetition  of  Mr.  Green 
and  the  order  made  thereon,  stated  that  the  petitioners 
were  members  and  contributors,  and  three  of  the  directors  of 
the  Company;  and  that,  immediately  after  the  unsuccess- 
ful application  to  Parliament,  in  the  session  of  1846,  the 
directors  called  the  shareholders  together  for  the  purpose 
of  considering  whether  the  undertaking  should  be  further 
proceeded  with,  or  altogether  abandoned;  and  that,  at 
such  meeting,  it  was  resolved,  that  it  should  be  abandon- 
ed; and  that,  after  payment  of  the  expenses  incurred  in 
promoting  the  undertaking,  the  balance  of  the  deposit  of 
2/L  per  share  paid  upon  the  shares  in  the  Company  should 
be  returned  to  the  shareholders;  and  it  was  further  re- 
solved, that  an  immediate  return,  in  respect  of  such  de- 
posit, to  the  extent  of  25«.  per  share,  should  be  paid  to  the 
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1849.  shareholders,  and  that  the  balance  thereof  should  be  di- 

Sx  parte  vided  after  the  expenses  should  be  ascertained. 
^^^'         ^^*>  accordingly,  each  of  the  shareholders  in  the 

Thk  Ipswich,  Company,  excepting  one  John  Bishop,  sent  in  their  scrip 

NORWICH,  AND  ^     m 

Yarmouth     to  the  secretary  of  the  Company,  and  received  the  pay- 

^'^^     *   ment  of  25«.  in  respect  of  the  shares  held  by  hh%  or 

her  in  the  Company,  and  at  the  same  time  recdved 

the  following  certificate  signed  by  the  secretary  of  the 

Company: — 

"No.  777. — Ipswich,  Norwich,  and  Yarmouth  Railway 

Company. 

"  Offices,  12,  Old  Jewry  Chambers, ,  1846. 

"  The  holder  of  this  certificate  having  delivered  scrip 

for  shares  in  this  Company  to  be  cancelled,  in 

consideration  of  having  received  thereon  12.  ^  per  share, 
preparatory  to  the  dissolution  of  the  Company,  is  entitled 
to  a  further  pro  rata  division  of  the  balance  that  may  re- 
main of  the  funds  thereof,  after  discharging  thereout  all 
claims  upon  and  liabilities  of  the  Company  and  directors, 
in  full  discharge  of  all  claims  upon  the  Company  and  di- 
rectors for  this  his  share  and  interest  whatsoever  in  the 
said  undertaking. 

,  Secretary.' 


it .cy.*^.-...-*^*^. " 


That  the  directors  shortly  afterwards  proceeded  to  dis- 
charge the  debts  and  liabilities  of  the  Company;  and,  after 
the  same  had  been  so  discharged  and  paid,  they  caused  an- 
other meeting  of  the  shareholders  to  be  called,  viz.  in  the 
month  of  September,  1846,  under  the  provisions  of  the 
9  &  10  Vict  c  28,  and  submitted  to  them  a  statement  of 
the  accounts  of  the  undertaking,  and  of  the  balance  which 
remained  to  be  divided  amongst  them,  and  which  balance 
permitted  a  return  of  the  further  simi  of  4*.  per  share ;  and 
at  such  meeting  it  was  unanimously  resolved  that  the  Com- 
pany should  be  dissolved- 
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That  the  whole  of  the  shareholders  in  the  Company  ap-        1B49. 
plied  for  and  received  the  fiirther  sum  of  4s8.  on  each  of      Sx  parte 
their  shares  in  the  Company,  excepting  twenty-seven  per-        ^S^' 
sons,  holding  650  shares  in  the  Company;   and  the  fur-   The  Ipswich, 

'  ®  ^        r     .^  ?  Norwich,  and 

ther  sum  of  4«.  per  share,  to  which  such  650  sharehold-     Tabmouth 
ers  would  be  entitled  in  respect  thereof,  amounted  to  the 
sum  of  1302. 

That  it  was  arranged  by  the  directors  of  the  Company, 
that  the  sum  of  130Z.  should  be  paid  over  by  the  Company 
to  the  present  petitioners,  to  be  held  by  them  for  the  per- 
sons entitled  thereto  in  respect  of  the  shares,  and  to  be 
paid  to  them  when  demanded;  so  that  all  the  afiairs  of  the 
Company  had  been,  in  fact^  long  since  wound  up,  closed, 
and  determined. 

The  present  petition  also  stated,  that  advertisements 
had  been  inserted  in  all  the  London  daily  newspapers,  and 
in  the  several  Suffolk,  Norfolk,  and  North-of-England  news- 
papers, on  several  occasions,  giving  notice  to  the  sharehold- 
ers that  such  sum  of  4&  per  share  was  payable  upon  the 
shares  in  the  Company,  and  that  the  affairs  of  the  Com- 
pany would  be  closed  on  the  24th  of  December,  1846;  on 
which  day  the  offices  of  the  Company  were  given  up. 

The  present  petition  also  stated,  that  the  petitioners 
held  the  sum  of  13021,  which  they  were  ready  to  divide 
among  the  persons  entitled  thereto,  and  that  all  the 
debts  and  liabilities  of  the  Company  had  been  paid  and 
discharged. 

The  facts  above  stated  as  being  set  forth  in  the  pre- 
sent petition,  were  verified  by  affidavit,  and  none  of  them 
had  been  suggested  to  the  Court  in  the  petition  of  Mr. 
Chreen. 

It  further  appeared,  that  Mr.  Green  had  made  an  affi- 
davit in  support  of  his  petition  before  Mr.  Edwards,  a  soli- 
citor, of  Framlingham;  and  that  the  only  contributory  on 
whom  notice  of  the  intended  application  to  this  Court  by 
Mr.  Green  had  been  served  was  the  brother  of  Mr.  Ed- 
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1849.  wards;  that  Mr.  Green  must  have  known  who  were  the 

Ex  parte  directors  of  the  Company;  and  that  he  must  also  have 

^^n^'  known  the  above  circumstances,  not  disclosed  in  his  peti- 

The  Ipswich,  tion,  and  must  have  received  the  return  of  the  two  sums 

Norwich,  and 

YARMOUTH     of  11.  Ss.  and  48.  on  his  shares. 

After  the  present  petition  had  been  filed,  application 
was  made  to  the  present  petitioners  for  an  inspection  of 
the  books  and  accounts,  but  which  was  refused  by  them. 

TSi.K.  8.  Parker  and  TAx.Heiherington  for  the  petitionee 

Mr.  Malim  and  Mr.  Rowburghy  for  Mr.  Green. — Mr. 
Green's  petition  contained  all  necessary  statements  en- 
titling him  to  the  order  to  wind  up  this  Company,  and 
all  other  proceedings  required  by  the  act  have  been  taken; 
and  it  would  be  difficult  to  limit  the  extent  of  statements 
affecting  such  companies  as  these  in  a  petition,  if  the  peti- 
tion entered  into  details  of  circumstances  beyond  those 
which  were  necessary  to  be  stated  to  bring  the  case  wiilun 
the  operation  of  the  act 

It  is  manifest  that  large  funds  have  been  received  by 
these  directors,  the  account  of  which  does  not  appear  to 
have  been  rendered  or  audited,  or  submitted  to  any  proper 
investigation;  and,  although  the  present  petitioners  ask  to 
have  the  order  for  winding  up  discharged,  they  refuse  to 
afford  Mr.  Green  an  inspection  of  the  books. 

The  present  application  is  in  the  nature  of  a  re-hearing 
of  the  former  order;  and,  by  the  Winding-up  Act,  184?8,  it  is 
enacted,  "  that  every  order  made  by  the  Master  of  the 
Rolls,  in  England  or  Ireland,  or  any  of  the  Vice-Chancel- 
lors  in  England,  under  this  act,  may  be  re-heard  before  the 
Lord  Chancellor  of  Great  Britain  or  Ireland,  as  the  case 
may  be;  and  such  re-hearing  may  be  brought  before  the 
Lord  Chancellor  by  way  of  motion"  (c^)-    It  is  submitted, 

(a)  Sect.  101. 
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therefore,  that  the  present  application  should  be  by  mo- 
tion, and  not  by  petition,  and  should  be  made  before 
the  Lord  Chancellor,  and  not  before  this  branch  of  the 
Court. 

Mr.  Morris,  for  a  contributory,  supported  the  existing 
order.  He  referred  to  the  9th  section  (a)  of  the  act,  and 
asked,  in  case  the  Court  should  decide  that  the  order  could 
not  be  sustained  by  Mr.  Green,  that  his  client  might  be 
allowed  to  carry  on  and  prosecute  the  proceedings  under 
the  present  order. 


1849. 

Ex  parte 

Babsxvtt, 

In  re 

Thb  Ipswich, 

Norwich,  and 

TjffiMOUTH 

Railway  Co. 


The  Vice-Chancellor: — 

Under  the  particular  circumstances  of  this  case,  it  is 
to  be  remarked,  that  there  were  persons,  including  some 
of  the  present  petitioners,  on  whom  Mr.  Green's  petition 
might  have  been  properly  served,  but  on  whom  it  was  not 
served;  without,  however,  entering  on  the  observations 
which  this  remark  might  suggest,  it  is  enough  to  say,  that 
Mr.  Green's  petition  omitted  to  state  material  circumstances 
within  his  knowledge,  which  ought  to  have  been  brought 
to  the  notice  of  the  Court 

The  only  question  is,  was  the  objection  taken  in  suffi- 
cient time?  It  was  taken  at  the  first  meeting  before  the 
Master;  and  I  am  of  opinion  that  that  was  sufficient  I  dis- 


(a)  By  which  it  is  enacted, 
^'that  no  order  absolute,  nor  any 
order  or  proceeding  under  this  act, 
shall  be  impeached  by  reason  of 
the  petitioner,  or  any  of  the  peti- 
tioners, beingafterwards  discover- 
ed not  to  have  been  duly  qualified 
to  present  the  petition  on  which 
the  order  absolute  shall  have  been 
made;  provided,  that  a  petition 
maybe  presented  under  the  act 
by  some  person  duly  qualified, 


praying  to  have  the  benefit  of  the 
former  proceedings,  and  to  be  al- 
lowed to  cany  on  and  prosecute 
the  same;  and,  upon  such  peti- 
tion being  presented  and  coming 
on  to  be  heard,  such  order  shall 
be  made  as  to  the  Court  shall 
seem  necessary  and  proper,  em- 
powering and  directing  that  the 
former  proceedings  shall  be  car- 
ried on  and  prosecuted  by  the 
petitioner. 
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1849.        charge  the  former  order,  with  the  costs  of  this  application, 
Ex  parte      to  be  paid  bj  Mr.  Green. 
®^^^'  This  order  to  be  without  prejudice  to  any  other  petition. 

The  Ipswich, 

^Y^ij^      Mr.  Daniel,  for  a  contributory  who  had  appeared  by 
Railway  Ck>.  counsel  before  the  Master,  asked  for  the  contributoiy's 
costs  of  so  appearing,  against  Mr.  Green. 

His  Honor  said,  he  could  not  give  such  costs  upon  the 
present  motion;  but  he  would  hear  such  an  application, 
if  made  upon  proper  notica 


Jufiesoth  S  In  the  Matter  of  The  Valb  of  Nbath  and  South  Wales 
•^^y  ^-  Bbewbby  Company. 

Mobqan's  Cask 

The  diroctoTs  -L  HIS  was  a  motion,  on  behalf  of  Mr.  Israel  Morgan,  to 
^mted  ^tSt^  ^^^  *^®  decision  of  the  Master  who  had  inserted  Mr.  Mo^ 
stock  Com-      gan's  name  on  the  list  of  "contributories''  to  the  aboTC 

pftn  Y  called  an  ,  •  /»       • 

extraordinary    Company,  without  qualification. 

mg\y^^^        The  Company  was  formed  upon  the  terms  of  a  deed  of 

notice  stating    settlement,  of  which  the  following  were  the  material  arti- 

its  purpose  to  ^ 

be  to  receive       clcs  :^— 
from  the  direc- 

rit"n  C^"^         "1.  That  a  Joint-stock  Company  shall  be,  and  the  same 

paying  off  ad- 
vances made 

to  the  Company,  and  discharging  such  other  liabilities  as  required  to  be  paid  at  an  early 
period,  without  appropriating  to  that  purpose  the  funds  accruing  firom  the  present  trade.  At 
the  meeting,  resolutions  were  passed  for  raising  sums  by  loan  notes ;  and  one  of  the  reaolutioofl 
provided,  i£at,  if  anv  shareholder  should  be  desirous  of  retiring,  the  directors  should  be  at 
liberty  to  purchase  his  shares  at  a  price  not  exceeding  15/.  per  share,  on  his  investing  an 
amount  not  less  than  the  purchase-money  for  his  shaiies,  and  taking  the  loan  note  of  the 
Company,  payable  in  five  years,  with  interest  for  both  the  price  of  his  shares  and  the  loao. 
Copies  of  Uiese  resolutions  were  forwarded  to  all  the  shareholders,  and  some  of  them  trans- 
ferred their  shares  upon  the  terms  proposed,  making  the  stipulated  advances,  and  taking 
loan  notes.  The  powers  of  the  directors  under  the  deed  of  settlement  did  not  enable  them  to 
enter  into  this  arrangement : — Held,  that  such  a  transfer  made  by  a  shareholder  in  1844,  and 
remaining  unquestioned  till  1849,  when  the  Company  was  wound  up  under  the  Winding-up 
Act,  1848,  was  not,  on  the  ground  of  acquiescence  on  the  part  of  the  Company  or  otherwise, 
sufficient  to  restrict  his  liability  as  a  contributory  to  the  period  when  he  parted  with  his 
shares,  whatever  might  be  the  equities  between  him  and  individual  shareholderB. 
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is  hereby  fonned,  for  carrying  on  the  said  Brewery,  to  be        1849. 
intitled  'The  Vale  of  Neath  and  South  Wales  Brewery        jnre 
Company/  with  a  capital  of  125,0001,  in  6250  shares  of  '^^^' 
20t  each;  and  that  the  several  persons  parties  to  these  Sooth Wamb 

Bbkwkbt  Co. 

presents,  and  the  several  other  persons  who  shall  become  — 
proprietors  as  hereinafter  mentioned,  shall,  while  holding  ^^  ^ 
shares  in  the  capital  of  the  said  Company,  be  and  continue 
partners  in  the  said  Company,  until  the  same  shall  be  dis- 
solved under  the  provisions  hereinafter  contained;  and 
the  said  shares  shall  be  numbered  from  1  to  6250  in  the 
register  book  of  shares. 

'^  19.  With  regard  to  any  share  or  shares  in  the  capital, 
which  shall  or  may  be  forfeited  to  the  Company,  or  pur- 
chased by  the  directors,  under  the  provisions  for  that  pur- 
pose hereinaftier  contained,  it  shall  be  lawful  for  the  direc- 
tors for  the  time  being  to  sell  the  same  to  any  person  or 
persons  in  severalty,  who  shall  be  approved  of  by  them  as 
fit  to  become  a  proprietor  or  proprietors  in  respect  there- 
of, for  such  price  or  prices,  and  upon  such  terms,  as  they 
shall  think  reasonable;  and,  as  to  such  forfeited  or  pur- 
chased shares,  either  with  or  without  the  dividends  which 
may  have  been  declared  in  respect  thereof 

"22.  The  directors  shall  at  all  times  have  or  keep  in  the 
hands  of  the  bankers  of  the  Company,  such  a  balance  as 
shall  be  sufficient  to  answer  the  current  expenses  and  de- 
mands of  the  Company;  and  when  and  so  often  as  the 
balance  in  the  hands  of  the  bankers  shall  be  more  than 
sufficient  for  the  ordinary  purposes  of  the  Company,  or  for 
paying  the  yearly  dividends  to  the  proprietors,  the  di- 
rectors shall,  so  far  as  they  conveniently  can,  accumulate 
the  same  until  a  surplus  fund  be  raised  or  provided 
amounting  to  the  sum  of  10,0002.  sterling  money,  and 
shall  report  the  amount  of  such  accumulation  at  every  an- 
nual general  meeting;  and,  for  making  the  aforesaid  accu- 
mulations, the  directors  shall  lay  out  and  invest  the  monies 
or  funds  appropriated  to  such  purposes  in  the  names  of  the 
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1B49.        trustees  for  the  time  being  of  the  Company,  in  any  of  the 

In  re  public  stocks  or  funds  of  Great  Britain,  or  at  interest  upon 
'^AOT^'  Government  or  real  securities  in  England  or  Wales,  but 
South  Wai^  not  in  ^Ireland;  or  in  paying  off  and  discharging  the  said 

mortgage-money  or  sum  of  16,0001,  or  any  part  thereof; 

C^o^^  and  shall,  firom  time  to  time,  alter,  vary,  and  transpose 
the  said  stocks,  funds,  or  securities,  as  occasion  may  re- 
quire, or  as  it  shall  be  deemed  expedient;  and,  in  case  a 
sufficient  balance  at  the  bankers  cannot  be  obtained  by 
other  means,  or  for  the  purposes  to  which  such  surplus 
fund  is  by  these  presents  made  applicable,  the  said  trustees 
or  trustee  for  the  time  being,  on  being  thereunto  required 
by  the  directors,  shall  sell  and  convert  into  money  a  com- 
petent part  of  the  surplus  fund,  and  of  the  stocks,  funds, 
or  securities  in  which  the  same  shall,  for  the  time  bemg^ 
be  invested. 

"  23.  The  directors  may  from  time  to  time,  by  and  out  of 
the  surplus  fund  hereinbefore  mentioned,  purchase  and  buy 
up  any  share  or  shares  in  the  capital  stock  of  the  Company 
which  shall  be  offered  for  sale;  and  shall,  at  their  dis- 
cretion, either  sell  as  they  may  think  proper,  or  shall  suf- 
fer the  same  to  sink  into  the  general  stock  or  funds  of  the 
Company,  for  the  benefit  of  the  existing  shareholders,  ac- 
cording to  their  several  and  respective  shares  therein. 

"37.  It  shall  be  lawful  for  the  present  or  future  proprie- 
tors, and  all  persons  claiming  under  them  or  in  their  rights 
whether  by  marriage,  or  as  executors,  legatees,  guardians, 
committees,  or  assignees  upon  bankruptcy,  insolvency,  or 
otherwise,  to  assign  or  transfer  the  respective  shares  of 
such  proprietors  respectively  in  the  capital  and  property 
of  the  Company  to  any  person  or  persons  in  severalty,  sub- 
ject, nevertheless,  to  the  approbation  of  the  directors  for  the 
time  being;  but  no  assignment  or  transfer,  without  the  s^ 
probation  of  the  directors,  to  be  manifested  as  hereinafter 
mentioned,  shall  have  any  force  either  at  law  or  in  equity. 
"41.  Upon  all  transfers  of  shares  to  purchasers  and  others, 


Thb  Valb  of 
Nkath  and 
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approved  of  by  the  directors,  and  in  all  cases  of  husbands,  1849. 
executors,  administrators,  or  legatees,  applying  to  become  /n  rt 
proprietors  of  shares  belonging  to,  or  claimed  by  them  in 

those  characters,  and  being  approved  of  by  the  directors,  Sooth  Walm 

_      -  ,  Bbkwkbt  Oou 

such  alterations  shall  be  made  in  the  share  regbter  book,         

and  also  in  the  copies,  by  way  of  certificate  of  former  cS^* 
entries  therein  respecting  the  same  shares,  as  the  circum- 
stances may  require.  And  the  approbation  of  the  direc- 
tors in  all  the  above  cases,  to  be  valid,  shall  be  manifested 
by  entries  or  memorandums  to  that  efiect  in  the  share 
register  book,  under  the  signatures  of  two  of  the  directors 
for  the  time  being,  and  by  like  memorandums,  so  signed, 
added  to  or  indorsed  upon  the  copies  or  certificates  of  the 
former  entries  respecting  the  shares  in  question  in  the 
share  roister  book;  or,  instead  of  such  last-mentioned  me- 
morandums, by  such  copies  or  certificates  being  delivered 
to  the  parties  entitled  thereto,  of  the  new  or  altered  entries 
respecting  the  same  shares  in  the  share  register  book. 

^'50.  If  at  any  time  it  shall  appear  to  any  three  of  the 
directors,  or  to  six  or  more  proprietors,  being  owners  of  not 
less  than  100  shares  in  the  whole,  that  an  extraordinary 
meeting  should  be  held  of  the  proprietors  at  large,  to  take 
into  consideration  any  matter  or  matters  affecting  the  Com- 
pany, the  secretary  or  the  chairman  of  the  directors  for  the 
time  being,  at  the  requisition  of  such  three  directors,  or  six 
or  more  proprietors  as  aforesaid,  expressing  the  object  for 
which  the  meeting  is  required  to  be  held,  shall  convene  an 
extraordinary  general  meeting  of  the  proprietors  of  the 
Company,  by  letters  delivered  or  sent  through  the  General 
Post  to  the  several  proprietors,  seven  days  at  least  before 
the  time  to  be  appointed  for  holding  such  meeting,  in 
which  letters  shall  be  expressed  the  day,  hour,  and  place 
for  holding  the  same,  and  likewise  the  specific  object  or 
objects  of  the  meeting.  Any  extraordinary  general  meet- 
ing specially  called  for  the  purpose,  shall  have  full  power 

VOL.  I.  D  D  D  D.  G.  S, 


754  0A8B8  IH  OHANOBET. 

1849.        to  increase  the  capital  of  the  Company^  either  by  creation 

/^  f^        of  new  shares,  or  otherwise,  as  may  be  considered  advisable; 

'^  ^^'   ^  ^'^so  to  make  new  laws,  regulations,  and  provisions  for 

South  Walks   the  government  of  the  Company,  and  carrying  on  the 

'   affairs  or  business  thereof;  or  to  amend,  alter,  or  repeal, 

^C^!^  *  either  wholly  or  in  part,  all  or  any  of  the  existing  laws, 
regulations,  and  provisions  of  the  Company;  or  to  resolve 
on  the  dissolution  of  the  Company,  and  to  fix  a  day  for 
such  dissolution. 

^'58.  But  at  no  extraordinary  general  meeting  shall  any 
such  determination  as  above  mentioned  be  made,  unless 
seven  days'  previous  notice,  by  letter  delivered  or  sent  as 
aforesaid,  shall  have  been  given  to  the  several  proprietors  of 
the  Company,  of  every  proposed  increase  of  the  capital, 
new  regulation,  or  provision,  and  of  every  proposed  amend- 
ment, alteration,  or  repeal  of  any  existing  law,  r^piladon, 
or  provision,  or  of  the  proposed  dissolution  of  the  Company." 

The  facts,  as  they  appeared  from  Mr.  Israel  Morgan  s 
affidavit,  were  as  follow: — 

Upon,  or  shortly  after  the  establishment  of  the  Companj, 
Mr.  Morgan  agreed  to  take  five  shares  therein,  numbered 
3086,  3087,  3088,  3089,  and  3090,  and  dated  respectively 
the  13th  of  April,  1840;  and  in  1842  another  share  in  the 
Company,  (as  Mr.  Morgan  understood,)  one  of  the  newly 
created  shares,  numbered  6,  and  dated  the  5th  of  March, 
1842,  was,  without  Mr.  Morgan's  knowledge,  allotted  to 
him  by  the  directors.  He  paid  to  the  Company  the  fnll 
amounts  payable  by  him  in  respect  of  all  six  shares,  some 
time  before  the  month  of  March,  1844;  but,  as  he  was  in- 
formed and  believed  his  name  was  never  inserted  in  the 
share  register  of  the  Company,  as  the  proprietor  of  the  six 
shares,  or  any  of  them,  Mr.  Morgan  never  signed  or 
otherwise  executed  the  deed  of  settlement  of  the  Company, 
but  was  ignorant  of  its  contents.     On  April  10,  18H 
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an  extraordinary  general  meeting  of  the  shareholders  of  the        1849. 
Company  was  convened  by,  or  by  the  orders  of  the  direc-         /»  rt 

tors,  by  the  following  circular  letter  or  notice,  written  and  ^^^^^^' 

sent  by  their  secretary  to  the  respective  shareholders: —  ^^ym  Wales 

Bbewebt  Ck). 


"  Vale  of  Neath  Brewery,  Neathy  March  30,  1844.         Morgan's 

Cabs* 

"  Sir, — I  am  instructed  by  the  directors  to  give  you  notice, 
that  an  extraordinary  general  meeting  of  the  proprietors  of 
the  Vale  of  Neath  and  South  Wales  Brewery  Company  will 
be  held  at  No.  59,  Queen-square,  Bristol,  on  Wednesday,  the 
10th  day  of  April  next,  at  twelve  o'clock  precisely,  for  the 
purpose  of  receiving  from  the  directors  a  proposition  for 
paying  off  the  advances  made  during  the  recent  interrup- 
tion of  the  trade,  and  discharge  such  other  liabilities  as 
required  to  be  paid  at  an  early  period,  and  to  provide  for 
such  payments  without  appropriating  to  that  purpose  the 
funds  accruing  from  the  present  trade. 

"  I  remain  yours  faithfully, 

" Wm.  Lowther^  Secretary" 

Mr.  Morgan  received  one  of  these  circulars,  but  did  not 
personally,  or  by  proxy,  attend  the  meeting. 

Shortly  after  the  meeting,  Mr.  Moigan  received  from 
the  secretary  of  the  Company  the  following  statement  of 
the  proceedings,  which  were  had  at  the  meeting.  The  state- 
ment was  printed,  and  a  copy  was  sent  to  every  share- 
holder in  the  Company,  by  order  of  the  directors: — 

"  At  an  extraordinary  general  meeting  of  the  proprietors 
of  the  Vale  of  Neath  and  South  Wales  Brewery,  held  at 
No.  59,  Queen-square,  Bristol,  on  Wednesday,  the  10th 
day  of  April,  1844,  Mr.  Busher  in  the  chair,  the  following 
resolutions  were  passed  unanimously: — 

**  Moved  by  Mr.  Buckland,  seconded  by  Mr.  Stohert — 
*^  That  the  sum  of  10,000Z.  be  introduced,  such  sum  to 

D  D  D  2 


756 


OASES  IH  CHANOBBT. 


1849. 

In  re 

The  Yalb  of 

Nkath  and 

South  Wales 

BrewibtCo. 


Moboan'b 
Case. 


be  applied  in  paying  off  advances  made  during  the  recent 
interruption  to  the  trade,  in  dischai^ging  liabilities  which 
existed  previously  to  the  recommencement  of  the  trade 
under  the  new  manager,  and  in  refunding  the  monies 
which  have  been  withdrawn  from  the  new  trade  for  either 
of  those  purposes. 

"  Moved  by  Mr.  Spender,  seconded  by  Mr.  Stancomb— 

"  That  such  sum  be  introduced  byway  of  loan,  at  51  per 
cent  interest,  on  the  loan  notes  of  the  Company,  for  such 
periods  as  may  be  agreed  upon  by  the  lenders,  so  that  no 
advance  be  for  a  shorter  period  than  one  year;  and  that 
six  months'  notice  be  given  if  the  lender  does  not  intend 
to  renew  the  note  when  at  maturity. 

"  Moved  by  Mr.  Wood,  seconded  by  Mr.  Spender — 

"  That  one  moiety  of  such  sum  be  so  provided  by  the  di- 
rectors; and  that  the  other  half  be  so  provided  by  the  rest 
of  the  shareholders,  in  proportion  to  the  nimiber  of  shares 
held  by  each. 

"  Moved  by  Mr.  J.  W.  Little,  seconded  by  Mr.  T.  little— 

"  That  any  shareholder  procuring  the  introduction,  either 
by  some  other  shareholder,  or  by  a  party  not  a  shareholder, 
of  an  amount  equal  to  his  own  proportion  of  such  advance^ 
shall  be  considered  to  have  complied  with  those  resolu- 
tions. 


"  Moved  by  Mr.  Keene,  seconded  by  Mr.  Dunn — 

''  That  any  shareholder  advancing,  or  procuring  to  be 
advanced,  an  amount  exceeding  his  own  proportion,  may, 
if  he  thinks  fit,  allow  the  excess  to  go  in  exemption,  to  that 
extent,  of  any  other  shareholder  or  shareholders  whom  he 
may  name  in  that  behalf 
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"  Moved  by  Mr.  Brown,  seconded  by  Mr.  Lawes —  1849. 

"  That  all  such  advances  be  made  within  three  months  the^^  of 

from  the  present  day.  „^"^™  ^^ 

'^                 ^  South  Walk 

BbkwkbtOo. 

"  Moved  by  Mr.  T.  Little,  seconded  by  Mr.  Hitcock —  motoLt's 


''  That  no  shareholder,  now  holding  less  than  five  shares, 
shall  be  obliged  to  contribute  any  portion  of  such  advanca 

"  Moved  by  Mr.  Derry,  seconded  by  Mr.  Sergeant — 

'^  That,  if  any  shareholder  shall  be  desirous  of  with- 
drawing from  the  Company,  the  directors  shall  be  at  liber- 
ty to  purchase  his  shares  at  a  price  not  exceeding  152.  per 
share,  on  his  investing,  or  procuring  to  be  invested,  an 
amount  not  less  than  the  purchase-money  for  his  shares, 
and  taking  the  loan  note  of  the  Company  for  five  years  at 
52.  per  cent  interest  for  such  instalment,  together  with  the 
purchase-money  for  his  shares;  but  in  case  of  preference, 
shares  being  so  purchased  by  the  Company,  the  same  shall 
be  taken  at  a  price  not  exceeding  202.  per  share,  and  not 
less  than  a  corresponding  amount  be  introduced." 

On  receipt  of  this  printed  statement,  Mr.  Morgan  sent  to 
the  secretary  3021  for  a  loan  to  that  amount,  which  Mr. 
Morgan  determined  to  make  to  the  Company,  pursuant  to 
the  resolutions,  and  he  thereupon  received  from  Mr.  Low- 
ther,  the  secretary,  the  following  letter : — 

"  ^TdJwMy  1844,  YoXe  ofNealh  Brewery,  Neath. 

"  Dear  Sir, — I  have  the  pleasure  of  acknowledging  the 
receipt  of  your  favour,  covering  first  half  of  cash  notes, 
sot  In  answer  to  your  question,  as  to  security  for  the 
above,  and  also  as  to  our  prospects,  I  have  to  inform  you, 
that,  of  course,  the  whole  body  of  shareholders  are  bound 
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1849.        to  pay  these  loans,  should  not  the  trade  enable  us  to  liqui- 

/n  rt        date  them.    With  respect  to  the  latter  part  of  your  in- 

'^Ara^NrT   ^^7»  ^  ^®S  ^  say,  I  have  every  reason  to  hope  that  the 

flouTH  Wales   new  system  of  doing  business,  and  our  new  article,  will 
Bbewebt  Co.  •  •  . 

place  us  in  a  better  position  still    Were  I  a  shareholder, 

CAfii.  holding  not  more  than  yourself,  I  should  certainly  avail 
myself  of  the  offer  of  the  Company  to  buy  up  shares,  as 
the  principal  money  would  then  be  safe  from  further  loss, 
the  interest  at  hi,  per  cent  per  annum,  paid  half-yearly, 
and  yourself  secured  from  all  present  and  future  liabiU- 
ties.  As  it  is  only  by  letter  I  can  communicate  with  you, 
I  send,  hereunder,  particulars  of  the  transactions,  if  you 
adopt  the  course — a  prudent  one.  You  will  consider  the 
suggestion,  of  course,  as  made  in  confidence,  as  it  is  not 
my  business  to  press  shareholders  to  take  one  course  or 
the  other.  I  shall  be  glad  to  receive  a  reply  at  your  early 
convenience,  as  I  will  keep  your  loan  note  open,  and  shall 
be  happy  if  I  can  be  of  any  service  to  you  at  any  time. 

"  I  am,  dear  Sir, 

"  Yours,  very  faithfully, 

"Wm.  Lowtheb. 

"  Particulars  referred  to  in  the  foregoing: — 

You  hold  six  shares  of  the  Company — pur-     £    8,    d. 

chased  these  at  15^:  it  would  amount  to  -  90  0  0 
The  amount  to  be  introduced,  say  equal  only 

to  purchase-money  -  -  -  -  -90  00 
You  would  then  have  a  note,  payable  in  June, 

1849,  bearing  interest  at  5L  per  cent  per 

annum,  payable  half-yearly,  for  -         -  180     0    0 

«  

<fl80     0    0 


"  Vide  last  resolution  of  meeting,  April  10,  1844.     Of 
this  amount  the  SOL  now  paid,  would,  I  dare  say,  go  in 
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part,  in  which  case  it  would  only  require  601  more  at  the  1849. 
outsida  I  am  sure  I  could  manage  it  for  802.  in  addition  jn  re 
to  the  30t ;  in  which  case  you  would  have  a  note  for  200i"    ^^^' 

South  Wales 
BbkwkrtCo. 

In  reply  to  this  letter,  Mr.  Morgan  wrote  a  letter,  dated         

7th  June,  1844,  containing  the  following  passages: —  ^Qabsl 

"  If  I  understand  you  right,  by  my  paying  you  60t,  in 
addition  to  the  SOL  already  paid,  I  become  a  creditor  of  the 
Company  for  ISOl,  and  by  that  means  cease  for  ever  to  be 
one  of  the  Company,  from  the  moment  the  amount  is 
transferred  as  a  loan  to  the  Company,  for  five  years,  at  51 
per  cent  per  annum.  Now,  in  so  doing,  I  sacrifice  307., 
and  lose  all  claim  to  profits  or  emoluments  as  a  share- 
holder, and  am,  of  course,  exempted  from  all  claims  and  lia- 
bilities that  may  now  or  hereafter  be  made  on  the  Yale  of 
Neath  Brewery  Company.  If  I  understand  you  right, 
that  is  the  condition  on  which  the  offer  is  made;  and, 
no  doubt,  the  Company  will  give  an  indemnity  to  that 
effect  I  leave  the  matter  in  your  hands  to  put  me  in  on 
best  terms. 

"  I  should  likewise  be  glad  to  know  whether  the  money 
can  be  paid  up  in  a  shorter  time  than  five  years,  if  neces- 
sity required  it,  or  is  five  years  the  stated  time  to  pay  it 
upr 

Mr.  Morgan  received  from  the  secretary  the  following 
reply,  dated  the  11th  of  June,  1844: — 

"  Vale  of  Neath  Brewery  y  Neath. 

"  Dear  Sir, — I  beg  to  inform  you,  that,  on  receipt  of  your 
favour  of  the  7th  instant,  I  offered  your  shares  to  the  direc- 
tors, on  behalf  of  the  Company,  at  15i,  which  offer  has  been 
accepted  on  the  terms  of  the  resolutions  passed  at  the  meet- 
ing held  on  the  1 0th  ult ;  and,  to  facilitate  the  matter,  I 
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1849.        inclose  your  transfer  to  Mr.  Buckland  (who  in  it  repre- 

/n  re        sents  the  Company),  which  you  will  please  execute  in  the 

j^th^jjid'   presence  of  a  witness,  who  will  write  his  name,  address, 

^^J^^^  and  description  where  I  have  put  *  A.  R,  of  &a'   On  your 

attending  to  this,  and  returning  the  same  to  me,  with  the 

Cask.  certificates  of  shares,  and  the  601.,  I  will  duly  roister  the 
transfer,  and  send  your  certificate  of  r^istration,  when, 
by  the  deed  of  settlement,  you  are  secured  against  aQ  past 
and  future  liabilities.  I  should  have  been  glad  to  have 
obtained  you  better  terms,  had  it  been  in  the  power  of  the 
directors.  The  only  indulgence  I  can  procure  for  you  is, 
that,  if  it  is  not  convenient  to  send  the  cash,  you  may  send 
your  promissory  note  (form  inclosed)  at  two  months,  which 
shall  be  taken  without  charge.  Hoping  to  hear  firom  you 
that  my  arrangement  is  satisfactory  to  you,  as  I  assure 
you  it  is  what  I  should  have  recommended  to  any  firiend, 

*^  I  remain,  dear  Sir,  yours  fSEdthfuIIy, 

"Wm.  Lowthsb." 

There  was  inclosed  in  this  letter  an  indenture,  expressed 
to  be  made  between  Mr.  Morgan  of  the  first  part,  and  Wil- 
liam Henry  Buckland  (therein  described  as  of  Cadoxton- 
place,  in  the  county  Glamorgan)  of  the  second  part,  and 
John  White  Little  and  William  Brunton,  therein  described 
as  two  of  the  trustees  of  the  Brewery  Company,  of  the  third 
part,  whereby,  in  consideration  of  90t,  therein  stated  to 
have  been  paid  to  Mr.  Morgan  by  Mr.  Buckland,  Mr. 
Morgan  bargained,  sold,  assigned,  and  transferred  unto 
Mr.  Buckland,  his  executors,  administrators,  and  assigns, 
the  six  shares,  numbered  as  thereinbefore  mentioned,  of 
and  in  the  undertaking  caUed  the  Yale  of  Neath  and  South 
Wales  Brewery  Company,  to  hold  the  same  unto  and  to 
the  use  of  Mr.  Buckland,  his  executors,  administrators,  and 
assigns,  subject  to  the  rules,  regulations,  provisions,  cove- 
nants, conditions,  and  agreements  mentioned  in  the  deed 
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of  settlement  of  the  Company,  bearing  date  the  3rd  day  of  1849. 
March,  1840;  and  Mr.  Buckland  thereby  for  himself,  his  jnre 
heirs,  executors,  and  administrators,  purported  to  cove-   '^^y^^Sro' 

nant  and  agree  to  and  with  Mr.  Morgan,  and  also  sepa-  Sooth  Wa^s 

.                    Bbbwert  Oo. 
rately  with  the  trustees,  that  Mr.  Buckland,  his  execu-         

tors  and  administrators,  should  and  would  in  all  respects,  q^bm. 
whilst  he  should  continue  to  hold  or  have  any  shares  in  the 
Company,  well  and  truly  observe,  perform,  fulfil,  and  keep 
all  the  covenants,  articles,  stipulations,  and  agreements 
which  ought  to  be  observed,  performed,  fulfilled,  and  kept 
by  him,  his  heirs,  executors,  and  administrators  respect- 
ively, in  respect  thereof  or  in  relation  to  such  shares,  so 
for  the  time  being  remaining  in  his  name  in  the  books  of 
the  Company,  according  to  the  true  intent  and  meaning 
of  the  same  covenants,  articles,  stipulations,  and  agree- 
ments respectively. 

Mr.  Morgan  executed  the  deed,  and  sent  it  to  the  Com- 
pany, with  his  certificate  of  the  six  shares,  and  also  his 
promissory  note,  dated  the  13th  June,  1844,  for  602L,  pay- 
able to  the  Company  two  months  after  date,  and  which 
was  duly  paid. 

Mr.  Buckland,  who  was  one  of  the  directors  of  the  Com- 
pany, executed  the  deed  of  transfer  after  it  had  been  exe- 
cuted and  returned  by  Mr.  Morgan.  The  901  in  the  deed 
of  transfer,  mentioned  to  have  been  paid  to  Mr.  Morgan 
by  Mr.  Buckland,  was  not  paid,  but  was  part  of  the  ISOL 
secured  by  the  loan  note,  which  Mr.  Morgan,  shortly  after 
returning  the  deed  of  transfer,  received  from  the  Com- 
pany as  the  consideration  for  his  advance  of  902.,  and  for 
the  purchase-money  for  the  six  shares. 

The  interest  on  the  loan  note  for  1802.  was  paid  to  Mr. 
Morgan  by  the  Company  down  to  the  22nd  December, 
1846,  but  the  principal,  with  the  interest  thereon  from 
that  date,  remained  due.  In  a  book  of  the  Company, 
called  the  "  Shareholders'  Ledger/'  was  the  following  entry 
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1849.  under  his  name,  relating  to  the  sale : — "  1844?,  June  16th— 

"^^ITiT^  Transferred,  W.  K  B." 

^NK&Jra^'  After  the  time  of  the  transfer,  Mr.  Morgan  never  acted 

South  Wales  as  a  shareholder  of  the  Company,  nor  as  in  any  way  con- 

Bbxwbbt  CJo.  .                                     .        . 

nected  therewith,  except  as  a  creditor  in  respect  of  the 


Qj^g^        loan  nota 


The  Master  gave  tlie  following  judgment  on  settling  the 
list,  with  the  insertion  of  Mr.  Morgan's  name  as  a  contri- 
butory without  qualification : — 

This  Company  was  established  imder  a  deed  of  settle- 
ment, dated  the  3i  d  March,  1840,  by  which  certain  per- 
sons named  therein,  and  several  others  who  signed  the 
deed,  agreed  to  form  themselves  into  a  joint-stock  company 
for  carrying  on  the  business  of  a  brewery,  with  a  capital 
of  125,000t,  in  6250  sliarcH  of  20t  eacL  Five  gentlemen 
were  by  the  deed  named  as  directors,  by  whom  it  was  pro- 
vided, that  all  the  affairs  of  the  Company  should  be  ma- 
naged, and  all  purchases  and  sales  connected  with  the 
business  made,  subject  to  (X)rtain  provisions  therein  con- 
tained, and  to  the  rules  to  be  made  from  time  to  time  at 
general  meetings.  Tlie  directors  were  to  keep  books  of 
account,  and  to  render  at  the  annual  general  meetings  an 
account  of  receipts  nnd  expenditure,  and  a  report  of  the 
general  affairs  of  the  Company.  They  were  also  directed, 
by  clause  22,  to  keep  sufficient  balances  in  the  hands  of 
the  bankers  of  the  Company,  and,  when  such  balances  ex- 
ceeded  the  ordinary  demands,  the  same  were  to  be  accu- 
mulated by  investment  in  Government  or  real  securities 
in  Great  Britain  luitil  a  surplus  fund  of  10,000^  had  been 
created;  and  if  at  any  time  the  balance  at  the  bankers' 
was  deficient,  it  wjis  to  be  supplied  by  sale  of  a  sufficient 
part  of  the  surplus  fund.  A  power  was  then,  by  clause  23, 
given  to  the  directors  to  purchase,  out  of  this  surplus  fund, 
any  shares  of  the  Company  that  might  be  offered  for  sale. 
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such  shores  to  be  either  re-sold,  if  the  directors  thought        1849. 
fit,  or  suffered  to  sink  into  the  general  stock  of  the  Com-        jn  re 
pany.     A  power  was  also  given,  by  clause  19,  to  the  di-     j^^H^iro' 
rectors  to  sell,  to  such  persons  as  they  might  approve,  any   ^^"^"^J?" 

shares  that  shotdd  have  become  forfeited.     It  was  also         

provided,  by  clause  42,  that  if  the  representatives  of  a  oajbb. 
deceased  proprietor,  or  the  husband  of  a  female  proprietor, 
should  not  obtain  the  approbation  of  the  directors  to  be 
admitted  a  proprietor,  or  should  be  unable  within  six 
months  to  sell  his  share  to  a  person  to  be  approved  of  by 
the  directors,  then  the  directors  were  compelled  to  pur- 
chase such  shares  at  the  market  price,  and  such  shares 
were  to  be  held  in  trust  for  the  benefit  of  the  Company. 
After  a  careful  consideration  of  this  deed,  and  the  consti- 
tution of  this  Company,  it  appears  to  me  that  the  inten- 
tion of  the  partners  was  to  raise  a  sufficient  capital  to  car- 
ry on  the  business  of  a  brewery,  and  to  place  the  ma- 
nagement of  this  capital  in  the  hands  of  five  directors, 
who  were  to  act  as  they  should  think  fit  in  conducting  the 
affairs  of  the  concern,  to  make  such  purchases  and  to  in- 
cur such  expenses  as  were  necessary  and  proper  for  con- 
ducting the  business,  (clause  11,)  and  who  also,  under  cer- 
tain restrictions,  and  out  of  certain  funds  only,  were  to 
be  at  liberty  to  purchase  shares.  It  has  been  contended 
before  me,  that,  inasmuch  as  the  deed  contains  no  words 
directly  prohibiting  the  purchase  of  shares,  the  directors 
might  use  the  powers  which  the  members  of  any  partner- 
ship possess  of  buying  out  a  partner;  and  the  case  of  Tay- 
lor V.  Hiighes(a)y  has  been  relied  upon  in  support  of  that 
position.  After  a  full  consideration  of  that  case,  I  do  not 
think  it  can  be  made  to  apply  to  this  brewery.  In  that 
case  the  deed  of  settlement  neither  authorised  nor  forbade 
the  purchase  of  shares  by  the  directors;  and  the  only  ar- 

(a)  2  Jones  ^  Lat.  24. 
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T  is  to  be  convened  by  cir- 
^prietors  seven  days  be- 
object  or  objects  of 
'',  duly  convened, 
''apital  of  the 
.iierwise;  also  to 
oi  the  Company,  and 
t^      ''.  ^  .ond  or  alter  any  existing 

*  inpany.     But  by  clause  68,  no 

.ic  unless  seven  days'  previous  notice 
J  provided  by  clause  50,)  and  unless  the 
.lit  to  each  proprietor  shall  state  every  pro- 
crease  of  capital,  new  regulation  or  provision, 
./  proposed  amendment,  alteration,  or  repeal  of  any 
law,  or  the  proposed  dissolution  of  the  Company.  It  is 
further  provided  (by  clause  56)  that  minutes  of  every 
general  meeting  shall  be  entered  in  a  book,  and  the  mi- 
nutes so  entered  shall  be  signed  by  the  chairman  or  by  two 
proprietors  present,  and  the  minutes  so  signed  shall  be 
conclusive  evidence  that  the  proceedings  were  regular,  and 
shall  be  binding  upon  the  proprietors.  On  the  27th  of 
Marchy  1844,  a  requisition,  duly  signed  as  required  by  the 
deedy  was  addressed  to  the  secretary,  requiring  him  to  call 
a  meeting  on  the  10th  of  April,  1844,  ^'  for  the  purpose  of 
receiving  firom  the  directors  a  proposition  for  paying  off  the 
advances  made  during  the  recent  interruption  to  the  trade, 
and  discharging  such  other  liabilities  as  require  to  be  paid 
at  an  early  period,  and  to  provide  for  such  payments  with- 
out appropriating  to  that  purpose  the  funds  accruing  from 
the  present  trade."  On  the  80th  of  March  the  secretary  ad- 
dressed a  circular  to  each  proprietor,  stating  the  purpose  of 


Mobgan'8 
Cajsb. 
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1849.        gument  that  could  be  raised  even  on  the  context  of  the 
In  re        deed,  in  favour  of  the  prohibition  to  purchase,  was  the 

'vlZ^^   ^1*^«  ^^<^h  ^^^^  *he  number  of  shares  to  be  held  by 
^J"«  Wai^  any  individual     It  may  safely,  then,  be  assumed,  that  the 

deed  was  silent  upon  the  subject,  and  the  decision  of  the 

Oaem.  Lord  Chancellor  Sugden  was,  therefore,  founded  on  other 
and  perfectly  sufficient  groimds.  But  in  this  brewery  case 
the  deed  appears  to  me  to  point  out  the  only  modes  by 
which  the  directors  are  empowered  to  purchase  shares; 
and  it  is  perfectly  consistent  with  the  nature,  intention, 
and  well-being  of  the  Company,  as  brewers,  that  this  power 
should  be  so  restricted.  If,  therefore,  I  find  the  directors 
buying  shares  in  any  other  manner  than  that  prescribed 
by  the  deed,  I  must  hold  such  purchases  to  be  invalid,  and 
the  transaction  as  between  the  partners  not  to  be  binding. 
Whatever  partner,  then,  has  sold  or  transferred  his  shares 
to  the  directors,  either  actually  or  virtually,  must  be 
placed  upon  the  list  of  contributories  as  if  no  such  sale  or 
transfer  had  taken  place.  But  it  has  been  contended, 
that,  even  if  the  directors  had  no  power  under  the  deed  to 
purchase  shares,  except  in  the  manner  therein  expressed, 
yet  that  the  shareholders,  at  a  general  meeting,  might  con- 
fer such  power  on  the  directors;  and  that,  in  fact,  at  an 
extraordinary  general  meeting,  held  on  the  10th  of  April, 
1844,  such  a  power  was,  with  certain  restrictions,  given 
to  and  exercised  by  the  directors,  and  that  all  purchases 
of  shares  by  them,  in  pursuance  of  the  resolution  passed 
at  that  meeting,  are  binding,  and  the  shareholders  who  sold 
them  are  discharged  from  all  future  liability  or  concern  in 
the  partnership.  As  this  involves  questions  of  great 
amount,  it  is  necessary  to  look  narrowly  into  the  provisions 
of  the  deed  in  this  respect,  because  I  hold  it  to  be  perfectly 
clear,  that,  in  the  case  of  a  joint-stock  company,  the  very 
circumstances  of  its  form  and  constitution  make  it  so  far 
different  from  a  common  partnership,  that  its  deed  of  settle- 
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ment  is  almost  the  sole  guide  for  determining  its  powers  and        1849. 

liabilities.  By  clause  50  power  is  given  to  three  directors  or        jn  re 

six  proprietor8,liolding  not  less  than  100  shares,  to  caU  an   '^^^' 

extraordinary  meeting  by  requisition,  expressing  the  object   ^p™  Waubs 

Brkwkbt  Co* 

of  the  meeting,  and  such  meeting  is  to  be  convened  by  cir-         

cular  letters,  to  be  issued  to  the  proprietors  seven  days  be-  ^a—, 
fore  the  time,  and  stating  the  specific  object  or  objects  of 
the  meeting.  Any  extraordinary  meeting,  duly  convened, 
has  power  (by  clause  57)  to  increase  the  capital  of  the 
Company  by  creating  new  shares  or  otherwise;  also  to 
mAke  new  laws  for  the  government  of  the  Company,  and 
to  carry  on  its  affairs,  or  to  amend  or  alter  any  existing 
laws,  or  to  dissolve  the  Company.  But  by  clause  58,  no 
such  matter  shall  be  done  unless  seven  days'  previous  notice 
has  been  given,  (as  provided  by  clause  50,)  and  unless  the 
letter  to  be  sent  to  each  proprietor  shall  state  every  pro- 
posed increase  of  capital,  new  regulation  or  provision, 
every  proposed  amendment,  alteration,  or  repeal  of  any 
law,  or  the  proposed  dissolution  of  the  Company.  It  is 
fiirther  provided  (by  clause  56)  that  minutes  of  every 
general  meeting  shall  be  entered  in  a  book,  and  the  mi- 
nutes so  entered  shall  be  signed  by  the  chairman  or  by  two 
proprietors  present,  and  the  minutes  so  signed  shall  be 
conclusive  evidence  that  the  proceedings  were  regular,  and 
shall  be  binding  upon  the  proprietors.  On  the  27th  of 
March,  1844,  a  requisition,  duly  signed  as  required  by  the 
deed,  was  addressed  to  the  secretary,  requiring  him  to  call 
a  meeting  on  the  10th  of  April,  1844,  ^^for  the  purpose  of 
receiving  firom  the  directors  a  proposition  for  paying  off  the 
advances  made  during  the  recent  interruption  to  the  trade, 
and  discharging  such  other  liabilities  as  require  to  be  paid 
at  an  early  period,  and  to  provide  for  such  payments  with- 
out  appropriating  to  that  purpose  the  funds  accruing  from 
the  present  trade.''  On  t^e  80th  of  March  the  secretary  ad- 
dressed a  circular  to  each  proprietor,  stating  the  purpose  of 
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1849.        the  meeting  in  the  exact  words  above  stated  of  the  requi- 

/^  ^        sition.     On  the  10th  of  April  the  meeting  was  held,  and 

to  Vale  of   ^^^  attended  by  eighteen  proprietors,  (including  four  di- 

South  Walks    rectors,)  and  certain  resolutions  were  agreed  upon.     The 

*    first  of  these,  namely,  that  10,0002.  be  introduced  and  ap- 

0^^     plied  to  the  purpose  of  paying  oflF  advances  and  discharging 
liabilities,  &c.,  is  in  strict  accordance  with  the  requisition 
and  the  circular.    The  second,  that  such  sum  be  intro- 
duced by  way  of  loan,  at  &L  per  cent  <hi  the  loan  notes  of 
the  Company,  for  such  periods  as  may  be  agreed  on  by  the 
lenders,  is  likewise  in  conformity  with  the  requisition  and 
the  circular.    The  third,  that  a  moiety  of  such  sum  be  pro- 
vided by  the  directors,  and  the  other  moiety  by  the  share- 
holders; and  the  four  following  resolutions,  applying  to 
the  same  subject,  are  likewise  within  the  requisition  and 
circular.    Then  comes  an  eighth  resolution — '^  That  if  any 
shareholder  be  desirous  of  withdrawing  from  the  Com- 
pany, the  directors  shall  be  at  liberty  to  purchase  his 
shares  at  152.  per  share,  on  the  shareholder  investing  an 
amount  not  less  than  the  purchase-money  for  his  shares, 
and  taking  the  loan  note  of  the  Company  for  five  years,  at 
52.  per  cent  for  the  whole;"  with  an  exception  in  the  case 
of  preference  shares,  which  are  to  be  bought  at  202.  per 
share,  with  a  corresponding  amount  of  loan  from  the  ven- 
dor.    Now,  I  cannot  find,  either  in  the  requisition  or  in 
the  circular,  any  words,  direct  or  inferential,  that  could 
have  given  the  proprietors  notice  that  any  such  resolution 
was  to  be  submitted  to  the  meeting.     Assuming  that  any 
general  meeting  had  power  to  authorise  directors  to  pur- 
chase shares  ad  libitum,   (which  I   very  greatly  doubt,) 
nothing  can  be  more  certain  than  that  the  50th  clause 
required  this  to  be  stated  as  the  specific  object,  or  one 
of  the  specific  objects,  of  the  meeting.     It  might  have 
been    a   very  laudable  and  useful  object,  and  certainly 
might  without  difficulty  have  been   stated  in  the  cur- 
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cular.    The  inducement  held  out  to  the  shareholder  to        1849. 
lend  to  the  Company  was  to  relieve  him  of  his  shares,         jn  re 
and  with  them  of  his  liabilities.     By  such  an  arrange-    '^^^^^' 
ment  the  Company  got  the  benefit  of  his  shares  at  a  ^J"^^^S? 

reduction  of  25i  per  cent,  below  their  original  value,  got         

an  advance  of  an  equal  sum  of  money  in  hard  cash,  and         oabi. 
obtained  no  less  accommodation  than  five  years'  time  to 
pay  off  the  debt    In  the  then  condition  of  the  Company's 
affairs  this  might  have  been  for  them  a  very  advantageous 
bargain,  and  might  easily  have  been  stated  in  the  requisi- 
tion and  circular  in  such  terms  as  to  be  perfectly  intelli- 
gible to  the  proprietors.     I  find,  however,  no  such  state- 
ment; and,  therefore,  I  cannot  say  that,  in  my  opinion, 
the  terms  of  the  deed  have  been  complied  witL     It  may 
also  be  observed,  that  the  minutes  of  that  meeting  do  not 
appear  to  have  been  signed  by  the  chairman — at  least,  no 
such  minutes  have  been  found.    I  do  not  lay  much  stress 
upon  this,  because,  being  a  document  that  ought  to  be  in 
the  possession  of  the  official  manager,  its  non-production 
ought  not  to  be  conclusive  against  the  parties  who  contend 
that  this  meeting  was  in  all  respects  regular.     It  cannot, 
however,  be  contended,  that,  under  clause  57,  the  minutes 
in  this  case  ''  are  conclusive  evidence  that  the  proceedings 
were  regular,  and  binding  upon  the  proprietor^''    I  have 
hitherto  considered  this  resolution  on  the  interpretation  to 
be  put  upon  the  clauses  of  the  deed  as  regards  the  regu- 
larity of  the  general  meeting  which  passed  it;  and  upon 
this  part  of  the  case  alone  there  is  quite  enough  to  bring 
me  to  the  conclusion  that  the  resolution,  and  all  that  was 
done  under  it,  is  invalid.     But  further,  I  do  not  think  any 
general  meeting,  ordinary  or  extraordinary,  had  power  to 
enable  the  directors  to  purchase  without  limit  the  shares 
of  the  proprietors.     The  powers  to  be  given  to  them  by 
such  meeting  are  sufficiently  defined  by  clause  57.    They 
might  increase  to  any  amount  the  capital  of  the  Company, 
either  by  creating  new  shares,  or  by  any  other  means  they 
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1849.        might  think  advisable;  they  might  make,  alter,  or  repeal 

j^  re        laws  and  regulations  for  carrying  on  the  business  of  the 

"^THijro'   hrewery;  they  might  altogether  dissolve  the  Company; 

SopthWalm  but  no  powers  could  be  conferred  on  them  by  any  general 

'   meeting  to  swamp  the  Company  by  extinguishing  any  por- 

0^^     tion  of  the  shares,  and  to  that  extent  relieving  the  holders 
from  all  future  liabities,  while  to  the  same  extent  they  in- 
creased the  liabilities  of  all  the  remaining  shareholdera 
The  power  of  buying  shares  was  expressly  limited  by  the 
deed,  and  could  not  exceed  the  assumed  surplus  capital  of 
10,00021    If  that  capital  never  had  an  existence,  the  di- 
rectors had  no  funds  which  they  could  properly  apply  to 
the  purchase  of  the  shares,  with  the  exception  stated  in 
the  deed,  and  expressly  provided  for — such,  for  instance, 
as  a  purchase  from  a  husband  of  a  female  proprietor.    Bat 
the  deed  gives  no  general  power  to  purchase  shares;  and, 
looking  at  it  in  all  its  bearings,  I  do  not  think  it  provides 
any  means  whatever  by  which  the  directors  could  be  em- 
powered to  purchase,  except  in  the  manner  I  have  already 
pointed  out.    Some  argument  was  urged,  on  the  ground 
that  the  proprietors  had  acquiesced  in  these  purchases,  and 
could  not  now  impeach  them,  particularly  as  the  Company 
had  had  the  benefit  of  the  shareholder's  money,  and 
had  made  no  offer  to  pay  him  back,  so  as  to  place  him 
where  he  was  before  the  sale  and  transfer.     In  the  case  of 
a  joint-stock  company  composed  of  innumerable  partners, 
wherein  the  deed  of  settlement  is  clear  and  intelligible,  I 
feel  bound  to  follow  it.    It  is  the  only  security  the  propri- 
etors have.     Unlike  small  partnerships,  where  each  mem- 
ber is  as  much  a  manager  and  conductor  of  the  business  as 
his  co-partners,  the  members  of  a  joint-stock  company  en- 
trust all  the  conduct  of  the  concern  to  their  directors,  who 
are  bound  to  manage  according  to  the  precise  provisions  of 
the  deed.     If  they  depart  from  them,  any  proprietor  has  a 
right  to  object,  and,  claiming  the  protection  of  his  deed,  to 
treat  the  irregular  act  as  a  nullity.    So  far  as  any  of  the 
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sales  under  the  resolution  of  April,  1844,  have  been  bon4  1849. 
fide  on  the  part  of  the  vendors,  their  case  may  be  perhaps  /»  re 
one  of  hardship,  as  they  must  now  contribute  to  the  liabi-    ^nLto^nd' 

lities,  and  can  only  come  in  to  prove  on  their  loan  notes;  South  Walks 
-  -  Bbewsbt  Co. 
but  they  must  be  taken  to  have  known  the  provisions  of         

their  own  deed,  and  ought  not  to  have  sold  their  shares  to  ^ni  * 
parties  who  were  not  qualified  to  purchase  them.  Indeed, 
it  has  been  stated  to  me,  that  not  more  than  twelve  or 
fourteen  proprietors  sold  under  the  resolution  of  April, 
1844;  firom  which  I  conclude  that  the  great  bulk  of  the 
shareholders  looked  upon  the  resolution  as  a  nullity,  and 
preferred  keeping  their  shares  and  remaining  proprietors, 
although  the  Company,  by  the  very  terms  of  the  requisi- 
tion, was  by  no  means  in  a  prosperous  state.  For  the  rea- 
sons, then,  that  I  have  here  stated,  I  shall  place  upon  the 
list  of  contributories,  without  qualification,  all  persons 
who  have  sold  their  shares  to  the  directors  of  the  Com- 
pany, unless  such  sales  have  been  authorised  by  the  pro- 
visions of  the  deed  of  settlement. 

Mr.  Bacon,  Mr.  0.  L,  Russell,  and  Mr.  ToUer,  for  the  mo- 
tion.— ^It  is  not  necessary  to  discuss  whether  the  rules 
contained  in  the  deed  of  settlement  authorised  the  pur- 
chase or  not,  because  the  shareholders  at  the  meeting 
clearly  sanctioned  it  Sufficient  notice  was  given  of  the 
purpose  for  which  that  meeting  was  called,  and  any  share- 
holder might  have  attended  it  The  resolutions  were 
afterwards  forwarded  to  all  the  shareholders,  and  no  ob- 
jection was  ever  made  to  them.  On  the  contrary,  they 
were  acted  upon  in  several  instances;  and,  after  profit- 
ing by  the  proceedings  of  the  directors,  the  other  share- 
holders cannot,  after  five  years'  acquiescence,  disavow  the 
transaction.  The  transfer  is  recorded  in  the  Company's 
ledger,  to  which  all  members  had  access,  and  which  is 
binding  as  between  the  shareholders  themselves.     Taylor 

VOL.  I.  E  E  E  D.  a.  s. 
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1849.  y.  Hughes  (a)  is  expressly  in  point     In  that  case,  Sir 

jn  re  E*  Sugden  says: — "  In  support  of  the  first  objection,  it  was 

^'^TH^^'  said  that  a  purchase  by  the  Company  was  contrary  to  the 

South  Walu  g  Geo.  4,  c.  42,  ss.  2  and  22,  for  all  the  individuals  com- 

Brkwxrt  CJo. 

posing  the  copartnership  were  made  liable  by  section 

^Cabm,  *  22,  and  they  could  only  discharge  themselves  of  the 
liability  by  a  transfer  to  another,  under  section  22;  and 
the  assignee  under  that  section  must*  be  a  bona  fide  holder, 
and  not  a  trustee  for  the  Company.  I  think  that  the  act 
of  Parliament  did  not  prevent  or  interfere  with  the  boni 
fide  retirement  from  the  copartnership  of  any  member; 
and,  therefore,  that  the  Company  might  buy  out  a  partner 
notwithstanding  this  act  It  was  said,  that  such  a  pur- 
chase also  struck  at  the  deed  of  settlement  of  1836.  It 
was  admitted  that  it  was  not  expressly  forbidden;  but  the 
context  of  the  deed  was  resorted  to  in  order  to  make  out 
a  case  of  exclusion;  and  the  prohibition  in  clause  10, 
against  any  individual  holding  more  than  a  limited  num- 
ber of  shares,  was  relied  upon.  After  an  attentive  con- 
sideration of  the  deeds,  I  do  not  think  that  they  prohibit 
the  Company  from  buying  out  a  partner;  and  the  mode 
in  which  they  thought  fit  to  execute  this  purchase  is,  I 
think,  unimportant  The  prohibition  in  clause  10  can- 
not apply  to  the  Company ;  and  other  clauses  which  are 
referred  to  show  that  the  Company  might  become  pos- 
sessed of  a  much  larger  number  of  shares.  The  power  in 
the  87th  clause,  to  the  directors  or  consulting  committee 
to  act  in  cases  unprovided  for,  in  such  manner  as  they 
should  think  best  calculated  to  promote  the  welfare  of  the 
Company,  would,  I  think,  fully  warrant  the  acts  which 
they  have  done.  Great  numbers  of  shares  were  thus  pur- 
chased; and  the  Company  are  not  at  liberty  now  to  say 
that  the  directors  were  not  authorised  to  make  the  pur- 
chase.   They  cannot  claim  a  privilege  higher  than  any 

(a)  2  Jones  dr  Lat.  24. 
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other  copartnership.  Lord  Eldorty  in  ConM  y.  Harris  (a),  1849. 
to  which  I  before  referred,  said,  that  articles  which  jnre 
had    been    agreed  on  to  regulate  a  partnership  could    ^J^""^' 


AND 


MoBOJor's 
Oabi. 


not  be  altered  without  the  consent  of  all  the  partners ;  but   ??^^™  Waijm 

B&BWKBTGa 

that,  if  alterations  were  made  by  some  of  the  partners,  and 
acquiesced  in  bj  all,  the  Court  would  hold  that  to  be 
an  adoption  of  new  terms.  This,  I  may  observe,  is  a  rule 
always  acted  upon.  "Now,  in  this  case,  purchases  were 
openly  made  and  regularly  entered  in  the  books;  the 
stock  accounts  explain  the  transactions;  and  the  pur^ 
chases  were  adopted  by  the  Company  at  large,  after  fiill 
notice.  The  reports  which  have  been  put  in  evidence  ex- 
pressly refer  to  the  extensive  purchases  of  shares  by  the 
Company;  and,  in  1837,  a  general  meeting  gave  a  direct 
authority  to  purchase,  without  complaining  of  previous 
purchases.'" 


Mr.  J.  RusaMy  Mr.  James  Parker^  and  Mr.  T.  H,  Terrell 
for  the  official  manager. — ^It  is  clear,  that,  independently 
of  the  meeting,  the  directors  had  no  power  to  buy  the 
shares,  because  the  surplus  fund,  out  of  which  such  pur- 
chases could  have  been  made  according  to  the  articles,  did 
not  exist  Then,  did  the  general  meeting  confer  any  such 
power?  In  the  first  place,  it  is  very  doubtful  whether  any 
meeting  could,  without  the  consent  of  every  shareholder 
individually,  so  alter  the  constitution  of  the  Company  as  to 
enable  the  directors  to  buy  up  shares,  especially  when  the 


(a)  1  Term  R.  517.  See  also 
Oedde9  v.  WaBacey  2  Bligh,  270, 
which  appears  to  have  been  the 
case  of  a  Company  in  which  there 
were  at  least  eighty  shares.  Lord 
Eldion  there  said,  *'  It  appears  to 
me,  notwithstanding  all  the  diffi- 
culties which  belong  to  certain 
transactions,  which  are  stated  to 
have  taken  place  while  the  part- 


nership existed,  between  1786 
and  1792,  that  the  transactions 
after  1792  are  such  in  their  na- 
ture, that,  consistently  with  the 
safety  and  interests  of  mankind, 
it  is  impossible  to  permit  these 
copartners,  after  those  transac- 
tions, in  my  judgment,  to  say 
that  Geddes  was  a  partner  with 
them  for  loss." 


E  E  E  2 
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1849.         Company  was  in  embarrassed  circumstances.     In  the  next 
jn  re        place,  if  it  could,  a  definite  and  accurate  notice  of  an  inten- 

''^athTnd'   *^^^  ^^  *^  ^^  should  have  been  given;  whereas  the  only 
So^™Walr8   notice  issued  was  of  the  most  vague  description.    The  power 

of  general  meetings  is  defined  by  the  50th  and  58th  articles 

Cabi.  ^^  ^^^  AqqA.  of  settlement  The  only  remaining  ground  on 
which  the  appellant  relies,  is  that  of  acquiescence;  but 
the  mere  passing  of  an  illegal  set  of  resolutions  at  a  gene- 
ral meeting,  could  not  render  it  incumbent  on  every  indi- 
vidual shareholder  to  come  forward  and  take  means  to 
have  the  resolutions  rescinded.  Those  who  chose  to  act 
on  those  resolutions  may  be  bound  by  them,  but  they  can- 
not affect  the  general  body  of  shareholders.  That  body 
cannot  have  imposed  upon  them  burdens  which  they  never 
contracted  or  undertook  to  bear.  They  contracted  to  be 
shareholders  in  a  Company,  in  which  there  were  to  be 
6280  shares.  If  the  concern  prospered,  the  rule  in  the 
deed  of  settlement,  authorising  the  purchase  of  shares  by 
the  Company,  might  be  beneficially  put  into  operation, 
because  the  actual  capital  would  remain;  but,  in  a  con- 
trary state  of  circumstances,  if  the  directors  could  take 
upon  themselves  to  extinguish  as  many  of  the  shares  as 
they  might  think  fit,  they  would  be  able  to  change  the  Ua- 
bility  of  any  individual  shareholder  from  that  of  bear- 
ing e^th  part  of  the  Company's  losses,  to  that  of  bearing 
one-fourth  of  the  amount  It  could  not  be  competent  for 
them  so  to  change  the  contract  between  the  Company  and 
any  shareholder,  without  such  shareholder's  concurrence; 
and  Mr.  Morgan  must  have  known  that  the  directors  could 
have  no  such  power.  Taylor  v.  Hughes  does  not  establish 
that  it  is  incident  to  the  powers  of  directors  of  joint-stock 
companies  generally  to  buy  up  shares.  The  Company 
in  that  case  was  a  joint-stock  bank,  and  was  regulated 
by  the  provisions  of  the  acts  applicable  to  banking  com- 
panies, which  do  not  apply  to  the  present 

Mr.  Bacon  in  reply. 
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The  Vicb-Chaitckllob: — 

Mr.  Morgan's  counsel  have  very  properly  not  entered 
into  the  question,  whether  he  is  liable  or  not  liable  to  all 
or  any  of  the  unsatisfied  creditors  of  the  Company  who 
became  creditors  after  June  18, 1844.  He  may  or  may  not 
be  so  liable.    I  give  no  opinion  as  to  the  point. 

But  there  are  also  many  questions  relevant  to  the  pre- 
sent discussion,  which  have  been  raised  in  the  arguments, 
on  which  it  does  not  appear  to  me  necessary  to  give  an 
opinion,  there  being  one  view  of  the  case,  that,  in  my 
mind,  renders  it  immaterial  to  enter  upon  any  other. 

I  am  of  opinion,  that  it  is  a  just  inference  in  point  of 
law,  as  well  as  of  fact,  from  all  the  particular  circumstances 
of  the  case  taken  together,  that  every  individual  share- 
holder, present  or  not  present  at  the  meeting  of  the  10th 
of  April,  represented  or  not  represented  at  that  meeting, 
was  informed  of  the  resolutions  then  passed,  and  did,  being 
so  informed,  acquiesce  in  them,  whether  they  were  well  or 
not  well  passed. 

I  must,  therefore,  hold,  that  every  individual  share- 
holder is  bound  by  the  transaction  between  the  appellant 
and  Mr.  Buckland,  which  transaction  was  a  part  of  the 
arrangements  then  resolved  upon, — arrangements  that,  I 
agree,  depended,  very  possibly,  for  their  efficacy,  on  the 
concurrence  or  acquiescence  of  every  shareholder  indi- 
vidually. 

My  judgment,  as  between  the  several  persons  concerned 
in  this  Company,  between  whom  alone  the  present  juris- 
diction is  exercised,  is  that,  as  regards  any  losses  which 
have  been  incurred  since  June  18,  1844,  the  appellant  is 
not  liable.  I  think  that  the  list  should  contain  a  quali- 
fication or  statement  similar  to  that  adopted  in  Haw- 
thorn's  case  (a).     No  costs  can  be  given. 


1849. 


In  re 

The  Vale  op 

Neath  and 

South  Wales 

BrewebtCo. 


Moboan'b 
Oajsb. 


(a)  Ante,  p.  571. 
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1849.  An  appeal  from  this  decision  was  heard  before  the  Lokd 

jn  re        Chakoellor,  on  Julj  20th,  when  his  Lordship  confirmed 
'^!^J^   the  decision  of  the  Master. 

Neath  and 

South  Wales       In  consequence  of  the  state  of  his  Lordship's  health,  the 

'    hearing  took  place  at  his  private  residence,  and  no  re- 

^^'*     porter  was  present;  but  the  following  are  extracts  from 
the  short-hand  writer's  note  of  the  judgment : — 

"  There  is  no  doubt  this  is  an  extremely  hard  case.  It  is 
quite  clear  no  harm  was  meant  by  the  transaction  which 
took  place.  The  party  thought, -that,  by  the  arrangement 
he  entered  into,  he  was  relieved  from  all  responsibility; 
but  the  difficulty  occurs,  and  very  great  difficulty,  con- 
sidering the  ground  on  which  the  Vice-XyhancMor  pro- 
ceeded, from  the  shape  and  form  in  which  this  question 
arises.  The  way  in  which  it  arises  is,  that  the  Master  is 
called  upon  under  the  act  to  make  out  a  list  of  contribu- 
tories;  that  is  to  say,  a  list  of  all  persons  who  may  be 
liable  to  contribute  to  the  exigencies  of  the  Company— 
to  make  good  the  funds  of  the  Company.  It  is  quite  clear, 
therefore,  that  he  was  bound  to  include  in  that  list  all 
those  who  may  be  liable,  under  any  circumstances,  al- 
though, as  against  any  particular  shareholder,  there  may 
be  an  equity  to  protect  them.  Suppose,  for  instance,  it 
should  appear,  a  shareholder  was  cognisant  of  all  this; 
that  he  was  present  at  all  the  meetings;  that  he  assented; 
and  that  he  was  privy  to  the  purchase;  and  that  that 
particular  individual  should  hereafter,  upon  the  winding 
up  of  the  affairs,  call  in  Mr.  Morgan  to  contribute  in  re- 
spect of  his  liability,  subsequent  to  1844,  towards  the  loss 
he  is  called  upon  to  pay.  In  such  a  case  as  that,  there 
may  be  an  equity  that  may  arise  between  individuals, 
although  I  cannot  tell  what,  for  we  have  not  the  facta  of 
such  a  case  before  us.  I  think  the  Master  was  boimd,  un- 
der the  act,  to  place  this  individual  upon  the  list  of  con- 
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tributories.    He  cannot  enter  into  the  question  between        1849. 
each  indiyidual  shareholder.     The  question  is,  is  he  a         /nre 

shareholder,  as  between  himself  and  the  Company?   Is  he,  ^^^^^^ 

under  any  circumstances,  liable  to  contribute  towards  the  South  Walib 

^      ,  ^                                                                                                           Brewkbt  Co. 
fund?  

"Now,  this  is  a  Company;  it  is  no  corporation;  it  is  a  q^^ 
mere  partnership;  and,  although  the  majority  of  the  part- 
ners may  bind  the  minority  upon  every  point  the  deed 
authorises  by  their  common  contract,  yet  they  have  no 
authority  whatever  to  bind  the  minority  on  any  matter 
that  is  not  within  the  common  contract  Now,  the  ques- 
tion is,  what  was  the  common  contract?" 

After  discussing  the  clauses  of  the  deed,  his  Lordship 
continued: — "It  was  a  transaction,  therefore,  in  which 
the  shareholder  has  not  adopted  that  course  by  which,  and 
by  which  alone,  under  the  provisions  of  the  deed,  he  was 
to  escape  from  the  responsibility  incident  to  his  position 
as  a  shareholder;  and  that  seems  to  have  been  the  opinion 
of  the  Vtce-ChcmcMor;  because,  no  doubt,  if  he  had  thought 
that  the  liabilities  ceased  under  any  powers  of  the  deed, 
he  never  would  have  resorted  to  the  ground  on  which  he 
did  put  it;  namely,  that  he  escaped,  not  from  any  power 
in  the  deed  authorising  it,  but  on  account  of  the  transac- 
tions which  took  place." 

After  commenting  on  the  proceedings  at  the  meeting, 
his  Lordship  said — "  I  am  also  of  opinion  the  meeting  had 
no  power  to  do  what  they  did.  If  the  deed  was  binding, 
it  is  admitted  on  all  hands  that  they  had  no  power.  Well, 
being  of  opinion  the  deed  was  binding,  they  could  not  go 
out  of  the  powers  of  the  deed.  The  directors,  and  those  who 
were  there  met  together,  bound  themselves  not  to  dis- 
pute what  they  then  agreed  upon.  That  may  or  may  not 
be  binding  on  individuals.  I  am  not  looking  at  what  in- 
dividuals are  bound  by;  but  is  the  partnership  altogether 
bound — each  and  every  of  its  members — ^by  what  took 
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1849.        place  at  a  meeting,  which  was  called  ostensibly  for  a  pur- 

In  re        posc  different  from  that  which  was  the  conclusion  to  which 

'^Sath^^'^    they  came?   The  object,  no  doubt^  was  to  raise  money;  but 

South  Wales  there  is  no  specification  in  the  notice  as  to  the  mode  in 

which  it  was  to  be  raised. 

Oabml  "  Well,  then,  as  to  acquiescence.     The  thing  is  not 

binding  on  the  Company  as  such,  and  therefore  cannot 
operate  as  any  release  to  Mr.  Morgan.  Then,  what  is 
there  to  bind  each  and  every  member  of  the  Company? 
because,  although  the  partners  may,  no  doubt,  however 
numerous — as  other  people  may — depart  from  the  general 
contract,  yet  they  cannot  depart  from  it  without  the  con- 
sent of  every  individual  member.  If  what  they  do  is 
not  done  within  the  limits  of  the  contract  which  they 
had  originally  entered  into,  it  is  not  binding  on  their  co- 
partners. Having  entered  into  a  partnership  for  certain 
purposes,  and  under  certain  conditions,  they  may,  if  they 
please,  among  themselves,  alter  the  contract,  and  enter 
into  a  new  contract;  but  then,  they  cannot  bind  any  one 
individual,  and  it  cannot  be  said  the  partnership,  as  such, 
is  bound,  unless  individuals  are  bound.  They  may  change 
the  constitution  of  the  Company;  but  that  is  not  what  is 
done.  As  a  partnership,  consisting  of  each  and  every 
member  who  constituted  the  partnership,  they  are  not 
bound  by  any  resolution  of  a  majority,  or  of  those  who 
may  think  proper  to  attend  this  meeting;  least  of  all  can 
they  be  bound  when  they  were  not  invited  to  attend  the 
meeting  with  a  view  of  doing  that  which  was  ultimately 
done. 

"  It  appears  to  me,  therefore,  unfortunately  for  Mr.  Mor- 
gan, that  what  was  done  was  no  release  to  him  imder  the 
deed,  and  that  the  directors  had  no  power  to  depart  from 
the  deed;  and,  as  to  the  Company  being  bound  by  ac- 
quiescence, I  cannot  enter  into  that,  unless  I  have  it 
proved  that  every  individual  constituting  the  Company 
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was  present;  and  I  do  not  understand  that  to  have  been        1849. 
the  case''  (a).  /»  rt 

The  Vale  of 

Neath  and 

(a)  See  1  Hall  t  T.  320;  1  Mac.  t  Oor.  225.  squth  Wales 

Brewebt  Ck>. 


Hollwst's 
Case. 


T 


Hollwet's  Case.  Aug.  1st. 


HIS  was  a  motion  to  remove  from  the  list  of  contribu-  At  an  extraor- 
tories  without  qualification,  the  name  of  Mr.  Charles  ing^^un- 
Hollwey,  who  had  become  a  shareholder  in  the  Company,  ^^^|]^^^ 
and  afterwards  transferred  his  shares  to  Mr.  Buckland,  the  Company,  re- 
director  mentioned  in  the  last  case,  under  the  following  passed,  pur- 
circumstances,  as  stated  in  the  evidence  in  support  of  Mr.  ^^^the  ^ 
HoUwey's  claim  to  be  removed  from  the  list.  f®^^' ^"  ^' 

•^  ^  half  of  the 

In  February,  1841,  Mr.  Hollwey  was  prevailed  upon  by  Company,  to 
the  secretary,  Mr.  Wm.  Lowther,  to  become  an  allottee  of  shies  of  any 
twenty  20t  shares  in  the  Company,  and  paid  the  amount  ^^g  ^^^ 
payable  in  respect  of  them.  f®*^>  on  the 

Mr    >f  M^  terms  of  the 

He  also  executed  the  deed  of  settlement,  the  material  purchase- 
portions  of  which  are  stated  in  the  last  case.  ^dm  dehen- 

In  February,  1842,  a  meeting  of  the  directors  and  share-  ^';/^.'*^* 

holders  of  the  Company  was  held,  at  which  it  was  re-  vanceofthe 

same  amoimt 

solved,  in  pursuance  of  the  power  and  authority  given  by  being  also 
the  deed,  to  issue  new  shares  in  the  Company,  to  rate  as  vendor  ^on  the 
20Z.  shares,  but  upon  each  of  which  shares  only  15L  were  s^g®  security. 
to  be  paid,  and  Mr.  Hollwey  had  allotted  to  him  five  of  chase  being  ef- 
such  new  shares,  and  paid  in  respect  thereof  751,  terms  by  a  di- 

Shortly  after  the  issue  of  the  last-mentioned  shares,  Mr.  ^^hold «?  * 
Hollwey,  having  ascertained  the  danger  he  might  event-  ^^*^  ^  ^/** 

aware  viiab  wtie 

ually  be  brought  into  by  having  become  a  member  of  the  director  was 
Company,  determined  to  dispose  of  his  shares,  and  applied  on  his^wn^i^ 

count: — Held, 
that  the  share- 


out  qualification. 
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1849.  to  the  secretary  to  find  a  purchaser  for  them,  so  as  to  re- 

/n  rt  lieve  Mr.  Hollwey  from  his  responsibility,  in  pursuance  of 

^^^'  the  44th  clause  of  the  deed  of  settlement 
South  Wajlks       The  secretary,  on  receiving  this  intimation,  communi- 

Bbewsbt  Co.  ,  , 

cated  it  to  some  of  the  directors,  who,  to  prevent  the 

Cask.  shares  from  going  into  the  market  just  as  the  Company 
were  about  issuing  new  shares,  offered  to  purchase  the 
shares  on  behalf  of  the  Company;  but  Mr.  Hollwey  being 
advised  that  the  Company  only  had  power  to  purchase 
shares  out  of  the  surplus  fund  of  the  Company,  in  pur- 
suance of  the  23rd  clause  of  the  deed  of  settlement,  (but 
which  surplus  fund  never  existed),  considered  that  a  sale 
to  the  Company  would  not  be  valid,  and  that  their  liabi- 
lity would  remain  the  same.  He,  consequently,  declined 
to  sell  his  shares  to  the  Company  or  the  directors,  or  any 
one  of  them,  on  behalf  of  the  Company. 

Some  time  afterwards,  the  secretary  informed  Mr.  Holl- 
wey that  Mr.  William  Henry  Buckland,  a  director  and 
trustee  of  the  Company,  would  purchase  the  shares  at  par, 
provided  Mr.  Hollwey  would  lend  the  Company  the  amount 
of  such  purchase-money,  and  a  further  sum  of  500i,  to 
which  Mr.  Hollwey  agreed;  and  a  deed  of  transfer  was  pre- 
pared and  executed  by  him,  dated  the  27th  of  June,  1842, 
by  which  the  shares  were  assigned  to  Mr.  W.  H.  Buckland, 
his  executors,  administrators,  and  assigns,  absolutely. 

Mr.  Hollwey  thereupon  received  the  Company's  deben- 
tures for  the  amount  of  the  loan.  The  evidence  produced 
before  the  Master,  on  the  part  of  the  official  manager,  to 
prove  Mr.  Hollwey  to  be  a  "  contributory,"  was  the  deed  of 
settlement  and  the  payment  of  dividends. 

The  evidence  in  opposition  was  the  evidence  of  Mr. 
Lowther,  Mr.  Hollwey 's  affidavit,  which  was  to  the  above 
effect,  and  the  certificates  and  deed  of  transfer. 

For  the  purpose  of  obtaining  further  evidence,  to  esta- 
blish the  liability  of  Mr.  Hollwey  to  remain  on  the  list 
without  qualification,  Mr.  Hollwey  was  summoned  before 
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the  Master,  and  examined  Yivk  voce  by  the  counsel  for  the 
official  manager. 

The  following  were  the  material  portions  of  this  exami- 
nation : — 

Q.  How  long  did  you  hold  those  twenty  shares? — A.  Why, 
not  much  longer. 

Q,  How  long? — A.  Till  June,  I  believe. 

Q,  Do  you  know  Mr.  Lowther,  the  secretary  of  the  Com- 
pany?— A.  I  do. 

Q.  Did  you  make  any  application  respecting  parting  with 
your  shares? — A.  My  brother  mentioned  to  him  that  we 
wished  to  dispose  of  our  shares. 

Q.  And  did  Mr.  Lowther  inform  you  the  Company  wanted 
to  purchase? — A.  He  said, the  Company  offered  to  purchase ; 
but  we  objected  to  it. 

Q,  Why  did  you  object? — A.  Because  they  could  not 
purchase,  we  considered,  according  to  the  deed. 

Q.  Who  put  that  into  your  head? — A.  I  saw  the  deed. 

Q.  What  did  you  see  in  the  deed  that  made  you  think 
that? — A.  Why,  that  they  could  only  purchase  out  of  the 
surplus  capital,  and  they  never  had  any. 

Q,  That  was  your  construction? — A.  That  was  my  con- 
struction. 

Q,  Are  you  a  lawyer? — A.  No 

Q.  Did  you  communicate  that  to  your  brother? — A,  Yes. 
We  talked  of  it,  and  objected  to  it  on  that  ground;  and  the 
thing  was  dropped. 

Q,  Who  took  it  up  again? — A.  Mr.  Lowther. 

Q.  Do  you  remember  the  first  time  of  seeing  him?— 
A,  Not  the  date. 

Q.  What  did  Mr.  Lowther  tell  you?  Give  us  the  substance 
of  his  commimication. — A.  That  Mr.  Buckland  would  pur- 
chase the  shares. 

Q.  Did  you  know  Mr.  Buckland? — A,  I  had  seen  him. 

Q.  Had  you  known  him  long  before? — A.  I  never  knew 
him  till  after  I  had  got  acquainted  with  the  Brewery. 


1849. 


In  rt 

The  Valb  of 

Neath  auto 

South  Wales 
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1849.  Q,  What  was  Buckland— one  of  the  directors? — A.  I  sup- 

In  re        posc  he  was.     I  imderstood  he  was. 
^^^^'       Q'  Yo^  ^^^^  ^'  Buckland  to  be  a  director  of  the  Com- 
SodthWaijss  pany? — A.  I  supposed  he  was. 

Q,  Had  you  heard  of  Buckland  buying  shares  of  any  one 

Case.        else?— -4.  No. 

Q,  Of  no  one? — A,  No. 

Q.  Were  you  not  aware  at  that  time  that  he  had  bought 
some  shares  of  other  persons? — A,  No:  I  have  no  recollec- 
tion of  hearing  anything  of  the  kind. 

Q.  Can  you  say  you  were  not  aware  of  it? — A.  I  was  not 

Q.  You  were  not  aware  that  Mr.  Buckland  was  buying 
shares  in  other  quarters  ? — A,  No. 

Q.  Did  you  see  Mr.  Buckland  ? — A.  I  did  not  on  that 
subject. 

Q.  By  whom  was  the  negotiation  conducted? — A.  Mr. 
Lowther  and  my  brother  principally.  I  left  it  more  to 
him;  he  had  more  to  do  with  it  than  I  had. 

Q,  Did  you  ask  Mr.  Lowther  why  Mr.  Buckland  was 
buying  the  shares? — A.  I  do  not  know  that  I  did;  it  is 
six  or  seven  years  ago. 

Q.  Can  you  remember  whether  you  did  or  not  ? — A.  I 
cannot. 

Q.  I  will  ask  you  a  plain  question,  and  I  hope  you  will 
give  me  an  answer  as  plain  as  the  question  is:  Had  you 
not  reason  to  believe,  Mr.  Hollwey,  that  Mr.  Buckland  was 
buying  the  shares  on  behalf  of  the  Company? — A,  No:  I 
had  not. 

Q,  Did  you  not  believe  it? — A,  I  did  not 

Q.  Did  you  believe  that  Mr.  Buckland  was  buying  these 
shares  for  his  own  purposes? — A.  I  did;  if  I  had  thought 
otherwise  I  would  never  have  sold  them  to  hiuL  I  thought 
it  was  an  honourable  transaction,  or  I  would  not  have 
done  it 

Mr.  Bacon  and  Mr.  G.  L,  Russell  in  support  of  the  mo- 
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tion. — Mr.  HoUwey,  in  June,  1842,  transferred  his  shares  1849. 
to  Mr.  Buckland  in  the  ordinary  and  regular  way;  and  jnre 
there  is  nothing  to  shew  that  he  had  any  notice  of  the    '^j^^^^' 

transaction  being  other  than  a  transfer  to  a  purchaser:   South  Wales 

.                                             ,                 ,              BbewebtCo. 
nor  is  there  any  evidence  to  the  contrary  in  the  stipula-         

tion  attached  to  the  contract  respecting  the  loan  to  the         Qj^g^^ 

Company.     Such  a  stipulation  might  be  easily  accounted 

for  by  the  fact  of  Mr.  Buckland  having  a  great  personal 

interest  in  the  Company.     The  Company  was  indebted  to 

him  in  a  considerable  amount,   and,   consequently,  any 

fund  being  brought  into  the  concern,  as  stipulated  on  the 

sale  of  the  shares,  enabled  him  to  draw  on  the  Company. 

On  the  other  hand,  Mr.  Hollwey  expressly  deposed,  be- 
fore the  Master,  when  examined  by  the  official  manager 
in  support  of  the  case  of  the  Company,  that  he  had  no 
suspicion  of  the  transaction  being  different  from  what 
it  appeared  and  purported  to  be;  and  his  evidence  is  alto- 
gether uncontradicted. 

Under  these  circumstances,  it  must  be  held  that  Mr. 
Hollwey  is  not  liable  in  respect  of  any  losses  since  June, 
1842. 

Mr.  Ru88eU  and  Mr.  T,  H,  Terrell  for  the  official  manager. 
— ^Mr.  Hollwey  was,  in  June,  1842,  a  partner  in  the  Com- 
pany; and,  if  he  chose  to  shut  his  eyes  to  what  all  the 
other  shareholders  were  aware  of,  he  cannot  avoid  being 
affected  with  constructive  notice  of  the  proceedings  of  the 
partnership  to  which  he  belonged.  Those  proceedings  ap- 
peared upon  the  minute-books  of  the  Company,  to  which 
he  might  have  had  access.  If  he  would  not  resort  to  those 
sources  of  information,  still  he  is  in  law  considered  to  have 
done  so,  and  to  have  been  aware  that  Mr.  Buckland  was 
buying  up  shares  on  behalf  of  the  Company,  in  pursuance  of 
the  resolution.  It  is  very  difficult  to  understand  how  he 
could  have  remained  uninformed  upon  the  subject  with- 
out either  a  design  to  avoid  information  which  might  be 
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1849.  inconvenient,  or  the  utmost  inattention  to  the  afiairs  of 

jn  ^  the  concern,  neither  of  which  can  be  allowed  to  place  him 

^nLth^ito'  ^  ^  better  position  than  his  fellow  shareholders,  or  exempt 

South  Wales  him  from  contributimr  with  them  to  the  losses  of  the 

Bbswebt  CJo.     _, 

Company. 

hollwbt's 
Oabi. 

The  Vice-Chancbllor: — 

Without  deciding,  I  assume  that  the  true  nature  of  the 
transaction  between  Mr.  Lowther,  Mr.  Buckland,  and  the 
Company  was  such  as  it  is  on  the  part  of  the  respondent 
alleged  to  have  been. 

Then  the  first  question  is,  whether  the  circumstance  of 
Mr.  Hollwey  holding  shares  in  the  Company,  although  he 
was  not  a  director,  was  sufficient  of  itself  to  affect  him 
with  constructive  notice  of  this  state  of  things?  I  think 
it  was  not  I  am  not  aware  of  any  decision  which  has 
carried  the  doctrine  of  constructive  notice  to  that  length. 
And  if  I  am  to  exercise  my  own  judgment,  in  the  absence 
of  any  authority,  I  decide  as  I  have  said. 

If  Mr.  HoUwey  believed  that  Mr.  Buckland  bought  the 
shares  on  his  own  account,  and  was  not  affected  with  no- 
tice that  such  was  not  the  true  state  of  the  case,  can  he 
be  prejudiced  by  the  circumstance  that  Mr.  Buckland  in 
fact  bought  the  shares  (if  he  really  did  so)  on  behalf  of 
the  Company? 

Then,  was  it  possible  for  a  reasonable  man  in  Mr.  HoU- 
wey's  position  to  believe  that  Mr.  Buckland,  in  his  indivi- 
dual character,  but  as  an  individual  interested  in  support- 
ing the  Company,  was  desirous  of  purchasing  the  shares, 
and  was  at  the  same  time  desirous  that  the  Company 
should  have  the  advantage  of  borrowing  the  amount  which 
Mr.  HoUwey  advanced  to  them. 

I  am  of  opinion  that  a  reasonable  man  might  have  be- 
lieved this;  and,  on  the  evidence  before  the  Court,  I  can- 
not conclude  that  Mr.  Hollwey  did  not  believe  what  a 
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reasonable  man  might  have  believed,  and  what  he  posi-  vj^^^ 

tively  swears  that  he  did  believe.  ^»  ^ 

,                          ,                                     ,  Thb  Vale  op 

I  cannot,  on  the  evidence,  take  it  that  he  had  notice  of  Neatr  axd 

.1       .              .•        "»    •        /•/•  ••         n            \         i_          "x    •  South  Walks 

the  transaction  being  (if  it  really  was)  such  as  it  is  re-  bbewebt  Co. 

presented  to  have  been.  Ho;:;:;;y8 

Being  of  this  opinion,  on  this  mixed  question  of  law  and  Cask. 
fact,  I  must  refer  it  back  to  the  Master  to  review  his 
report 


MEMORANDA. 

AN  March,  1848,  Sir  David  Dtmdas  resigned  his  office  of 
Solicitor-General  to  her  Majesty,  and  was  succeeded  by 
John  EomUlyy  Esq.,  one  of  her  Majesty's  counsel,  who  after- 
wards received  the  honour  of  knighthood. 

On  February  23,  1849,  Edward  Lloydy  John  Oreenwoody 
Richard  MalinSy  Frederick  Calvert,  Henry  Singer  Keating, 
and  RotmdeU  PaJmery  Esqrs.,  were  appointed  of  her  Ma- 
jesty's coimseL 

On  March  6, 1849,  James  M.  Hope,  Esq.,  received  a  pa- 
tent of  precedence. 

In  Trinity  Vacation,  1849,  Sir  Thomas  Colimariy  one  of 
the  Justices  of  the  Court  of  Common  Pleas,  died,  and  was 
succeeded  by  T.  N.  Talfov/rdy  Esq.,  the  Queen's  Ancient 
Serjeant 
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ABATEMENT. 
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ACCOUNT. 
See  Elegit. 

ACCOUNTa 

See  Evidence,  9. 
Trustee,  2. 

ACCRUER. 
^ccWiLL,  13. 

ACCUMULATION. 
See  Will,  1. 

ACKNOWLEDGMENT. 
See  Trustee,  1. 

ACQUIESCENCE  IN  DEPAR- 
TURE FROM  PARTNERSHIP 
ARTICLES. 

See  Winding-up  Act,  7,  8, 14. 

ACT  OF  PARLIAMENT. 
See  Injunction,  3. 

ADMINISTRATION. 

See  Assets,  1. 

Creditors*  Suit. 
Pleading,  3. 

VOL.  I. 


ADMINISTRATOR  AD  LITEM. 
See  Pleading,  2. 

AGREEMENT. 

1.  By  the  terms  of  the  resolutions 
on  the  formation  of  a  company,  the 
object  of  which  was  to  purchase  land 
and  found  a  colony,  certain  trustees 
had  the  control  of  an  expedition  to 
explore  the  district,  and  it  was  re- 
solved that  the  expense  of  the  expe- 
dition should  not  exceed  a  certain 
sum,  and  that  the  subscribers  were  not 
to  be  liable  beyond  a  fixed  amount. 
On  the  arrival  in  the  country  of  the 
persons  proceeding  on  the  expedition, 
they  were  seized  and  thrown  into 
prison,  and,  owing  to  this,  the  project 
failed,  and  the  loss  greatly  exceeded 
the  limit  fixed  by  the  resolutions : — 
Held,  that  the  trustees  could  not  call 
on  the  subscribers  for  contribution  be- 
yond the  fixed  amoimt.  OHlom  v. 
Morrison,  '421 

2.  Lessees  of  wayleaves,  under  a 
lease  granted  by  a  copyhold  tenant  in 
fee  of  the  land,  entered  into  a  nego- 
tiation for  a  new  lease  with  the  tenant 
for  life,  under  the  lessor's  will,  which 
gave  the  tenant  for  life  power  of  leas- 
ing. A  correspondence  ensued,  in  the 
course  of  which  the  tenant  for  life  of- 
fered to  grant  a  new  lease  at  a  certain 

F  F  F  D.  G.  s. 
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rent,  which  offer  was  accepted  by  the 
lessees.  The  original  lease  contained 
a  clause,  usual  if  not  universal  in  the 
leAscs  in  the  neighbourhood,  giving 
the  lessees  the  o])tiun  of  determining 
the  Ica'^e  on  notice.  The  correspond- 
ence respecting  the  new  lease  was  si- 
lent as  to  the  insertion  of  such  a 
clause;  but  one  of  the  earliest  letters 
alluded  to  the  proposed  lease  as  a  re- 
newal of  the  former  :—JJeId,  first,  that 
the  lessees  might  have  understood  that 
such  a  clause  was  intended  to  be  in- 
serted in  the  new  lease,  without  put- 
ting a  perverse  or  absurd  construction 
on  the  correspondence ;  and  that,  whe- 
ther such  understanding  was  correct 
or  incorrect,  or  was  confined  or  not 
confined  t^  the  lessees,  they  ought  not 
to  be  ordered  to  accept  the  lease  with- 
out such  a  clause ;  secondly,  that  the 
t«nant  for  life  had  aot,  under  tiie  will 
or  otherwise,  power  to  grant  such  a 
lease;  and  that  the  reversioner,  though 
Able  to  fulfil  tiie  agreement,  was  not 
entitled  to  demand  a  specific  perform- 
ance of  it     RidatU  V.  B^  335 

Quat*,  whether,  in  executory  agree- 
ments, there  is  a  presumption  in  favour 
of  the  insertion  in  the  executed  con- 
tract of  all  such  stipulations  as  are 
customarily  inBert<?d  in  such  contracts. 

3.  Bill  for  the  execution  of  a  cnve- 
nant  contained  in  a  renewed  lease, 
granted  by  trustees,  dismissed;  the 
coveoant  being  ultra  vires  of  the  trus- 
tees, Bellringer  t.  Blagrave,  63 
St*  IsJLNcrios,  3, 

Vendor  asd  PcucHAaEE,  1,  2,  3, 

AMENDMENT. 

Sf€  Ple.u>ixo,  1,  4,  6. 

Practice,  5. 

AXXUITY. 
Ste  XssBK,  3,  4.  o. 

Hri!BA>.-D  ASD  WiFB,  3. 

JvDUKEKT  Debt,  2. 
Will,  11. 


ANSWER. 
See  HusBAHD  ahd  Wife,  1. 
Pleadino,  S,  7. 
Practice,  1. 

APPEARANCK 
See  Poactice,  6,  7. 

APPOINTMENT. 
See  Power,  2. 

ASSETS. 

1.  A  testator  betiuealJied  spedfic 
chattels,  charged  with  the  payment  of 
a  pecuniary  legacy,  and  of  all  the  tes- 
tator's just  debts  and  funersl  and  tes- 
tamentary expenses,  and  he  bequeathed 
other  specific  and  perauiiary  l^ado, 
but  made  no  rcmdnaij  bequest: — 
Hdd,  ^baX,  notwithstanding  the  diaig^ 
the  general  undisposed-of  rendoe  was 
first  applicable.   Hemea  ▼.  Snare,  333 

2.  A  testator  devised  his  real  estate 
to  trustees,  in  trust  for  mie,  and,  out 

;  of  the  proceeds  and  out  of  the  rents 
I  tiU  sale,  to  pay  his  debts,  and  tbe  tjus- 
j  tees'  costs,  charges,  and  expenses,  and 
I  then  upon  trust  to  pay  three  legacies 
'  of  500^.  each;  and,  as  to  all  his  per- 
r  sonal  estate  and  effects,  tbe  testator 
gave  the  same  to  T.  H.,  his  execotora, 
I  administrators,   and    assigos; — HM, 
first,  that  the  will  did  not  give  to 
,  T.  R.,  nor  dispose  of  ttte  snrphi*  of 
the  beuefidal  interest  in  the  produce 
of  the  testator's  real  ettot^  after  pay- 
ing the  diai^es  which    oogbt  to  be 
oonaidered  as   imposed  tberem,  and 
that  such  surplus  belonged  to  tlte  beir- 
at-law. 

Sdd,  secondly,  that,  as  betweoi  the 
heir  and  T.  R.,  tike  personal  estate  wm 
the  fund  first  applicable  to  tlv  pay- 
ment of  the  testator's  debts. 

SenAU,  that  the  3  Jt  4  WiH  4,  c 
104,  ought  to  have  some  iuflueoce  in 
&ivoar  of  the  exoneration  of  tbe  pcr- 
aooal  estate. 
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It  was  conceded,  cvr^uendoy  that 
funeral  expenses  and  costs  of  probate 
were  not  included  in  the  costs,  charges, 
and  expenses  of  a  testator's  trustees. 
CoUisY.  Rolnnsy  131 

3.  Where  a  testator's  effects  are 
insufficient  to  satisfy  an  annuity  be- 
queathed by  the  will,  and  the  pecu- 
niary legacies: — Ileld,  that  the  an- 
nuity ought  to  be  valued,  and  that 
the  annuitant  was  entitled  at  once  to 
the  amount  of  the  valuation,  subject 
to  an  abatement  in  proportion  to  the 
abatement  of  the  pecuniary  legacies ; 
and  that,  although  the  annuitant  died 
before  the  payment  of  the  annuity  in 
full  would  have  equalled  the  abated 
amount  of  the  valuation,  the  other 
legatees  would  have  no  claim  to  the 
surplus  of  that  amount 

In  a  suit,  instituted  by  a  residuary 
legatee,  the  assets  proved  insufficient 
for  the  payment  of  the  expenses  and 
the  general  legacies : — Held,  that  the 
plaintiff  was  not  entitled  to  his  costs 
as  between  solicitor  and  client,  except 
so  far  as  the  general  estate  had  been 
increased  by  we  proceeding. 

The  costs  inciured  bv  a  legatee, 
who  has  instituted  an  administration 
Buit^  in  attending  before  the  Master  by 
counsel,  in  support  of  his  state  of  facts, 
held  not  to  be  within  the  120th 
Order  of  May,  1845,  as  incurred  upon 
a  question  relating  to  title.  Wrough- 
ton  v.  Ccilquhomhy  357 

4.  Where  a  testator  bequeathed  to 
his  widow  two  annuities,  one  payable 
to  her  80  long  as  she  should  continue 
his  widow,  provided  she  should  not 
permanently  quit  England  before  her 
daughter's  marriage,  and  the  other 
payable  to  her  generally  for  life,  and 
the  assets  were  insufficient  to  pay  the 
annuities  and  legacies  in  full,  the 
Court  ordered  the  annuities  to  be 
valued  and  to  abate  proportionally 
with  the  legacies,  and  directed  the 
amoiimt  of  we  apportionment,  in  re- 


spect of  the  former  of  the  annuities, 
to  be  laid  out  in  the  purchase  of  a 
government  annuity,  and  the  amount 
of  the  apportionment  of  the  latter  of 
the  annuities  to  be  paid  out  to  the 
annuitant.     Carr  v.  Inglebt/,         362 

5.  Form  of  decree  where  an  annuity 
abates  by  reason  of  a  deficiency  of 
assets.  Amount  of  abated  valuation 
ordered  to  be  paid  to.  representatives 
of  deceased  annuitants.  Lang  v. 
Ilugliesy  364 

See  Creditors'  Suit. 
Pleading,  3. 

ASSOCIATION. 
See  Pleading,  4. 

ATTACHMENT. 
See  Jurisdiction,  2. 

ATTORNEY. 

See  Husband  and  Wife,  1. 
Jurisdiction,  3. 
Privileged  Communications,  3. 

BANKING  COMPANY. 
See  Winding-up  Act,  7,  12. 

BANKRUPTCY. 

Trust  funds  were  settled  by  deed, 
upon  trust  to  pay  the  income  to  the 
settlor  for  life,  and  after  his  death  to 
pay  the  income  of  a  part  thereof  to 
E.  M.  for  life,  or  "until  he  shall 
become  bankrupt;"  and  after  his  de- 
cease, or  "upon  his  becoming  bank- 
rupt," then  in  trust  to  pay  the  income 
of  such  part  to  the  wife  or  widow  of 
E.  M.,  for  her  separate  use,  with  re- 
mainder to  the  child  or  children  of 
E.  M.,  with  a  trust  for  accumulation, 
in  case  E.  M.  should  have  no  such 
children  or  wife,  and  ho  should  have 
forfeited  his  life  interest  E.  M.  was, 
at  the  time  of  the  execution  of  the 
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CAPITA,  PER 


CHARTER 


deed  of  settlement,  an  uncertificated 
bankrupt  : — HM,  that  the  income  of 
E.  M.*8  share  belonged  to  his  wife 
for  her  separate  use. 

Under  the  same  deed  a  like  part  of 
the  same  trust  funds  was  settled  upon 
trust  for  C.  C.  M.,  his  wife  and  chil- 
dren, Mrith  similar  conditions  to  those 
expressed  concerning  the  share  of 
E.  M. ;  C.  C.  M.  was,  at  the  time  of 
the  execution  of  the  deed  of  settle- 
ment, a  bachelor,  and  an  uncertificated 
bankrupt.  C.  C.  M.*8  share  was  di- 
rected to  be  invested,  the  income  to 
accumulate.     Manning  v.  Chamnbera, 
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BANKRUPTCY  COURT. 
See  Jurisdiction,  2. 

BARON  AND  FEME. 

See  Husband  and  Wife. 
Stop  Obder. 
Trustee,  1. 
Winding-up  Act,  9. 

BENEFIT  SOCIETY. 

See  Pleading,  4. 

BILL. 

See  Costs,  1,  2. 

Husband  and  Wife,  4. 
Pleading,  6,  7. 
Practice,  2. 

BOND. 
See  Public  Company,  4. 

BREACH  OF  TRUST. 
See  Trust. 

BUBBLE  COMPANY. 
See  Fraud. 

CAPITA,  PER 
See  Will,  3,  4,  5. 


CERTIFICATE. 
See  Practice,  6. 

CESTUIQUE    TRUST. 

See  Injunction,  2. 
Trust. 
Trustee. 

CHARGR 

See  Evidence,  9. 

Judgment  Dsbt,  2. 

CHARITY. 
See  Trustee,  2. 

CHARTER. 

By  a  charter  of  Philip  &  Mary,  in 
Latin,  of  January  6,  1553,  after  re- 
citing, that  eighteen  presbyters,  fif- 
teen clerks,  and  twelve  poor  men, 
had  been  lately  maintained  at  Boston 
out  of  the  issues  of  certain  guilds, 
since  dissolved,  and  whereof  the  pos- 
session had  been  seized  by  the  Crown, 
to  the  grief  of  all  the  Catholic  inha- 
bitants there  :  It  was  witnessed,  that, 
considering  a  provision  for  divine 
worship,  and  the  maintenance  of  the 
poor,  and  the  education  of  youth,  be- 
longed to  the  regal  office,  and  at  the 
humble  petition  of  the  mayor  and 
burgesses,  and  in  consideration  of 
the  charges  which  they  sustained  in 
and  about  the  reparation  of  the  bridge 
and  port,  and  that  they  might  be 
better  able  to  sustain  these  charges, 
the  King  and  Queen  granted  certain 
lands  to  the  corporation,  to  the  intent 
that  they  should  find  and  maintain  a 
grammar-school  in  Boston,  and  a 
schoolmaster,  two  priests  to  celebrate 
divine  service  in  the  parish  church, 
and  four  poor  persons  to  pray  for  the 
souls  of  the  King  and  Queen  and 
their  ancestors,  with  a  direction  to 
apply  all  the  renta  and  profits  ^  ad 
sustentationem  pedagogi  et  suppe- 
dagogi  scole  pi^edictse  ac  cappeUanos 
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et  pauperes  predictos  et  alia  neces- 
saria  predict*  burgum  scholam  capil- 
lanoe  et  pauperes  predict*  et  sustenta- 
tionem  et  manutencionem  eorundem 
tantummodo  taiigentia  et  concer- 
nentia  :" — Held,  that  the  trusts  were 
for  religious  purposes,  education,  and 
the  relief  of  the  poor  exclusively. 
Effect  of  usage  in  the  construction  of 
charters.  AU,'Gen,  v.  Corporaticm  of 
Boston,  519 

CHATTEL. 
See  Mortgage,  1. 

CODICIL. 
See  Will,  9. 

COLLUSION. 
See  Pleading,  3. 

COMMISSIONERS  OF  BANK- 
RUPT. 

See  Jurisdiction,  2. 

COMPANY. 

See  Agreement,  1. 
Fraud. 

Injunction,  2,  3. 
Public  Company. 
Winding-up  Act. 

COMPENSATION. 
See  Vendor  and  Purchaser^  3. 

COMPOSITION  DEED. 

Whatever  may  be  the  general  rule, 
if  there  be  any,  as  to  extending  indul- 
gence to  a  creditor  under  a  composi^ 
tion  deed,  wbo^oes  not  claim  the  be- 
nefit of  the  deed  within  the  time  spe- 
cified therein;  that  rule  does  not 
apply  to  a  creditor  who  actively  re- 
fuses to  come  in  under,  or  assent  to 
the  deed  within  the  time  limited,  and 
who  does  not  retract  such  refusal 
within  that  time.  Johnson  v.  Ker- 
thaw^  260 


CONDITIONS  OF  SALE. 
See  Vendor  and  Purchaser,  4. 

CONSENT. 
See  Limitations  (Statute  of). 

CONSTRUCTION. 

Trustees  of  a  settlement  were  to 
stand  possessed  of  the  trust  fund,  (con- 
sisting of  twelve-fifteenths  of  a  larger 
fund),  in  trust,  as  to  one  share,  for  the 
settlor  s  daughter  A.,  for  her  life,  and 
then  for  her  children,  who  were  to 
take  vested  interests,  if  sons,  at  twen- 
ty-one, and  if  daughters,  at  twenty-one 
or  marriage;  and  if  A.  should  have  no 
children  who  should  live  to  attain  a 
vested  interest  in  the  fund,  then  to 
stand  possessed  of  the  share  so  given 
to  A.  and  her  children,  in  trust,  as  to 
one  moiety,  for  the  settlor's  daughter  B. 
and  her  children,  and,  as  to  the  other 
moiety,  for  his  daughter  C.  and  her 
children,  under  the  same  limitations 
and  restrictions  to  which  the  gift  to  A. 
and  her  cliildren  had  been  subjected.. 
Then  followed  similar  dispositions  of 
the  remainder  of  the  trust  fund  in  &~ 
vour  of  B.  and  her  children,  and  C* 
and  her  children,  with  limitations  over 
of  each  share,  (in  the  event  of  either 
B.  orC.  dying  without  leaving  children 
who  should  attain  a  vested  interest,) 
to  the  other  two  daughters  and  their 
children,  in  moieties  as  before;  but  ia 
case  there  should  not  be  any  child  or 
children  of  A.,  B.,  and  C.  who  should 
live  to  gain  a  vested  and  transmissible 
interest  in  the  said  twelve-fifteenth 
parts,  or  any  part  thereof,  under  and 
by  virtue  of  the  settlement,  then  the 
trustees  were  to  pay,  assign,  and  trans- 
fer the  whole  of  the  said  twelve-fif- 
teenth parts  unto  the  next  of  kin  of 
the  settlor:  the  settlor  died,  having 
by  his  will  made  A.,  B.,  and  C.  his 
residuary  legatees.  After  bis  death,  C. 
died  without  issue;  then  B.  died  with^ 
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out  issue,  leaving  A.  surviving  her, 
who  had  two  children,  one  of  whom,  a 
daughter,  was  married: — Hdd,  that 
A.,  having  a  child  who  had  lived  to 
gain  a  vested  and  transmissible  inter- 
est in  the  fiind,  was  not  entitled  to  any 
portion  of  it  under  the  limitation  to 
the  "  next  of  kin"  of  the  settlor; 
consequently,  that  so  much  of  the 
fiind  as  did  not  pass  under  the  limita- 
tions, other  than  that  to  the  next  of 
kin,  resulted  to  the  settlor,  and  passed 
under  his  will  to  his  residuary  lega- 
tees.    WeshJDood  v.  Slater,  1 

See  Charter. 
Injunction,  3. 
Power,  1,  2. 
Public  Company,  1. 
Will,  2,  3,4,5,  6,12, 13. 

CONTKACT. 
See  Agreement. 

CONTRIBUTORIES. 
See  Winding-up  Act. 

CONVERSION. 
See  Will,  7,  8. 

COPYHOLD. 
See  Joint  Tenancy. 

COSTS. 

1.  A  plaintiff  who  inadvertently  de- 
scribed herself  as  of  a  place  which  she 
had  left  at  the  date  of  the  filing  of  the 
bill,  was  not  ordered  to  give  security 
for  costs.  And  a  motion  for  that  pur- 
pose was  refused;  but  the  Court  gave 
the  defendant  making  it  his  costs,  on 
his  not  putting  the  plaintiff  to  amend 
her  bill.     SmWi,  v.  Comfoot,  684 

2.  Qiuere,  whether  a  plaintiff  who  in 
his  bill  describes  himself  insufficiently, 
though  not  erroneously,  will  be  or- 
dered to  give  security  for  costs.  Sib- 
herrng  v.  Ea/rl  of  Balc^i/rTas,  683 

3.  Where  the  plaintiff  only  described 


himself  as  '' working  on  the  line  of 
railway  between  Sheffield  and  Man- 
chester:**— Hdd,  that  the  description 
was  insufficient;  and  a  motion  that  be 
might  give  security  for  costs  was  or- 
dered to  stand  over,  to  give  him  an 
opportunity  of  amending.  Sibbering 
V.  Earl  of  Baloarras,  683 

See  Assets,  3. 
Disclaimer. 
Husband  and  Wife,  1. 
Infant,  6. 
Power,  2,  4. 
Practice,  3. 
Trustee,  1,  2. 
Vendor  and  Purchaser,  5. 

COVENANT. 
See  Vendor  and  Purchaser,  4. 

CREDITORS'  BILL. 
See  Pleading,  1. 

CREDITORS'  SUIT. 

In  a  creditors'  suit  for  the  admi- 
nistration of  the  assets  of  an  intestate 
who  had  joined  in  a  bond  as  a  surety, 
the  bond  creditor  being  aware  of  the 
suit,  omitted  to  prove  till  the  time  h- 
mited  by  the  advertisements  for  cre- 
ditors to  come  in  had  expired ;  a  de- 
cree on  further  directions  had  been 
made,  the  administratrix  had  admitted 
assets,  and  the  principal  debtor  in  the 
bond  had  become  bankrupt: — H^d, 
that  he  might  still  be  let  in  upon  terms, 
the  fund  remaining  undi8tribut€d. 

An  admission  of  assets  by  the  ad- 
ministratrix, embodied  in  an  order 
made  on  a  petition  in  the  cause,  qua- 
lified by  a  declaration  in  a  subsequent 
order.  Arrangement  of  priorities  be- 
tween simple  contract  creditors,  com- 
ing in  within  the  time  limited  by  the 
advertisement,  and  bond  creditors 
coming  in  subsequently.  Brown  v. 
Lake,  144 

See  Infant,  2. 
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CROSS  SUIT. 
See  Trust. 

DAMAGES. 
See  Injunction,  1. 

DEBTOR  TO  ESTATK 
See  Pleadinq,  3. 

DEBTS. 

See  Assets,  2. 

Creditobs'  Suit. 

DECLARATORY  DECREE. 
See  Pleading,  4. 

DECREE. 

See  Assets,  4,  5. 
Elegit. 
Evidence,  6. 
Husband  and  Wife,  2. 
Judgment  Debt,  L 
Pleading,  4. 

Settlement  (Reforming). 
Stop  Order. 
Trust. 
Vendor  and  Purchaser,  2. 

DEEDS. 
See  Jurisdiction,  L 

DEMURRER 
See  Pleading,  5. 

DEVISEE. 

See  Set  off. 
Trustee,  4. 

DISCLAIMER 

Where,  on  a  bill  of  foreclosure  by 
a  first  mortgagee  against  a  second 
mortgagee  and  the  mortgagor,  the 
second  mortgagee  by  his  answer  dis- 
claimed, yet  the  plaintiff  brought  the 
second  mortgagee  to  the  hearing,  no 
costs  were  given  to  the  second  mort- 
gagee, on  the  decree  against  him,  upon 


the  preponderance  of  modem  deci- 
sions, though  formerly  the  practice 
was  to  give  such  disclaiming  second 
mortgagee  defendant  his  costs,  the 
plaintiff*  adding  such  costs  to  his  own. 
Ohrly  V.  Jenkina,  543 

;9ecWiLL,12. 

DISCOVERY. 

See  Privileged  Communications, 

1,  2,  3. 

DISMISSAL. 

See  Pleading,  6. 
Practice,  2, 

EASEMENT. 
See  Vendor  and  Purchaser,  3. 

ELECTION. 
See  Will,  12. 

ELEGIT. 

In  a  suit  by  a  judgment  creditor, 
who  had  been  in  possession  under  an 
elegit,  to  have  the  real  estates  of  the 
debtor  sold,  under  1  &  2  Vict.  c.  110, 
the  plaintiff*  must  account  in  the  same 
manner  as  a  mortgagee  in  possession. 
BvU  V.  FcmOmer,  685 

EQUITY. 

See  Husband  and  Wife,  4. 
Pleading,  4. 

ESTATE  TAIL. 
See  Protector. 

EVIDENCE. 

1.  Where  there  are  two  defendants 
who  have  exactly  the  same  defence, 
the  6  &  7  Vict.  c.  85,  does  not  render 
the  evidence  of  one  admissible  in  fa- 
vour of  the  otlier.     Monday  v.  Guyer^ 

182 

2.  Where  proof  is  given  of  the  loss 
of  a  written  instrument  by  a  docu- 
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meot,  which  itself  abews  that  Bucb  in-  | 
Btniment  was  origiiukUj  inmifficientlj  | 
Btamped,  the  Court  will  not  presume  i 
that  the  instrument  was  ever  property 
stamped,  noradmitordiauyeecoDii&ry 
evidence  of  its  eontents.  But  the  Court 
received  as  secondary  evidence  a.  draft 
of  such  written  instrument,  produced 
at  the  hearing,  with  such  a  stamp  as   : 
the  instrument  itself  retjuired,  although 
tlie  instrument  appeared  to  have  been 
only  lost  by  the  party  sought  to  be 
charged,  and  was  not  proved  to  have 
been  frandulently  destroyed  by  him. 
Mair  v.  Ormond,  428 

3.  DiacuBsionoftheprinciplesupon 
which  hearsay  evidence  is  admissible 
in  cases  of  pedigree. 

Qwert,  whether  the  reasons  and 
grounds  upon  which  births  and  times 
of  births,  marriages,  deaths,  legiti- 
macy, consanguinity,  &c.,  are  allowed 
to  be  proved  by  hearsay  (from  proper 
quarters),  in  a  controversy  merely  ge- 
nealogical, are  not  applicable  to  decla- 
ratJous  made  by  a  deceased  person  as 
to  where  his  hmily  came  from,  where 
he  came  from,  or  "of  what  place"  his 
bther  was  designated. 

Where,  upon  the  trial  of  an  issue, 
the   evidence  of  a   material  witness 
being  uncorroborated,  and  being  in 
other  respects  unsatisfactory,  has  been 
discredited  by  the  judge,  and  the  jury 
have  given  a  verdict  against  the  party 
producing  that    witness,   this    Court,   I 
upon  being  satistied,  by  affida\-it  filed    I 
since  the  trial,  that  the  evidence  of  the   ' 
witness  may   be   substantially   corro-   , 
borated,  will  grant  a  new  trial.  Shieidt  ' 
v.  Boucher,  40  , 

4.  A  decree  directed  an  inquiij- 
whether  certain  younger  children  had 
made  any  and  what  ossigtiments  of 
their  shares,  and  under  what  circum- 
stances. Oncof  the  defendants,  claiming 
to  be  an  assignee  of  a  share,  carried 
into  the  Master's  office  a  state  of  fiiets 
setting  forth  the  assignment  under 


which  he  dumed.  A  oo-defendant 
(one  of  the  children)  carried  in  a 
counter  state  of  fiwAs,  impeaching  the 
assignment  as  having  been  executed 
for  an  inadequate  consideration,  and 
without  legal  assistance.  A  modoa 
to  suppress  interrogatoriea  Gled  in 
support  of  the  counter  state  of  &cts, 
as  relating  to  qnestio&a  in  dispnt«  be- 
tween co-defendants  only,  and  not  in 
issue  in  the  canse,  was  rcfiued.  Lai- 
fuard  T.  CuTzon,  350 

5.  The  Court  refused  to  receive, 
at  the  hearing  of  a  cause,  the  depcd- 
tion  of  an  accountant,  containing  a 
statement  of  the  tamlt  of  his  exami- 
natjon  of  parbiersliip  account-books, 
where  the  bo<^  on  which  he  made 
his  statement  were  Dot  in  evidence; 
but,  temhU,  that  if  the  books  had  been 
in  evidence,  the  depoation  of  Uie  ac- 
countant, of  the  result  of  lua  exami- 
nation of  them,  would  be  leoeivable  as 
the  evidence  of  a  person  of  akilL 
JtAfuon  V.  Kerthate,  260 

6.  The  tenant  for  life  in  possesBon 
of  the  real  estate  was  also  tenant  for 
life  of  certain  personal  estates  under  the 
same  will,  and  was  the  hw-at-law  of 
the  surviving  trustee  of  the  real  estate, 
but  was  not  a  tmstee  of  the  personal 
estate.  Two  suits  were  institated 
against  him.  One  was  instituted  by 
the  tenant  fur  life  in  remainder  of  the 
real  estate,  complaining  of  misman- 
^^ment  of  that  estate,  and  praying 
consequential  relief,  and  particularly 
the  removal  of  the  tenant  for  life  in 
possession  from  being  trustee ;  the 
other  suit  was  instituted  by  the  firat 
tenant  in  tail  in  remainder  for  the 
same  objects,  as  regarded  the  real  es- 
tate, but  praying  also  relief  in  respect 
of  the  pereinal  estate  :—i/eW,  that 
evidence  taken  in  the  former  suit  was 
not  admissible  in  the  latt^",  it  not 
appearing  that  the  witnesses  were 
dead,  or  incapable  of  being  examined. 

The  Court  declined,  exc^  on  con- 
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sent)  to  make  one  decree  in  both  the 
above   suits.      BlagroAse  v.  Blagrave, 

252 

7.  A  witness  deposed  to  having  made 
a  copy  of  a  lost  bond,  and  produced  a 
copy,  but  omitted  to  identify  it  as  that 
which  he  had  made.  By  the  decree, 
inquiries  were  directed,  among  others, 
as  to  the  circumstances  relating  to  the 
bond,  and  whether  any  debt  remained 
due  thereupon: — Held,  first,  that  it 
was  not  fit  to  insert  any  direction  in 
the  decree,  that  the  witness  should  be 
examined  before  the  Master  as  to  the 
matters  included  in  his  first  examina- 
tion; but  that  a  distinct  application 
ought  to  be  made  for  such  an  order. 
Ifdd,  secondly,  upon  motion  sub- 
sequently made  by  the  plaintiff  to  the 
Court,  that  the  case  was  a  proper  one 
for  an  order  for  the  witness  to  be  ex- 
amined vivd  voce  to  the  same  matters 
as  to  which  he  had  been  before  ex- 
amined, and  generally.  Stoohe  v.  Vin- 
ceni,  705 

8.  After  the  examination  of  wit- 
nesses between  all  the  plaintiffs  and 
all  the  defendants,  leave  cannot  be 
given  to  withdraw  the  replication  and 
examine  a  defendant. 

A  witness  permitted  to  be  re-exa- 
mined upon  the  former  interrogatories 
after  releasing  his  interest.  Bcmsfield 
V.  Mould,  347 

9.  In  the  prosecution  of  inquiries 
in  the  Master's  office,  the  plaintiff 
brought  in  a  state  of  facts,  and  ex- 
amined under  a  commission  witnesses 
whose  evidence  charged  the  defend- 
ants with  the  receipt  of  monies,  and  of 
whose  depositions  publication  had 
passed.  The  defendants  then  brought 
in  a  state  of  facts,  admitting  the  re- 
ceipts, but  discharging  the  defendants 
by  payments.  On  motion,  the  Court 
gave  the  defendant  liberty  to  issue  a 
commission  and  examine  witnesses  in 
support  of  the  discharge,  but  not  to 


contradict  the  plaintiff's  state  of  facts. 
Parker  y.  Feet,  216 

10.  Wliere  an  attesting  witness 
to  a  deed  had  become  blind : — Held, 
that  it  was  not  sufficient  to  prove  the 
handwriting  of  the  signatures,  but  that 
he  must  be  also  examined.  Fees  v. 
Williams,  3U 

11.  QiuBre,  whether  a  party  can 
read  the  cross-examination  of  the  wit- 
ness of  his  adversary,  where  the  latter 
does  not  read  the  examination  in  chief. 
Barker  v.  Birch,  376 

See  Husband  and  Wife,  1. 
Mortgage,  2. 

EXAMINATION. 
See  Evidence,  8. 

EXCEPTIONS. 

See  Infant,  5. 
Pleading,  7. 
Practice,  3,  6. 

EXECUTION. 

See  Partnership. 
Power,  2,  4. 
Set-off. 

EXECUTOR. 

See  Pleading,  3. 
Set  off. 
Will,  10. 
Winding-up  Act,  7,  8. 

EXONERATION. 
See  Assets,  2. 

FEME  COVERT. 

^ee  Husband  and  Wife. 
Stop  Order. 
Trustee,  1. 
Winding-up  Act,  9. 
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HUSBAND  AND  WIFE. 


FEOFFEE  TO  USES. 
See  Jurisdiction,  1. 

FINE. 
See  Jurisdiction,  1. 

FORECLOSURK 
See  Disclaimer. 

FORFEITURE. 

See  Bankruptcy. 

Public  Company,  1. 

FRAUD. 

Three  several  allottees  of  shares  in 
an  intended  railway  company  filed 
a  bill  against  the  directors,  alleging 
that  the  deposit  on  the  shares  allotted 
to  them  respectively  had  been  wholly 
paid  by  one  of  them,  and  that  they 
were  jointly  interested  in  them;  and, 
further,  alleging  circumstances  to  shew 
that  the  prospectus,  on  the  faith  of 
which  the  deposit  was  paid,  contained 
untrue  and  delusive  statements,  which 
had  been  put  forth  by  the  defendants 
without  any  inquiry  into  their  truth; 
and  that  the  directors  had  kept  back 
shares  for  the  purpose  of  selling  them 
at  a  premium.  The  bill  charged  that 
this  was  the  purpose  they  had  in 
view  in  carrying  on  the  scheme,  and 
not  the  benefit  of  the  public,  and  pray- 
ed for  a  return  of  the  deposit,  with 
interest.  A  demurrer  for  misjoinder 
of  plaintiffs,  and  want  of  equity,  was 
overruled.  Cridlcmd  v.  Lord  De  Mau- 
ley,  459 

See  Jurisdiction,  1. 
Mortgage,  2. 

FRAUDS  (STATUTE  OF). 

See  Mortgage,  2. 

Vendor  and  Purchaser,  2. 


FUNERAL  EXPENSE& 
See  Assets,  2. 

HUSBAND  AND  WIFR 

1.  The  circumstance  that  the  soli- 
citor  of  a  husband  and  wife  has  tnms- 
acted  business  relating  to  the  separate 
estate  of  the  wife,  is  not  sufficient  to 
make  that  estate  directly  liable  for  ^ 
amount  of  his  bill  of  costs. 

The  joint  answer  of  husband  and 
wife  may  be  read  against  the  latter, 
with  reference  to  her  separate  estate. 
CaUow  V.  HofwUy  531 

2.  Where  the  Master  finds,  by  his  re- 
port, that  there  is  no  settlement  of  a 
fund  in  court  to  which  a  married  wo- 
man is  entitled,  it  is  the  general  rule 
that  application  should  be  made  for 
pa3rment  to  the  husband,  by  petition 
presented  after  the  decree  on  further 
directions  has  been  made,  in  order 
that  it  may  be  in  evidence  before  the 
Court,  by  affidavit,  that,  at  the  date 
of  the  decree  on  further  directions, 
there  was  no  settlement  of  the  fund  in 
court:  yet,  where  the  sum  is  small, 
(under  200Z.,)  and  all  parties  to  the 
suit  consent,  the  Court  will  not  put 
the  parties  to  the  expense  of  a  peti- 
tion, but  insert  an  order  for  payment 
to  the  husband  in  the  decree  on  fur- 
ther directions.  Hedges  v.  Clarke,  354 

3.  A  testator  gave  several  annul  ties  to 
four  immarried  nieces,  a  married  niece, 
and  a  nephew,  with  a  proviso  for  cesser 
on  alienation:  the  testator  declaring 
his  intention  to  be,  that  the  annuities 
should  be  received  as  some  provision 
towards  the  maintenance  of  the  an- 
nuitants diuring  their  lives,  and  that 
the  annuity  of  the  married  niece  should 
be  for  her  sole  and  separate  use: — Hdd, 
that  the  annuity  of  an  immarried  niece 
was  not  limited  so  as  to  exclude  the 
marital  right  of  a  husband  with  whom 
she  subsequently  married. 

A  husband,  shortly  after  his  mar- 


INCOME-TAX. 

riage,  oeued  to  cohabit  with  hU  wife, 
and  never  provided  her  with  a  home, 
or  contributed  to  her  iupport,  but  left 
her  to  b«  eupported  by  her  sisters, 
whilst  he  received  and  appropriated 
to  himself  her  income,  and  threatened 
her,  hf  gestures  as  well  aa  words,  with 
personal  violence.  In  a  suit  insti- 
tuted by  the  wife  agunst  her  husband 
and  the  trustees  of  an  annuity  of  501., 
(which  appeared  to  be  all  lier  income,) 
the  Court  directed  the  annuity  to  l>e 
paid  to  her  for  her  support,  dlt  fur- 
ther order.     Gilchrist  v.  Color,      188 

4.  In  a  bill  purporting  to  be  ex- 
hibited by  an  in&nt  plaintJff  hy  her 
next  friend,  she  was  described  by  her 
maiden  name,  but  was,  in  fact,  clan- 
destinely married.  The  Court  re- 
fiued  a  motion  made  on  behalf  of  her 
husband  (a  defendant),  to  have  the 
bill  taken  off  the  file. 

The  estate  of  a  feme  covert,  tenant  in 
toil  in  possession,  subject  to  a  jointure 
term,  is  equitable  durii^  the  continu- 
ance of  the  term,  for  the  purpoae  of 
entitling  her  to  a  settlement,  ou  a 
bill  filed  by  her. 

And  the  Court  directed  a  settle- 
ment, although  the  bill  did  not  ex- 
pressly pray  to  that  effect.  WortAeun 
V.  PembarUm,  Neujenham  v.  Pem- 
berton,  644 

See  Stop  Obder, 
Trustee,  1. 
Winding-up  Act,  9. 


IMPERTINENCE. 
Sm  Practice,  3,  6. 

IMPLICATION. 
See  WIL^  6. 

INCOME  TAX. 
e  Vendob  and  Pubchaseb,  6. 


INDEMNITY. 
See  Vendoe  and  Puhcbasib,  4. 

INFANT. 
1.  A  man  cannot  be  charged  in 
equity,  after  his  majority,  on  a  pur- 
chase, or  sale,  or  contrect,  made  dur- 
ing his  minority,  on  the  mere  ground 
that,  without  Kay  fitlae  assertion  by 
tlie  in&nt,  the  other  party  believed  he 
was  not  a  minor,  and  d^t  witii  him 
oD  the  supposition  that  only  adults 
could  enter  into  such  transactions. 
The  Court,  therefore,  refused  to  enter- 
tain a  bill  for  an  injunction  to  restrain 
an  action  brought  to  recover  certain 
railway  shares  which  had  been  sold 
and  assigned  by  deed  to  the  plaintiff 
in  equity  by  the  pl^ntiff  at  law,  dur- 
ing the  in&ncy  of  the  plwntiff  at  law, 
tliere  being  no  evidence  against  the 
plaintiff  at  law  of  misrepresentation 
as  to  his  infancy.     StiMeman  v.  Data- 


2.  In  a  creditors'  suit  the  Court 
has  no  jurisdiction,  under  1  WiD.  4, 
c  47,  or  2  A  3  Vict,  c,  60,  to  extend 
the  sum  to  be  raised  by  way  of  mort^ 
gage  by  an  infant,  for  payment  of  the 
debts  of  hiH  ancestor  or  devisor,  so  as 
to  include  money  required  for  repairs, 
even  where  such  repiurs  are  necessary 
in  order  to  obtain  an  advance  on  mort- 
g^e,  and  where  a  mortgage  is  much 
more  beneficial  for  the  infimt  than  a 
Bale  would  be.  SHI  v.  Maurice,     314 

3.  The  guardian  of  A.  B.,  (»a  in- 
fant,) appointed  by  the  Ecclesiastical 
Court,  grants  a  lease  of  the  infant's 
lands,  receiving  a  premium,  and,  at 
the  time  of  granting  the  lease,  tlie 
infant  is  present,  and  represents  to 
the  lessee  that  the  lessor  is  his 
guardian.  The  Infant  is  also  an  at- 
testing witness  to  the  lease.  He  at- 
twns  his  majority,  and  then  grants  a 
lease  of  the  same  lands  to  another 
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INFANT. 


INJUNCTION. 


lessee.  On  a  bill  filed  by  the  former 
lessee  against  A.  B.  and  the  new  lessee, 
to  have  the  first  lease  confirmed,  or 
the  premium  refunded  with  interest, 
a  decree  made  according  to  the  latter 
alternative  of  the  prayer.  Earon  v. 
Nicholas,  A.D.  1733,  in  notis,         118 

4.  SemMe,  that  1  Will.  4,  c.  56, 
8.  32,  empowering  the  Court,  on  the 
petition  of  the  guardian  of  an  infant, 
to  direct  pajrment  of  maintenance  out 
of  dividends  of  stock  standing  in  in- 
&nt*s  name,  does  not  authorise  the 
appointment  of  a  guardian,  and  a  di- 
rection for  pajrment  of  dividends  upon 
the  same  petition,  although  the  guard- 
ian appointed  is  one  of  the  petitioners, 
but  that  two  petitions  are  proper. 
In  re  F<mgerard,  427 

5.  Where  one  of  the  principal  facts 
relied  upon  by  the  defendants,  con- 
tending, on  a  reference  before  the 
Master,  that  a  suit  was  not  for  the 
benefit  of  the  infant  plain tifis,  was, 
Uiat  the  assets  were  too  small  to  justify 
the  proceedings : — Held,  that,  as  this 
fact  could  not  be  properly  determined 
by  the  Court,  on  exceptions  to  the  re- 
port, finding  in  favour  of  the  prose- 
cution of  the  suit,  such  exceptions 
must  be  overruled,  reserving  the  costs 
and  detaining  the  deposit. 

But,  upon  the  plaintiffs  af^rwards 
presenting  a  petition  to  confirm  the 
report,  the  Court,  on  the  defendants 
undertaking  to  offer  no  obstacle  to  the 
cause  being  heard,  whenever  the  plain- 
tiffs should  think  fit,  directed  the  peti- 
tion to  stand  over  till  the  hearing. 

Qiuere,  whether  the  proper  mode  of 
appealing  from  the  Master's  decision, 
in  such  a  case,  is  by  filing  exceptions, 
or  by  opposing  the  petition  to  confirm 
the  report.     Jiaveti  v.  Kerl,  242 

6.  The  petition  of  an  infant  plain- 
tiff in  a  cause,  is  the  petition  of  his 
next  friend,  and  the  next  friend  was 


ordered  to  pay  costs.    Janes  t.  Lewis, 

245 
See  Practice,  4. 

WiNDiN(^-up  Act,  10,  11. 

INJUNCTION. 

1.  Upon  the  invasion  of  a  patent 
right,  the  party  complaining  has  a 
right  to  the  protection  of  an  injunc- 
tion, although  the  other  party  may 
promise  to  commit  no  further  infringe- 
ment, and  may  offer  to  pay  the  cos^ 
of  preparing  the  bill ;  and  if  the  de- 
fendant do  not,  after  injunction  ob- 
tained, offer  to  pay  the  costs  of  it,  the 
plaintiff*  may  bring  the  suit  to  a  hear- 
ing, and  will  be  entitled  to  the  costs 
of  the  suit. 

QtuBre,  whether,  in  such  a  oase,  the 
Court  will  give  an  account  of  damages. 
Geary  v.  NorUm,  9 

2.  Shareholders  in  an  incorporated 
navigation  company  filed  a  bill  to  re- 
strain the  committee  of  management 
from  entering  into  or  carrying  into 
effect  an  agreementwith  the  trustees  of 
a  projected  railway  company,  for  amal- 
gamating the  two  undertakings.  On 
the  motion  for  an  injunction,  it  ap- 
peared from  the  defendants'  idSdavits 
that  the  corporate  seal  of  the  naviga- 
tion company  had  been  affixed  to  the 
agreement  with  the  railway  trustees: 
— Held,  that  the  railway  trustees  were 
necessary  parties  to  the  suit,  and  the 
motion  ordered  to  stand  over,  with 
leave  to  amend  the  bill,  by  making 
them  parties. 

On  the  motion  being  renewed  upon 
the  amended  record,  the  Court  refused 
the  injunction,  the  navigation  company 
and  the  committee  of  management 
undertaking  not  to  apply  any  further 
part  of  the  funds  of  the  navigation 
company  in  any  manner  not  author- 
ised by  the  Navigation  Acts,  unlets 
under  the  authority  of  Parliament,  and 
all  the  defendants  undertaking  to  con- 
sent to  the  plaintiffs  being  treated  as 
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JUDGMENT. 
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persons  entitled  to  oppose  the  railway 
bill  in  Parliament 

Quofrey  whether  a  cestui  que  trust 
can  have  an  injunction  to  restrain  his 
trustees  from  assenting  to  a  bill  in 
Parliament.  Parker  v.  The  Rwer 
Dunn  Navigation  Compaaiyy  192 

3.  The  proprietor  of  a  pier  erected 
under  the  powers  of  an  act  of  Parlia- 
ment, which  were  to  be  exercised  dur- 
ing a  certain  limited  period,  was  au- 
thorised by  the  act  to  demand  certain 
specified  tolls  for  the  use  of  the  pier 
when  completed.  By  an  agreement  be- 
tween him  and  a  railway  company,  he 
agreed  to  complete  his  pier  at  a  consi- 
derably earlier  time  than  he  was  bound 
to  do  by  the  act,  and  the  company  agreed 
to  complete  a  branch  railway  to  the  pier 
by  the  same  time ;  but  the  agreement 
contained  no  stipulations  as  to  open- 
ing the  pier  or  railway,  or  as  to  the 
tenns  on  which  the  pier  was  to  be 
used.  The  owner  of  the  pier  com- 
pleted it  accordingly,  but  refused  to 
permit  the  railway  company  to  use  it, 
except  upon  terms  to  which  the  com- 
pany declined  to  accede.  The  Court 
refined  to  grant,  on  motion,  an  in- 
junction restraining  the  owner  of  the 
pier  from  obstructing  the  use  of  it  by 
the  company  at  the  statutory  tolls. 
Fume8$  Raihoay  Co,  v.  Smith,      299 

4.  An  injunction,  granted  to  re- 
strain the  defendant,  who  had  removed 
the  partnership  books  from  the  place 
of  business,  from  keeping  them  at  any 
other  place.  GrecUrex  v.  Greairex,  692 

5.  A  devise  of  a  park  to  successive 
tenants  for  life,  with  remainder  in  tail, 
contained  a  proviso  that  neither  a  spe- 
cified tenant  for  life,  nor  any  other 
person,  should  mow  any  part  of  the 
park;  but  there  was  no  executory  de- 
vise over  in  the  event  of  this  restric- 
tion being  broken: — Held,  that  the 
xestriction  was  one  whidi  might  be 


enforced  by  injunction.     Blagrave  v. 
Blagrave,  252 

See  JuRisDicmoN,  4. 
Mortgage,  3. 
Pleading,  4. 
Public  Company,  2,  4. 

INSOLVENT. 
See  Jurisdiction,  2. 

INTERROGATORIES. 
See  Evidence,  4. 

ISSUE. 

See  Evidence,  3. 
Power,  4. 

JOINT  STOCK  COMPANY. 

See  Fraud. 

Public  Company. 
Winding-up  Act. 

JOINT  TENANCY. 

Two  women  being  joint-tenants  of 
copyhold  lands,  one  of  them  and  her 
husband  surrendered  their  estate  and 
interest,  to  the  intent  that  the  lord 
should  regrant  the  same  to  such  per- 
son or  persons  as  the  husband  should 
by  will  appoint :  the  wife  died  in  the 
lifetime  of  her  husband  and  sister:  the 
husband  afterwards  died,  having  by 
his  will  appointed  the  surrendered 
share  to  his  executors: — Hddy  that 
there  was  a  severance  of  the  joint 
tenancy.     Edwa/rda  v.  Champion,  75 

See  Tenant  in  Common. 

JUDGMENT. 

In  a  suit  by  a  judgment  creditor, 
who  had  been  in  possession  under  an 
elegit,  to  have  the  real  estates  of  the 
debtor  sold  under  I  &  2  Vict.  c. 
110,  the  plaintiff  must  account  in 
the  same  manner  as  a  mortgagee  in 
possession.     BtUl  v.  Fa/ulkner,      685 
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JUDGMENT  DEBT. 

1.  Decree  for  specific  peribrmftnce, 
with  references  to  tie  Jiaeter  to  com- 
pute interest  and  tax  costs;  and  or- 
dering defendant  to  pay  purchase- 
money  and  interest,  and  coata  when 
ascertained: — ffeld  to  conatitut*  a 
judgment  debt.  DuJce  of  Beaufort  v. 
Phimpi,  321 

2.  Judgment  debt,  payable  at  a  fu- 
ture day,  and  subject  to  be  defeated  in 
the  event  of  the  previous  death  of  the 
debtor: — Hdd  to  be  a  charge  under  the 
1  &  2  Vict  c.  110,  B.  13,  upon  an  an- 
nuity bequeathed  to  the  debtor,  and 
payable  out  of  real  estate,  but  not  so 
as  toafiect  growiiigpayments accruing 
due  before  the  judgment  debt  became 
payable.     Yovmghv^Hmd  y.  Gitbome, 

209 
JUKISDICTION. 

1.  By  an  antenuptial  settlement, 
lands  of  the  wife  were  released  to  the 
use  of  the  releasees  to  uses  and  their 
heirs,  during  the  joint  lives  of  the  hus- 
band and  mte  and  the  life  of  tlie  sur- 
vivor, on  certain  trusts,  with  a  limita- 
tion to  the  use  of  the  wife  in  fee,  in 
the  event  (which  happened)  of  there 
being  no  issue  of  the  marriage.  After 
the  death  of  the  husband,  who  sur- 
vived the  wife,  the  surviving  releasee 
to  uses,  with  a  tenant  in  possession  of 
the  land  under  a  lease  from  the  hus- 
band, made  a  feoffment  and  levied  a 
fine  to  the  use  of  himself  in  fee : — 
Sdd,  that  a  court  of  equity  might 
entertain  a  suit  instituted  by  tlie  heir- 
at-law  of  the  wife  against  the  releasee 
to  uses,  to  recover  possession  of  the 
land  and  the  title-deeds. 

S^tble,  that  the  surviving  releasee 
to  uses,  ader  the  determination  of  his 
own  legal  eetate,  had  no  rightful  title 
to  the  custody  of  the  title-deeds,  and 
could  not  be  considered  as  holding 
them  as  a  trustee  for  the  reversioner ; 
but, 

Semble,  that  the  fine  was  fraudulent, 


LACHES. 

and  that,  whether  void  at  law  on  that 
ground  or  not,  the  question  of  ita 
validity  ought  not  of  necessity  to  be 
left  to  the  dedmon  of  a  court  of  law. 
Beeee  v.  Tiye,  273 

2.  Where  an  insolrent,  on  his  re- 
turn hoia  attending  the  Court  of 
Bankruptcy  on  his  own  petition  fee 
protection,  under  5  &  6  Vict,  c  116, 
was  arrested  under  an  attachment  of 
the  Court  of  Chancery,  bis  applica- 
tion to  the  Court  of  Chancery  to  be  dis- 
charged, was  held  improper,  and  re- 
fused.     Plenty  V.  Maodonovgh,   23! 

3.  An  order  was  made  at  the  Both 
for  the  delivery  by  a  solicitor  of  his 
bill  of  costs,  whidi  was  accordin^y 
delivered  and  piud.  Any  subsequent 
application  for  the  delivery  of  deeds 
and  documente  of  the  client,  in  tha 
solicitor's  possession,  should  be  made 
to  the  Rolls,  and  not  to  any  othv 
branch  of  the  Court  In  tAe  Matter 
ofMOU,  6« 

4.  Where  a  cause  has  been  trstu- 
ferred  from  one  branch  of  the  Court 
to  another,  the  latter  will  not  question 
the  correctness  of  the  exerdse  of  judi- 
cial autiiority  by  the  former  on  a  pre- 
vious application. 

But  where  it  appeaie  that  a  plun- 
tiff,  on  obtaining  ex  parte  an  injunc- 
tion from  one  branch  of  the  Court, 
had  withheld  information  which  might 
have  induced  that  branch  of  the  C«irt 
to  make  a  different  order,  the  injunc- 
tion so  obtained  may  be  dissolved  aa 
that  ground  by  another  branch  of  the 
Court  to  which  the  cause  has  been 
transferred.  Sturgeon  v.  Booker,  484 
See  Laches. 

WiKDDra-up  Act,  1,  3. 

LACHEa 
A  plaintiff  was  required  to  account 
for  the  deky  of  nineteen  years  in  filing 
his  bill,  where  the  circumatances  of  tbe 
parties  had  changed  by  deaths ;  and  the 
foundation  of  the  suit  being  a  l^al 


LIMITATIONS  (STATUTE  OF.) 

demand,  Hie  Court,  after  such  delay, 
declined  to  act,  unless  the  demand 
was  established  in  au  action.  Slair 
V.  Ormond,  428 

LANDS  CLAUSES  ACT. 
5m  Pubuc  Gomfant,  4. 

LEASE. 
See  AoKBEMEMT,  2. 

LEGACY. 
See  Assets,  1, 3,  4. 

WlL^  2,  3,  4,  5,  7,  9,  10, 11, 12. 

LETTERS  PATENT. 
See  Ikjusction,  1. 


LIEN. 
See  MoRTOAae,  1,  2. 

LIMITATION. 
See  Bankbcptcy. 

LIMITATIONS  (STATUTE  OF). 
In  1825,  tlie  holder  of  a  promis- 
B017  note  brought  an  action  agunst 
the  maker,  who  became  lunatic ; 
whereupon  the  lunatic  and  his  com- 
mittee filed  a  bill  to  restrain  proceed- 
ings in  the  action,  on  the  ground  of 
alleged  insufiiciency  of  consideration 
for  the  note;  and,  upon  the  motion 
for  an  injunction,  an  order  was  made, 
6y  content,  staying  proceedings  in 
Ibe  action  and  the  suit,  with  liberty 
for  the  holder  of  the  note  to  go  in 
and  establish  his  claim  in  the  lunacy. 
He  accordingly  took  proceedings  to 
support  bis  claim  before  the  Master  in 
lunacy,  who,  however,  disallowed  it, 
and  in  August,  1830,  made  his  re- 
port, without  including  in  it  the  name 
of  the  bolder  of  the  note  as  a  cre- 
ditor. The  lunatic  died  in  March, 
1843;  and,  in  February,   1844,  the 
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bolder  of  the  note  filed  a  creditors' 
bill  against  the  representatives  of  the 
lunatic  : — Hdd,  that  the  pWntiff  was 
not  entitled  to  be  relieved  from  the 
effect  of  the  Statute  of  limitations. 
Rock  V.  Coolce,  676 

See  Pleading,  1. 

LUNACY. 
See  Limitations  (Statute  of). 

MARRIED  WOMAN. 
See  Husband  and  Wife. 
Stop  Order. 
Trustee,  1. 
WiNDiNo-cp  Act,  9. 

MASTER. 
See  Pbactice,  1,  6. 

MASTER'S  OFFICE. 
See  Evidence  4. 
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MISTAKE. 
Where,  by  the  mutual  mistake  of 
vendor  and  purchaser  as  to  the  dura- 
tion of  a  leasehold  interest,  it  had 
been  sold  at  a  price  consideTably 
below  its  value,  and  the  oasigiiment 
had  been  executed,  and  the  purchaser 
let  into  possession  :- — Held,  upon  a 
bill  filed  some  years  afterwards  by  the 
vendor  against  tbe  representatives  of 
the  purchaser,  that  the  vendor  was 
not  entitled  to  be  relieved  agmnat  the 
mistake.     Okill  v.  WhUtaker,  83 

MORTGAGE. 
1.  The  owner  of  a  vessel  laade  a 
mortgage  of  it  and  of  the  cargo,  in  Lon- 
don, to  A.,  whilst  the  vessel  was  on  a 
whaling  voyage  to  the  South  Seas,  sub- 
ject to  two  prior  mortgages  thereof; 
and  the  third  mortg^ee  forthwith 
gave  notice  of  bis  mortgage  to  the 
two  prior  incumbrancers.    The  mas- 
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ter  of  the  vessel  nfterwarda,  putting 
into  Sidney,  transshipped  the  oil 
taken  in  the  voyage  to  another  vee«el, 
couaigned  to  consignees  in  Loudon, 
who  honoured  his  bill  of  exchange  on 
tliem,  upon  having  a  lien  on  the  con- 
signment. The  mortgagor  induced 
B.  to  advance  him  1000/.  on  a  mort- 
gage of  the  cai^  so  transshipped 
and  conugned,  witliout  notice  of  any 
other  charge  thereon,  except  the  lien 
of  the  consignee.  B.  gave  notice  of 
his  mortg^^  to  the  consignee.  A., 
as  soon  as  he  knew  of  the  con- 
signment (but  subsequent  to  B.'b 
noljce),  gave  notice  to  the  consignee 
of  the  mortgage  to  him;  and,  after 
such  notice,  the  consignee,  after  satis- 
fying his  own  lien,  paid  over  the  ba- 
lance  of  the  proceeds  of  the  oil  to  B. ; 
— Hdd,  that  A,,  having  done  all  he 
could  do  towards  possession,  was  en- 
titled to  priwity  over  B,  Fdiham  v. 
Clark,  307 

2.  A  mortgagee  of  leaseholds  for 
\\5fil.  enters  into  a  parol  agreement 
with  the  mortgagor  to  concur  in  a 
new  mortg^e  for  750/.,  to  be  p«id 
to  the  original  mortgagee  in  redac- 
tion of  her  debt,  ho  that  the  new 
mortgage  should  be  the  first  charge; 
but  upon  BD  express  understanding 
that  the  mortgagee  should  execute  to 
her  a  second  mortgage  for  the  ba- 
lance. The  new  mortgage  was  ex- 
ecuted accordingly,  and  it  recited, 
that  the  original  mortgagee  had 
agreed  to  accept  750i,  and  to  release 
t£e  premises  irom  the  monies  secured 
by  the  original  mortgage,  and  to 
make  other  arrangements  with  the 
mortgagor  for  payment  of  the  residue 
of  the  1150/,;  and  the  deed  witnessed, 
that,  in  pursuance  of  such  ^;reement, 
and  in  consideration  of  7fiO/.  pud  to 
the  original  mortgagee,  she  and  the 
mortgagor  aa.-<igned  the  mortgaged 
premises  to  the  new  mortgagee  for 
750/.,  discharged  from  the  original 
mortgage.    Afterwards,  the  750i.  was 
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pud  off  by  another  person  to  whom 
the  mortf^gor  applied  for  that  pur- 
pose, on  an  agreement  for  an  m- 
signment;  but  all  parties  hftd  notice 
of  the  agreement  with  the  original 
mortgagee.  On  the  original  mort- 
gagee filing  a  bill  to  be  declared 
first  incumbrancer,  or  to  redeem : — 
Hdid,  that  she  might  adduce  parol 
evidence  of  the  agreement  with  her, 
and  was  entitled  to  redeem  on  pay- 
ment of  the  750£  and  interest,  but 
had  not  a  lien  prior  to  that  of  the 
person  who  had  last  advanced  that 
eum.     Bamlca  v.  WkUUdl,  936 

3.  The  circumstance  that  a  mortga- 
gee, with  power  of  sal^  has  entertd 
into  a  contract  to  sell  a  pordon  of  the 
property  comprised  in  the  security 
for  a  sum  greater  than  the  amount 
due  on  the  mortgage,  held  not  a 
sufficient  ground  for  restraining  him 
from  prosecuting  an  action  upon  the 
covenant  for  payment  contuned  in  tha 
mortgage  deed.  WiUea  v.  LevM,  39i 
See  DrBCLAiKCEL 

MOBTMAIN. 
Shares  in  the  London  Dock  Com- 
pany, and  in  the  East  and  West  India 
Dock  Company, — Hdd  not  to  be  inter- 
ests in  land  within  the  Statute  of 
Mortmain,  9  Geo.  2,  c^  36.  Uiliim 
V.  Girawi,  183 

NEW  OKDEKa 
.See  Assets,  3. 
Parties,  2,  3. 
Pleading,  2,  5,  6. 
practice,  5. 

NEW  TRIAL. 
8tie  EvmcaicK,  3. 

NEXT  FRIEND. 
See  Intant,  6. 

NEXT  OF  KIN. 
Ste  CoKSTKticnoK. 
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ORDER  (Form  op). 

See  Settlement  (Reformixg). 
Stop  Obdeb. 

NOTICE. 

See  MoBTOAQE,  2. 

PuBuc  Company,  4. 
Vendor  and  Purchaser,  3. 
Winding-up  Acrr,  13,  20,  21. 

OPTION. 
See  Will,  12. 

ORDERS 

See  Assets,  3. 
Parties,  2,  3. 
Pleading,  2,  5, 6. 
Practice,  5. 

PARLIAMENT. 
See  Injltjction,  2. 

PARTIES. 

1.  In  a  suit  by  the  trustees  of  a 
compoBition-deed,  to  compel  the  as- 
signor to  perfect  the  transfer  of  a  por- 
tion of  the  trust  property,  the  cestuis 
que  trustent  are  not  necessary  parties, 
but  a  purchaser  to  whom  the  trustees 
had  contracted  to  sell  the  property  in 
question,  is  a  necessary  party.  Alex- 
ander y.  Ccma,  415 

2.  Where  it  appeared,  by  a  state- 
ment in  an  answer,  that  C,  who  was 
not  a  party  to  the  suit,  had  an  inter- 
est in  the  subject-matter  of  the  suit, 
but  the  objection,  on  account  of  C.*s 
absence,  was  not  taken  by  any  of 
ihe  answers: — Held,  that  this  was  a 
case  within  the  40th  of  the  General 
Orders  of  August,  1841,  and  the 
Court  made  a  decree  in  the  suit  saving 
the  rights  of  C.  FeUhcm  y.  Clark,  Z07 

3.  The  bill  alleged,  that  the  plain- 
tifl&  represented  one  of  four  next  of 
kin  of  an  intestate,  and  prayed  the 
usual  administration  accounts  against 
the  administrator^  and  the  apportion- 

vol.  I. 


ment  of  one-fourth  of  the  residuo*  and 
its  payment  to  the  plaintiffs.  The 
plaintiffii  serveil  the  three  other  next 
of  kin  with  copies  of  the  bill,  under 
the  23rd  onler  of  August,  1 84 1 .  The 
defendant,  the  administrator,  claimed 
to  be  allowed  for  certain  ]mymeuts  out 
of  the  intestate's  estate,  as  having  been 
made  with  the  sanction  of  one  of  such 
three  next  of  kin.  The  Court  dis- 
allowed an  objection  by  the  adminis- 
trator at  the  hearing,  that  the  three 
next  of  kin,  who  had  been  served  with 
copies  of  the  bill,  but  did  not  appear, 
were  necessary  |>artics,  and  made  a 
decree  in  their  absence.  Knighi  v. 
CawUtratiy  714 

See  Fraud. 

Injunction,  2. 
Pleading,  2,  3, 4. 

PARTNERSHIP. 

Effect  in  equity  of  an  execution 
against  the  share  of  one  of  two  part- 
ners in  the  partucrship  stock,  llaber- 
ahon  V.  Blurton,  121 

See  Injunction,  2,  4. 
Public  Company. 
Winding-up  Act. 

PATENT. 
See  Injunction,  1. 

PAYMENT  INTO  COURT. 
See  Public  Company,  3. 

PEDIGREE. 

See  Evidence,  3. 
Power,  4. 

PETITION. 
See  Husband  and  Wife,  2. 

PLEA. 
See  Pleading,  G. 

PLEADING. 
1.  The  proi>er  form  of  a  bill  by  an 
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equitable  mortgagee,  being  also  a  spe- 
cialty creditor,  who  Becks  to  charge  tiie 
real  assets  of  a  testator  generally,  as 
well  as  to  enforce  his  security,  is  on 
behalf  of  the  plaintiff,  and  all  other 
the  creditors  of  the  testator ;  and  the 
Court  permitted  a  plaintiff  at  the 
hearing  to  amend  his  bill  accordingly; 
ftnd,  (with  reference  to  the  Statute  of 
Limitations) : — Held,  that  such  bill 
must  dat«  from  the  day  of  the  filing 
of  tlie  original  bill,  and  not  from  the 
day  of  the  amendment.  Biair  v.  Ot- 
Tomtd,  428 

2.  Quart,  whether  the  drcumstance 
of  an  administrator  ad  litem  being 
made  a  defendant  to  an  administration 
suit,  is  sufficient  to  satisfy  the  Court 
that  there  are  no  personal  assets,  and 
to  warraat  a  decree  being  made  at 
bnce  against  the  real  estate,  n-ithout 
the  usual  preliminary  accounts  of  the 
personal  estate. 

But  where  the  plaintiffs,  in  such  a 
suit,  were  persons  who  could  obt^n 
genera]  admimstration,  Held,  that,  in 
Buch  a  case,  the  personal  estal«  was 
not  sufGciently  represented  by  aa  ad- 
ministrator ad  litem. 

And  where  it  did  not  appear  upon 
the  bill,  that  the  administration  was 
ao  limited,  and  no  objection  for  want 
of  parties  was  taken  by  the  answer, 
the  Court  did  not  make  a  decree,  sav- 
ing the  rights  of  absent  parties,  under 
the  11th  Order  of  August,  1841,  but 
allowed  the  objection  when  made  at 
the  bearing,  and  gave  leave  to  amend. 
Solnnson  v.  Bell,  630 

3.  There  maybe  circumstances  un- 
der which  the  Court  will,  at  the  suit 
of  universal  legatees  under  a  will,  di- 
rect an  account  against  a  debtor  to 
the  testator's  estate,  without  collusion 
being  established  between  the  debtor 
and  the  personal  representative,  or  any 
evidence  of  insolvency  on  the  part  of 
the  latter,  or  of  his  refusal  to  sue  the 
debtor,  other  than  his  omisBiou  to  ia- 


Btitute  proceedings  for  a  considerable 

Quaare,  whether  an  honest  refiissl 
by  an  executor  to  institute  a  suit 
aghast  a  solvent  peraon  reasonably 
alleged  to  be  equitably  indebted  to 
the  testator  is  sufficient  of  itself  to 
enable  the  nniversal  legatee  of  die  tes- 
tator to  sue  the  debtor  in  equi^, 
making  the  executor  a  party.  Barktr 
V.  Bit^  376 

4.  A  bill  filed  by  certun  membera 
of  a  lodge,  forming  part  of  an  saso- 
datiou  called  "The  Independent  Order 
of  Odd  Fellows"  (which  consists  of  many 
corresponding  lodges,  and  many  thou- 
sand membera),  against  other  members 
of  the  lodge,  compluning  of  being  ex- 
cluded from  the  lodge,  and  praying 
for  a  declaration  that  such  exclufflon 
was  illegal  and  void,  and  for  an  in- 
junction to  restrain  tlie  defendants 
from  applying  a  sum  of  148^.  3«.  4<£ 
otherwise  tliM  according  to  the  rules 
of  the  lodge,  and  for  an  account  (if 
necessary)  of  all  the  property  and 
funds  of  the  lodge,  and  a  dedantioo 
of  the  rights  and  interests  of  the  par- 
ties, and  for  all  necessary  directions 
for  giving  effect  thereto,  and  for  sn 
injunction  and  receiver,  and  general 
relief: — Held,  on  demurrer,  not  to 
be  a  case  in  which  an  injunction  would 
be  proper  without  other  relief,  or  with- 
out view  to  other  relief. 

Hdd,  also,  that  it  does  not  belong 
to  the  functions  of  the  Court  to  make 
a  decree  containing  dedarations  of 
right  alone,  or,  in  such  a  case  as  tlie 
above,  a  declaration  of  right  and  an 
injunction  only. 

Held,  further,  that  the  only  relief 
sought,  independently  of  this  injunc- 
tion, was  such  as  the  Court  could  not 
grant  with  the  parties  then  before  it; 
and  that,  aa  the  defect  could  not  be 
remedied  without  rendering  this  snit 
unmanageable,  leave  t-o  amend  ou^it 
not  to  be  given. 

QuKre,  whether  the  above  aasocia- 
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tioB  is  le^I,  &ad  whether  a  court  of  I 
equity  will  recognize  a  contract  of 
B8Bociadon,  which,  although  morally 
laudable,  is,  from  the  number  of  per- 
sons concerned  in  it,  or  otherwise,  of 
such  a  nature  as  not  to  euable  any  of 
the  established  judicatures  of  the  realm 
to  deal  wit^  it  beueficially,  or  whether 
nich  aaaociatioiu  must  not  be  left  to 
regulate  themselves  by  a  moral  rule, 
without  judical  interference.  Clough 
V.  Batd^  164 

5.  More  than  twelve  days  after  bill 
filed,  a  defendant  filed  a  pleadingwbich 
was  a  demurrer,  and  also  an  answer 
to  the  whole  bill ; — Held,  that  not- 
withstandiug  the  3Tth  Order  of  Au- 
gust, 1841,  the  answer  overruled  the 
demurrer,  and  that  it  was  not  neces- 
sary to  move  to  take  the  pleading  off 
the  file  as  irregular.     Skey  v.  Qa/rUke, 

396 

6.  Upon  a  bill  filed  for  discovery  and 
relief,  a  plea  to  all  the  relief,  but  not 
in  form  to  all  the  discovery,  is  nut  a  | 
plea  to  the  "whole  bill"  within  the  i 
meaning  of  the  48tb  and  49th  Orders 
of  Uay,  1843;  and  where,  after  the 
expiration  of  three  weeks,  a  defend- 
ant having  80  pleaded  to  all  the  relief, 
but  not  to  all  the  discovery,  obtained, 
as  of  course,  an  order  to  dismiss  the 
bill; — Held,  that  eucb  order  was  irre- 
gular. 

An  order  to  amend,  after  a  plea  to 
all  the  relief,  and  an  answer  to  the  dis- 
covery asked  by  a  bill,  is  not  to  be  ob- 
tained as  of  course  under  the  6Gth 
Order  of  May,  1845;  and  an  order  so 
obtained  was  discharged  with  costs. 
Neek  T.  Gains,  23 

7.  An  exception  to  an  answer  held 
to  have  been  properly  allowed,  al- 
though it  set  out  inaccurately  the  iu' 
terrogatory,  the  answer  to  which  was 
the  subject  of  exception,  there  being, 
bendea  the  inaccurate  transcript  of 
the  interrogatory,  a  reference  to  it  by 
its  number: — UmiAh,  that  the  refer- 
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ence  by  the  number  alone  would  be 
sufficient.  EtdaiU  v.  Molyneux,  218 
See  FRArn. 

Husband  and  Wife,  4. 

Ikjunctio.v,  2. 

Partirs. 

Vendor  and  Fcrcbaser,  2. 

PORTIONS. 
See  Power,  I. 

POWER. 

1.  Upon  the  construction  of  an  in- 
strument creating  a  jwwer  of  raising 
portions: — Held,  that  the  donee  had 
a  right  to  distribute  the  portions  un- 
equally.   CoUjreavn  v.  Cotgnaee,      38 

2.  A  donee  of  a  power  afiecting  two 
Bums  of  Stuck  of  different  deecriptions, 
appointed  a  gross  amount,  part  of  one 
of  them,  and  exceeding  one-fourth 
part  of  it.  Afterwards,  she  executed 
successively,  deeds  purporting  to  ap- 
point aliquot  parts  of  both  hinds,  aa 
one  subject,  and  without  noticing  the 
previous  ajipoiutment  of  the  groas 
sum,  which  waa  never  severed  from 
the  mans.  The  Bp[>ointee8  comprised 
all  the  parties  entitled,  subject  to  the 
aitpointnient,  and  the  aliquot  parts  so 
aiiiioiotcil  amounted  to  four-fifths, thus 
exceeding,  with  the  earliest  appoint- 
ment, the  entirety  of  one  of  the  funds. 

UeUl,  that  the  latest  appointeee 
were  not  entitled  to  put  the  earlier  to 
their  election,  bo  tliat  the  excess  might 
be  made  good  out  of  the  unappointed 
one-fifth  of  the  unexhausted  fiind. 

Held,  also,  that  tlie  succewive  ap- 


ated  upon  aliquot  ])art8  of  uie  whol 
each  fund,  and  that,  therefore,  the  losa 
arising  from  tlie  deficiency  of  the  one 
fund  fell  upon  the  last  appointees. 

A  tenant  for  life  of  a  trust  fund, 
with  ]>ower  to  appoint  the  reversion 
to  a  diild,  ap]K)inted  a  portion  of  tiie 
reversionary  nind  to  a  daughter  abeo- 
lutely,  by  a  deed  to  which  the  daughter. 
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ter  of  the  Tesael  aftcrwarda,  putting 
into  Sidney,  transaliiiiped  the  oil 
taken  in  tiie  voyage  to  another  vessel, 
consigned  to  consignees  in  London, 
who  honoured  his  bill  of  exchange  on 
them,  upon  having  a  lien  on  the  (»n- 
signment.  The  mortgagor  induced 
B.  to  advance  him  1000^.  on  a  mort- 
gage  of  the  cai^  ao  transshipped 
and  consigned,  without  nutice  of  any 
other  charge  thereon,  except  the  lien 
of  the  consignee.  B,  gave  notice  of 
his  mortgage  to  the  consignee.  A., 
as  soon  as  be  knew  of  the  con- 
signment (but  subsequent  to  B.'s 
notice),  gave  notice  to  the  consignee 
of  the  mortage  to  him;  and,  after 
such  notice,  the  consignee,  after  satis- 
fying his  own  lien,  paid  over  the  ba- 
lance of  the  proceeds  of  the  oil  to  B, : 
— Hdd,  that  A.,  having  done  all  he 
could  do  towards  possession,  was  en- 
titled to  priority  over  B.  Felikam  v. 
Ciarky  307 

2,  A  mortgagee  of  leaseholds  for 
11502.  enters  into  a  parol  agreement 
with  the  mortg^or  to  concur  in  a 
new  mortgage  for  750^.,  to  be  paid 
to  the  original  mortgagee  in  reduc- 
tion of  her  debt,  so  that  the  new 
mortgage  should  be  the  first  charge ; 
but  upon  an  express  understanding 
that  the  mortgagee  should  execute  to 
her  a  second  mortage  for  the  ba- 
lance. The  new  mortgage  was  ex- 
ecuted accordingly,  and  it  recited, 
that  the  original  mortgagee  had 
ftgreed  to  accept  750/.,  and  to  release 
tbe  premises  from  the  monies  secured 
by  the  original  mortgage,  and  to 
make  other  arrangements  with  the 
mortgagor  for  payment  of  the  residue 
of  the  1 150/.;  and  the  deed  witnessed, 
that,  in  pursuance  of  such  agreement, 
and  in  consideration  of  750/.  paid  to 
the  original  mortgagee,  she  and  the 
mortgagor  as.4igned  the  mortgaged 
premises  to  tbe  new  mortgagee  for 
750/.,  discharged  from  the  original 
mortgage.    Afterwards,  the  750/.  was 
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paid  off  by  another  person  to  whom 
the  mort^^r  applied  for  that  por- 
poee,  on  an  agreement  for  an  u- 
signment;  but  all  parties  had  notice 
of  the  agreement  with  the  original 
mort^t^e.  On  the  origi&al  mort- 
gagee filing  a  bill  to  be  decUied 
first  incumbrancer,  or  to  redeem  :— 
HtM,  that  she  might  adduce  parol 
evidence  of  tbe  agreement  with  her, 
and  was  entitled  to  redeem  on  pay- 
ment of  the  750/.  and  interest,  Init 
had  not  a  hen  prior  to  that  of  the 
person  who  had  last  advant^  that 
sum.     Bamka  v.  WhiOaU,  936 

3.  The  circumstance  that  a  mortga- 
gee, with  power  of  sale,  has  entered 
into  a  contract  to  sell  a  portion  of  the 
property  comprised  in  the  secnriqr 
for  a  sum  greater  than  the  amonnt 
due  on  the  mortgage,  held  not  a 
sufficient  ground  for  restraining  him 
from  prosecuting  an  action  upon  the 
covenant  for  payment  coatunod  in  the 
mortgage  deed.  WiOes  v.  ZetMtt,  393 
See  DiBGi.A.iitES. 

MORTMAIN. 
Shares  in  the  London  Dock  Com- 
pany, and  in  tbe  £aBt  and  West  India 
Dock  Company, — Held  not  to  be  inter- 
ests in  land  within  the  Statute  of 
Mortmain,  9  Geo.  2,  c  36.  UHUin 
V.  Giraud,  183 

NEW  ORDERS. 
See  Assets,  3. 
Parties,  2,  3. 
PLEADiifa,  2,  5,  6. 
Practice,  5. 

NEW  TKIAL. 
See  Etisehck,  3. 

NEXT  FRIEND. 
See  Infant,  6. 

NEXT  OF  KIN. 
See  CoireTBTJCTioii. 
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ORDER  (Form  of). 

See  Settlement  (Reforming). 
Stop  Obdeb. 

NOTICE. 

See  MoBTOAOE,  2. 

Public  Company,  4. 
Vendob  and  Pubchaseb,  3. 
WiNDiNG-up  Act,  13,  20,  21. 

OPTION. 
See  Will,  12. 

ORDERS. 

See  Assets,  3. 
Pabties,  2,  3. 
Pleading,  2,  5, 6. 
Pbaciice,  5. 

PARLIAMENT. 
See  Injunction,  2. 

PARTIES. 

1.  In  a  suit  bj  the  trustees  of  a 
composition-deed,  to  compel  the  as- 
signor to  perfect  the  transfer  of  a  por- 
tion of  the  trust  property,  the  cestuis 
que  trustent  are  not  necessary  parties, 
but  a  purchaser  to  whom  the  trustees 
had  contracted  to  sell  the  property  in 
question,  is  a  necessary  party.  Alex- 
ander y.  Ccma,  415 

2.  Where  it  appeared,  by  a  state- 
ment in  an  answer,  that  C,  who  was 
not  a  party  to  the  suit,  had  an  inter- 
est in  the  subject-matter  of  the  suit, 
but  the  objection,  on  account  of  C.*s 
absence,  was  not  taken  by  any  of 
the  answers: — Hetdy  that  this  was  a 
case  within  the  40th  of  the  Qeneral 
Orders  of  August,  1841,  and  the 
Court  made  a  decree  in  the  suit  saving 
the  rights  of  C.   FeUhamyr,Cla/rk,^01 

3.  The  bill  alleged,  that  the  plain- 
tiffs represented  one  of  four  next  of 
kin  of  an  intestate,  and  prayed  the 
usual  administration  accounts  against 
the  administrator,  and  the  apportion- 

VOL.  I. 


ment  of  one-fourth  of  the  residue,  and 
its  payment  to  the  plaintiffs.  The 
plaintiff  served  the  three  other  next 
of  kin  with  copies  of  the  bill,  under 
the  23rd  order  of  August,  1841.  The 
defendant,  the  administrator,  claimed 
to  be  allowed  for  certain  payments  out 
of  the  intestate's  estate,  as  having  been 
made  with  the  sanction  of  one  of  such 
three  next  of  kin.  The  Court  dis- 
allowed an  objection  by  the  adminis- 
trator at  the  hearing,  that  the  three 
next  of  kin,  who  had  been  served  with 
copies  of  the  bill,  but  did  not  appear, 
were  necessary  parties,  and  nuule  a 
decree  in  their  absence.  Kmght  v. 
CoMthrony  714 

See  Fbaud. 

Injunction,  2. 
Pleading,  2,  3,  4. 

PARTNERSHIP. 

Effect  in  equity  of  an  execution 
against  the  share  of  one  of  two  part- 
ners in  the  partnership  stock.  Eaber- 
ahon  V.  Blwrton,  121 

See  Injunction,  2,  4. 
Public  Company. 
Winding-up  Act. 

PATENT. 
See  Injunction,  1. 

PAYMENT  INTO  COURT. 
See  Public  Company,  3. 

PEDIGREE. 
See  Evidence,  3. 

POWEB,  4. 

PETITION. 
See  Husband  and  Wifb,  2. 

PLEA. 
jSiee  Pleading,  6. 

PLEADING. 
1.  The  proper  form  of  a  bill  by  an 
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equitable  mortgagee,  being  also  a  epe- 
cialty  creditor,  who  seeks  tti  charge  the 
real  assets  of  a  testator  generally,  as 
well  as  to  enforce  bis  security,  is  on 
behalf  of  tbe  plaintiff,  and  all  ot^er 
the  creditors  of  the  testator ;  and  the 
Court  permitted  a  pliuntiff  at  the 
hearing  to  amend  his  bill  accordingly; 
and,  (with  reference  to  the  Statute  of 
Limitations) : — Hdd,  that  such  bill 
must  date  from  the  day  of  tbe  filing 
of  the  miginal  bill,  and  not  from  the 
day  of  the  amendment  ^air  v.  Or- 
mond,  428 

2.  Qacere,  whether  the  circumstance 
of  an  administrator  ad  litem  being 
made  a  defendant  to  an  administration 
suit,  ia  sufBdent  to  satisfy  tbe  Court 
that  there  are  no  personal  assets,  and 
to  varrant  a  decree  being  made  at 
bnce  gainst  the  real  estate,  without 
the  usiul  preliminary  accounts  of  the 
personal  estate. 

But  where  the  plaintiff,  in  such  a 
suit,  were  persons  who  could  obtain 
general  administration,  Hdd,  that,  in 
such  a  case,  the  personal  estate  was 
not  sufficiently  represented  by  an  ad- 
ministrator ad  litem. 

And  where  it  did  not  appear  upon 
tbe  bill,  that  the  admiitistnition  was 
so  limited,  and  no  objection  for  want 
of  parties  was  taken  by  the  answer, 
the  Court  did  not  make  a  decree,  sav- 
ing the  rights  of  abseut  parties,  under 
the  11th  Order  of  August,  1841,  but 
allowed  the  objection  when  made  at 
the  hearing,  and  gave  leave  to  amend. 
'ieU,  030 


3.  Tbere  may  be  circumstances  un- 
der which  the  Court  will,  at  tlie  suit 
of  universal  legatees  under  a  will,  di- 
rect an  account  sgwast  a  debtor  to 
the  testator's  estate,  without  collusion 
being  established  between  the  debtor 
and  the  personal  representative,  or  any 
evidence  of  insolvency  on  the  part  of 
the  latter,  or  of  his  refusal  to  sne  the 
debtor,  other  than  hia  omission  to  in- 


stitute proceedings  for  a  considerable 

Qiicsre,  whether  an  honest  refusal 
by  an  executor  to  institute  a  suit 
gainst  a  solvent  person  reasonably 
alleged  to  be  equitably  indebted  to 
the  testator  is  suffident  of  itself  U> 
enable  the  universal  legatee  of  the  tes- 
tator to  sue  the  debtor  in  equity, 
making  the  executor  a  par^.  Barker 
V.  5ircA,  376 

4.  A  bill  filed  hy  certain  membos 
of  a  lodge,  forming  part  of  an  asso- 
ciation called  "The  Independent  Order 
of  Odd  Fellows"  {which  consists  of  many 
corresponding  lodges,  and  many  thon- 
saud  members),  against  other  members 
of  the  lodge,  complaining  of  being  ex- 
cluded from  the  lodge,  and  praying 
for  a  decWation  that  such  exclunon 
was  illegal  and  void,  and  for  an  in- 
junction to  restrain  the  defendants 
from  applying  a  sum  of  148/.  3«.  id. 
otherwise  than  according  to  the  rules 
of  tbe  lodge,  and  for  an  account  ^ 
necessary)  of  all  the  property  and 
funds  of  the  lodge,  and  a  dedwation 
of  the  ri^ts  and  interests  of  the  par- 
ties, and  for  all  necessary  directions 
for  giving  effect  thereto,  and  for  an 
injunction  and  receiver,  and  general 
relief: — Hdd,  on  demurrer,  not  to 
be  a  case  in  which  an  injunction  would 
be  proper  without  other  relief,  or  with- 
out view  to  other  relief, 

Hdd,  also,  that  it  does  not  belong 
to  tbe  fiinctions  of  the  Court  to  niakc 
a  decree  containing  declarations  of 
right  alone,  or,  in  such  a  case  as  the 
above,  a  declaration  of  right  and  an 
injunction  only. 

Htld,  furtlier,  that  the  only  relief 
sought,  independently  of  this  injunc- 
tion, was  such  as  the  Court  could  ruA 
grant  with  the  parties  then  before  it; 
and  that,  as  the  defect  could  not  be 
remedied  without  rendering  this  suit 
unman^eable,  leave  to  amend  on^t 
not  to  be  given. 

Qaare,  whether  the  above  assoda- 
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tion  is  legal,  and  whether  a  court  of 
equity  will  recognize  a  contract  of 
association,  which,  although  morally 
laudable,  is,  from  the  number  of  per- 
sons concerned  in  it,  or  otherwise,  of 
such  a  nature  as  not  to  enable  any  of 
the  established  judicatures  of  the  realm 
to  deal  with  it  beneficially,  or  whether 
such  associations  must  not  be  left  to 
regulate  themselves  by  a  moral  rule, 
without  judicial  interference.  CUmgh 
V.  Baidiffe,  1G4 

5.  More  than  twelve  da3rs  after  bill 
filed,  a  defendant  filed  a  pleadingwhich 
was  a  demurrer,  and  also  an  answer 
to  the  whole  bill: — Hdd,  that  not- 
withstanding the  37th  Order  of  Au- 
gust, 1841,  the  answer  overruled  the 
demurrer,  and  that  it  was  not  neces- 
sary to  move  to  take  the  pleading  off 
the  file  as  irregular.    Skey  v.  Oarltke, 

396 

6.  Upon  a  bill  filed  for  discovery  and 
relief,  a  plea  to  all  the  relief,  but  not 
in  form  to  all  the  discovery,  is  not  a 
plea  to  the  "whole  bill"  within  the 
meaning  of  the  48th  and  49th  Orders 
of  May,  1845;  and  where,  after  the 
expiration  of  three  weeks,  a  defend- 
ant having  so  pleaded  to  all  the  relief, 
but  not  to  all  the  discovery,  obtained, 
as  of  course,  an  order  to  dismiss  the 
bill: — Held,  that  such  order  was  irre- 
gular. 

An  order  to  amend,  after  a  plea  to 
all  the  relief,  and  an  answer  to  die  dis- 
covery asked  by  a  bill,  is  not  to  be  ob- 
tained as  of  course  under  the  GGth 
Order  of  May,  1845;  and  an  order  so 
obtained  was  discharged  with  costs. 
Neck  V.  Gains,  23 

7.  An  exception  to  an  answer  held 
to  have  been  properly  allowed,  al- 
though it  set  out  inaccurately  the  in^ 
terrogatory,  the  answer  to  which  was 
the  subject  of  exception,  there  being, 
besides  the  inaccurate  transcript  of 
the  interrogatory,  a  reference  to  it  by 
its  number: — Srnnble,  that  the  refer- 


ence by  the  number  alone  would  be 
sufficient.     Usdaile  v.  Molyneux,  218 

See  Fraud. 

Husband  and  Wife,  4. 

Injunction,  2. 

Parties. 

Vendor  and  Purchaser,  2. 

PORTIONS. 
See  Power,  1. 

POWER 

1.  Upon  the  construction  of  an  in- 
strument creating  a  power  of  raising 
portions: — Held,  that  the  donee  had 
a  right  to  distribute  the  portions  un- 
equally.   Cotgreave  v.  Cotgreaive,      38 

2.  A  donee  of  a  power  affecting  two 
sums  of  Stock  of  different  descriptions, 
appointed  a  gross  amount,  part  of  one 
of  them,  and  exceeding  one-fourth 
part  of  it.  Afterwards,  she  executed 
successively,  deeds  piuporting  to  ap- 
point aliquot  parts  of  both  funds,  as 
one  subject,  and  without  noticing  the 
previous  appointment  of  the  gross 
sum,  which  was  never  severed  from 
the  mass.  The  appointees  comprised 
all  the  parties  entitled,  subject  to  the 
appointment,  and  the  aliquot  parts  so 
appointed  amounted  to  four-fifths,  thus 
exceeding,  with  the  earliest  appoint- 
ment, the  entirety  of  one  of  the  funds. 

Held,  that  the  latest  appointees 
were  not  entitled  to  put  the  earlier  to 
their  election,  so  that  the  excess  might 
be  made  good  out  of  the  unappointed 
one-fifth  of  the  unexhausted  fimd. 

Held,  also,  that  the  successive  ap- 
pointments of  the  aliquot  parts  oper- 
ated upon  aliquot  parts  of  die  whole  of 
each  fund,  and  that,  therefore,  the  loss 
arising  firom  the  deficiency  of  the  one 
fund  fell  upon  the  last  appointees. 

A  tenant  for  life  of  a  trust  fimd, 
witli  power  to  api>oint  the  reversion 
to  a  child,  appointed  a  portion  of  the 
reversionary  fiind  to  a  daughter  abso- 
lutely, by  a  deed  to  which  the  daughter^ 

o  o  o  2 


804 


POWER 


the  daughter's  husband,  and  the  trus- 
tees of  the  fiind  were  parties ;  and  by 
the  same  deed  she  assigned  her  life 
interest  in  the  appointed  portion,  to 
the  daughter  absolutely.  By  a  subse- 
quent witnessing  part,  it  was  expressed 
to  be  agreed  and  declared  by  and  be- 
tween all  the  parties,  that  the  ap- 
pointed portion  should  be  held  on 
trust  for  the  daughter's  separate  use, 
during  her  life,  and  afterwards  on 
trusts  for  her  husband  and  children : — 
Held,  that,  (independently  of  any  ques- 
tion as  to  the  merger  of  the  life  estate), 
the  trust  for  the  separate  use  was 
good.  But  qiUBre,  whether  the  limita- 
tions of  the  subsequent  interests  were 
effectual. 

The  rule  that  the  costs  arising  from 
difficulties  of  construction  fall  on  the 
residuary  estate,  does  not  apply  to  an 
unappointed  portion  of  a  fund.  Trol^ 
lope  V.  Eoutledgef  662 

3.  By  a  settlement  of  1813,  Stock 
was  settled  upon  trust,  in  the  events 
which  happened,  for  such  persons  as  a 
married  woman  should,  during  and 
notwithstanding  coverture,  (among 
other  modes,)  by  her  last  will  and 
testament  in  writing,  or  any  writing 
purporting  to  be,  or  in  the  nature  of^ 
a  will,  to  be  by  her  duly  signed  and 
delivered,  in  the  presence  of,  and  to 
be  attested  by  two  or  more  credible 
witnesses,  give,  direct,  limit,  and  ap- 
point. The  husband  of  the  donee 
died  in  1819,  and  the  donee  in  1840. 
After  the  death  of  the  donee  of  the  pow- 
er, a  writing  was  found  in  the  form  of  a 
letter,  and  sealed  on  the  outside  only, 
purporting  to  bear  date  August  20th< 
1816,  and  to  be  made  in  execution  of 
the  power,  and  concluding  thus:  "As 
witness  my  hand  and  seal,"  with  a 
signature  piuporting  to  be  that  of  the 
donee,  and  two  other  names  in  other 
hands-writing,  but  with  no  memoran- 
dum of  attestation.  On  a  reference  to 
the  Master;  in  1847;  as  to  the  form  and 


manner  of  the  execution  of  this  paper, 
no  evidence  could  be  produced,  but  such 
as  was  afforded  by  the  document: — 
Held,  that  the  document  was  not 
shewn  to  be  a  due  execution  of  the 
power.     Buamhcun  v.  JBermeU,       513 

4.  A  testator  devised  his  real  estates 
to  J.  H.  and  A.  L.,  upon  trusty  imme- 
diately upon  the  happening  of  either 
of  two  events,  (i.  e.  his  niece's  attain- 
ing twenty-five  or  marrying,)  to  settle 
the  same,  or  such  part  thereof,  as  the 
trustees  should  thmk  proper,  to  the 
use  of  the  niece  for  life,  with  remainder 
to  the  use  of  her  children,  as  she  should 
appoint,  and,  in  de&ult  of  appoint- 
ment, to  her  children,  with  remainder 
to  the  use  of  A.  L.  and  her  heirs  ab- 
solutely; and  as  to  such  parts  as  the 
trustees  should  not  think  fit  so  to  settle, 
(with  respect  to  which  the  testator 
gave  them  absolute  discretion,)  upon 
trust  to   convey  the  same  to  S.  L 

Swho  was  the  testator's  heir-at-law)  in 
ee.  In  1831,  J.  H.  and  A.  L.  proved 
the  testator's  will,  and  accepted  its 
trusts.  J.  H.  shortly  afterwards  de- 
sired to  retire  fix)m  the  trust,  and  a 
deed  was  executed,  but  not  in  con- 
formity with  the  trusts,  purporting  to 
appoint  J.  O.  a  trustee  in  his  stead, 
but  no  conveyance  was  executed  to 
J.  O.  In  1842,  J.  H.,  A.  L.,  and  J.  0. 
executed  a  deed,  purporting  to  be 
made  in  exercise  of  the  power  of  ap- 
pointment given  by  the  testator's  will 
to  his  trustees,  and  thereby  appointed 
the  estate  to  A.  L.  in  fee,  J.  H.  exe- 
cuting this  deed  on  receiving  an  in- 
demnity from  A.  L.  and  her  solicitor : 
— Held,  that  the  direction  to  setUe 
was  not  a  power  in  the  nature  of  a 
trust  which  would  prevail  if  no  ap- 
pointment was  made,  but  was  purely 
discretionary,  and  that  the  effect  of 
the  original  trustees  remaining  inac- 
tive was  to  leave  the  beneficial  in- 
terest to  result  to  S.  L.,  the  heir-at-law. 
Held,  also;  that  the  deed  of  1842 
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was  not  a  proper  execution  of  the 
power. 

An  heir-at-law,  claiming  by  bill  as 
such,  stated  his  title  in  detail.  The 
defendants,  by  their  answer,  put  him 
to  prove  such  title,  but  neither  as- 
serted nor  suggested  that  there  was 
any  other  heir.  The  plaintiff  proved 
his  pedigree  in  the  cause. 

Held,  that  the  Court  might  and 
ought  to  decide  the  disputed  question 
of  pedigree,  without  sending  it  to  a 
jury;  and  it  appearing  that  the  evi- 
dence of  heirship  was,  previously  to 
the  institution  of  a  suit,  submitted 
to  the  defendants,  the  trustees,  and 
was  such  as  they  ought  to  have  been 
satisfied  with,  the  Court  gave  the 
plaintiff  the  costs  of  the  suit  as  against 
the  trustees,  including  the  expenses  of 
the  genealogical  evidence.  Lanca- 
shire V.  Lancashire,  288 

See  Agreement,  3. 

PRACTICE. 

1.  Anstoer. 

Part  of  the  assets  of  a  testator  were 
in  the  course  of  administration  in 
India,  by  an  official  administrator  ap- 
pointed there.  Before  they  were  com- 
pletely administered,  a  legatee's  suit 
was  commenced  in  this  country  against 
the  executrix  who  had  proved  the  will 
here,  and  who,  after  obtaining  from 
the  Master  successive  orders  extending 
the  dme  for  putting  in  her  answer, 
obtained  one  more  order,  giving  her 
sixweeks*  further  time.  This  orderwas 
made  upon  an  affidavit  of  her  solicitor, 
setting  out  a  letter  from  the  Indian  ad- 
ministrator, who  promised  to  remit  the 
balance  due  from  him  by  the  next  mail, 
and  stating  that  the  receipt  of  this 
balance  and  of  the  administrator's  ac- 
counts were  necessary  to  enable  the 
defendant  to  put  in  a  complete  an- 
swer : — Held,  that  although  the  Court  , 
might  not  itself  have  thought  fit  to  grant 


the  indulgence,  the  order  ought  not 
to  be  discharged.  Principles  on  whieh 
the  Court  proceeds  in  reviewing  the 
Master's  decision  on  such  pointa 
Nott  V.  NoU,  373 

2.  Dismissal  ofBiU, 

Where,  in  an  injunction  suit,  the 
plaintiffs  moved  before  answer  that 
the  bill  might  be  dismissed,  and  that 
the  defendants  might  pay  the  costs 
of  the  suit,  on  the  ground  that  the 
suit  was  occasioned  by  their  wrong- 
ful act,  and  that  all  the  purposes  of 
it  had  been  attained  by  the  motion  for 
an  injimction,  the  Court,  although 
considering  such  an  application  rea- 
sonable, declined  to  introduce  a  new 
practice  by  making  the  order.  La/ng^ 
hamh  V.  Great  Norikem  RaUway  Com- 
Tpofny,  503 

3.  Exceptions. 

Exceptions  to  answer  will  not  be  or- 
dered to  be  taken  off  the  file,  because 
the  order  of  reference  is  not  served  in 
due  time;  but  if  the  plaintiff  serves 
the  order  after  the  time,  and  obtains  a 
warrant,  the  defendant  is  entitled  to 
apply  to  the  Court  for  his  costs.  At- 
key.  Gibson,  162 

Semble,  that  an  exception  to  the 
report,  for  that  the  Master  has  found 
the  said  state  of  facts  impertinent^ 
from  the  word  "  &c."  to  the  word 
''  &c. ;"  whereas  the  Master  ought  not 
so  to  have  foimd,  but  ought  to  have 
found  that  the  same  was  not  imper- 
tinent, is  sustained,  if  any  part  of 
the  passage  is  pertinent.  Baven  ▼. 
Kerl,  236 

4.  Infant. 

A  reference  as  to  which  of  two  suits 
is  most  for  the  benefit  of  infiEuit  plain- 
tiffs, does  not  of  itself  stay  the  pro- 
ceedings in  the  suit.   Westby  v.  We^bi/. 

410 

5.  Sei'mce. 

An  affidavit  of  service  of  a  copy  of 
a  bill  is  insufficient,  if  it  omit  in  the 
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title  the  name  of  one  of  the  parties, 
although  no  process  is  prayed  by  the 
bill  against  such  party.  Lay  v.  Prvn^ 
8ep,  630 

The  circumstances,  that  certain  soli- 
citors had  acted  as  the  solicitors  of  a 
defendant  to  a  foreclosure  suit  in  seve- 
ral other  matters,  including  a  suit  re- 
lating to  the  estate  which  was  the  sub- 
ject of  the  foreclosure  suit,  and  that 
such  defendant  could  not  be  found,  so 
as  to  be  personally  served  with  a  sub- 
pcena,  to  answer  the  bill  of  foreclosure : 
— Held  insufficient  grounds  for  order- 
ing substituted  service  on  the  solicitors 
to  be  good  service  on  him.  Hurst  v. 
Hwrsty  694 

HM,  that  a  letter  from  a  defend- 
ant, admitting  the  receipt  of  a  copy  of 
a  subpcena,  was  not  sufficient  evidence 
that  he  had  been  served,  for  the  pur- 
pose of  entitling  the  plaintiff  to  enter 
an  appearance  for  him,  although  all 
attempts  to  serve  him  personally  had 
failed,  and  there  was  reason  to  believe 
he  kept  out  of  the  way  to  avoid  service. 
Croihercole  v.  Wilkinson^  681 

Where  a  subpoena  to  answer  an 
amended  bill  had  been  served  on  de- 
fendant's solicitor : — HM,  that  an  ap- 
pearance could  not  be  entered  by  the 
plaintiff  for  the  defendant,  under  the 
29th  Order  of  May,  1845.  Sewdl  v. 
Goddm,  126 

6.  State  of  Facts. 

Where  the  Master  has  expunged 
matter  in  a  state  of  facts  for  imperti- 
nence, he  should  nevertheless  issue 
his  certificate  thereupon,  in  order  that 
the  opinion  of  the  Court  may  be  taken 
if  requisite. 

To  such  certificate  exceptions  may 
be  taken. 

Where  there  is  a  doubt  as  to  a 
passage  being  impertinent,  it  should 
be  retained,  and  considered  on  the 
question   of  costs.      Ra/cen  v.  Kerl, 

23G 
7.   SiJihjxBna. 

A  defendant  served  with  an  irre- 


gular copy  of  a  subpoena,  to  appear 
and  answer,  has  a  right  to  have  such 
service  discharged,  with  costs,  if  he 
applies  speedily;  and  he  may  be 
heard  upon  entering  a  conditional 
appearance  with  the  KegiBtrar.  Joim- 
son  V.  Barnes,  129 

8.  Traversing  Note, 

Traversing  note  taken  off  the  file, 
at  the  instance  of  the  defendant,  ask- 
ing for  leave  to  put  in  his  answer 
after  replication.     Tinimt  v.  Bcmmkn^ 

128 
See  Creditoks'  Suit. 

Disclaimer. 

Evidence,  4,  6,  7,  8,  9. 

Husband  and  Wife,  2,  4. 

Infant,  4,  6. 

Jurisdiction,  4. 

Parties,  2. 

Pleading,  5,  6. 

Public  Company,  4. 

Stop  Order. 

Trustee,  3. 

Vendor  and  Purchaser,  7, 8. 

Winding-up  Act,  16  to  24. 

PRESUMPTION. 
See  Power,  2. 

PRIVILEGE  FROM  ARREST. 
See  Jurisdiction,  2. 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Upon  settling  interrogatories  for 
the  examination  of  a  vendor  in  the 
Master's  office,  on  a  question  of  title 
between  vendor  and  purchaser: — 
Hdd,  that  the  vendor  was  not  com- 
pellable at  the  instance  of  the  pur- 
chaser to  state  his  motive  for  making 
a  certain  appointment,  or  to  disclose 
confidential  communications  made  by 
him  to  his  solicitor  and  counsel  re- 
specting the  property,  although  such 
communications  were  made  merely  on 
behalf  of  the  consulting  person  singly. 
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and  were  not  made  during  a  suit, 
during  a  dispute,  or  after  the  threat 
of  a  suit. 

Qiuere,  whether  the  client  is  com- 
pellable to  disclose  any  confidential 
communications  between  him  and  his 
solicitor  or  counsel,  which  his  soli- 
citor or  counsel  would  be  privileged  in 
refusing  to  disclose.  Pearsey.Pearsej  1 2 

2.  Cases  laid  before  counsel,  on  behalf 
of  a  client,  stand  upon  the  same  foot- 
ing as  other  professional  communica- 
tions from  the  client  on  the  one  hand 
to  the  counsel  or  solicitor  on  the 
other;  and  as  far  as  relates  to  any 
discovery  by  the  counsel  or  solicitor, 
the  question  of  the  existence  or  non- 
existence of  any  suit,  claim,  or  dispute 
is  immaterial.     Fea/rse  v.  Pearae,    12 

3.  An  attorney  held  bound  to  discover 
when  and  to  whom  he  parted  with 
documents  of  title  of  his  client,  and  in 
whose  possession  the  same  were.  Baii- 
ner  v.  Jackson^  472 

PRIVITY. 
<See  MoBTOAOE,  2. 

PROTECTION. 
Sw  Jurisdiction,  2. 

PROTECTOR 

Form  of  petition,  evidence,  and  or- 
der, on  an  application  to  tlic  Court  to 
consent,  as  protector  of  a  settlement, 
to  the  barring  of  an  entail  In  re 
GravenoTy  700 

PROVISIONAL  COMMITTEE- 

MAN. 

See  Public  Oompany,  2. 

PUBLIC  COMPANY. 

i.  Construction  of  a  Railway  Act, 
as  to  the  forfeiture  of  interest  on 
shares  upon  which  the  calls  were  not- 


all  paid  up.     NayUyr  v.  Scfutii  Dtnon 
Railway  Companyy  32 

2.  A.  being  a  provisional  committee- 
man of  apro>'isionally-rcgistcred  joint- 
stock  company,  was  called  on  by  a  com- 
mittee appointed  to  wind  up  the  affairs 
of  the  company,  to  contribute  his  share 
towards  the  expenses.  On  his  de- 
clining to  do  so,  they,  by  arrangement 
with  a  creditor  of  the  company, 
brought  an  action  against  A.,  in  the 
name  of  the  creditor,  for  the  amount 
due  to  the  latter.  A.  then  filed  his 
bill  for  and  obtained  an  injunction  to 
restrain  the  proceeding  at  law.  On 
the  coming  in  of  the  creditor's  an- 
swer admitting  the  above  facts,  but 
stating  that  the  committee  who  were 
suing  in  his  name  would  guarantee 
A.  from  all  liability,  on  his  contribut- 
ing 75/.,  being  his  proportion  of  the 
expenses  of  the  company,  the  Court 
continued  the  injunction^  on  the  terms 
of  A.  bringing  that  amount  into 
court.     CvUa  v.  Riddelly  226 

3.  Form  of  order  of  reference  as  to 
temporary  investment  on  a  proposed 
real  security  of  money  paid  into  court, 
ui>on  the  purchase  of  land  by  a  rail- 
way company.  On  the  Master  report- 
ing against  the  proposed  investment, 
and  that  no  investment  on  real  secu- 
rity would  be  for  the  benefit  of  the 
parties: — Hdd^  that  it  was  competent 
to  the  Master  so  to  report,  and  the 
Court  declined  to  order  die  investment 
to  be  made.  Ex  parte  Franklyn, 
Re  Great  NorUiern  Railway  Act, 
1846,  528 

4.  Notice  given  to  a  landowner  by 
a  railway  company,  of  their  inten- 
tion to  summon  a  jury,  does  not  render 
it  inequitable  for  them  to  proceed, 
in  the  meantime,  under  the  8  Vict, 
c.  1 8,  s,  85,  to  obtain  possetnion. 

Nor  is  it  sufficient  ground  to  re- 
strain the  Company  from  changing 
the  asi)ect  of  the  property,  that  the 
jury  may  be  thereby  prevented  from 
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accurately  awarding  compensation, 
with  reference  to  its  original  state. 

A  nomination  by  the  justices,  under 
8  Vict,  c  18,  s.  85,  of  the  surveyor 
employed  by  the  company,  and  who 
has  already,  in  the  course  of  such  em- 
ployment, valued  the  land,  does  not 
necessarily  invalidate  a  bond  under 
the  section. 

The  approval  of  sureties  in  a  bond 
under  the  same  section  may  be  ^ven 
by  the  justices  on  an  esc  paaie  appli- 
cation of  the  company. 

But  if  such  a  bond  be  made  to  land- 
owners jointly,  they  being  tenants  in 
common  of  the  land,  it  is  not  a  suffi- 
cient compliance  with  the  act. 

Semble,  that  the  condition  of  the 
bond  must  be  for  payment  absolutely, 
and  not  on  demand. 

After  service  of  a  subpoena,  and  the 
appearance  of  a  defendant,  a  motion 
for  an  injunction  cannot  be  made  ex 
parte.  Langham  v.  Great  NorQwm 
Bmt/uxvy  Compomy,  486 

See  FaAXTP. 

Injunction,  2, 

Vendor  and  Pubchaseb,  5. 

Winding-up  Act. 

RAILWAY  COMPANY. 

See  Public  Company,  1,  3,  4. 

Winding-up  Act,  3, 6, 17,22,23. 

REFORMING  SETTLEMENT. 
See  Settlement  (Reforming.) 

REINVESTMENT. 
See  Public  Company,  3. 

RE-LESSEE  TO  USES. 
See  Jurisdiction,  1 . 

RENT-CHARGE. 
See  Judgment  Debt,  2. 


REPAIRS. 
See  Infant,  2. 

REPLICATION. 
See  Evidence,  8. 

REPORT. 
See  Infant,  5. 

REVOCATION. 
See  WiLi^  9. 

SALE. 

See  Mistake. 

Vendor  and  Purchaser. 

SECURITY. 
jS^  Costs,  1,  2. 

SEPARATE  USE. 
See  Husband  and  Wife,  3. 

SERVICK 

See  Practice,  3,  5. 
Trustee,  3. 

SET-OFF. 

Where  a  testatrix  devised  a  freehold 
estate  to  trustees  upon  trust,  to  sell 
and  to  pay  140/.,  part  of  the  proceeds, 
to  A.,  and  the  residue  of  the  proceeds 
to  B.,  and  appointed  the  devisees  in 
trust  her  executors : — Held,  that  in  a 
suit  by  A.  and  her  husband  against 
the  trustees,  for  payment  of  the  140/., 
the  latter  were  not  entitled  to  set  off 
the  damages  or  costs  of  an  action, 
brought  by  them  as  executors  against 
the  husband,  to  recover  a  deposit  note 
in  the  hands  of  the  wife,  forming  part 
of  the  testatrix*s  estate. 

The  will  authorised  tlie  devisees  in 
trust  to  give  receipts : — Heldj  that  the 
cestui  que  trust  of  the  proceeds,  after 
payment  of  140/.,  was  an  unnecessary 
party,  and  the  bill  was  dismissed  as 
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against  him^  with  costs.     Eeeve  v. 
Bicker,  624 

SETTLEMENT  (REFORMING). 

A  settlement  of  a  trust  fund^  whereby 
no  leg^  estate  was  affected^  reformed 
by  a  declaration  in  the  decree  without 
a  reference,  or  the  execution  of  any 
fresh  instrument,  and  the  form  of  such 
order.     TMUt  v.  T^)inU,  506 

SETTLEMENT. 

See  Construction. 

Husband  and  Wife,  3,  4. 

SHAREHOLDER  (RETIRED). 
See  Winding-up  Act,  12,  13,  14,  15. 

SHIP. 
See  Mortgage,  1. 

SOLICITOR 

See  Jurisdiction,  3. 

Privileged  Communications,  3. 
Vendor  and  Purchaser,  5. 

SPECIE  (ENJOYMENT  IN). 
See  Will,  7. 

SPECIFIC  LEGACY. 
See  Assets,  1. 

SPECIFIC  PERFORMANCE. 

See  Agreement,  2,  3. 
Judgment  Debt,  1. 
Vendor  and  Purchaser,  1,  2. 

STAMP. 
See  EviDENCK,  2. 

STATE  OF  FACTS. 

See  Evidence,  4,  9. 
Practice,  6. 


STIRPES  (PER). 
See  Will,  3,  4,  5. 

STOP  ORDER. 

Form  of  stop  order,  when  husband 
and  wife  join  in  an  assignment  of  the 
wife's  reversionary  chose  in  action. 
Moreau  v.  PoUey,  143 

SUBPOENA. 
See  Practice,  7. 

TENANT  IN  COMMON. 

Bequest  of  personal  estate,  upon  trust 
to  assign  the  same  to  four  persons,''  and 
to  each  of  their  respective  heirs,  execu- 
tors, administrators,  and  assigns:*' — 
Held,  to  create  a  tenancy  in  common. 
Gordon  v.  Atkinson,  478 

See  Joint  Tenancy. 

TIME. 

See  Practice,  1. 

Vendor  and  Purchaser,  1. 

TRADING  COMPANY. 
See  Winding-up  Act,  1,  2,  3. 

TRAVERSING  NOTE. 
See  Practice,  8. 

TRUST. 

A  trustee  having,  under  a  settle- 
ment, a  power  of  sale,  with  a  trust  for 
interim  investment  in  the  funds  or  on 
real  security,  concurred  in  a  sale,  and 
permitted  the  tenant  for  life  to  receive 
the  purchase-money,  which  was  not 
invested  according  to  the  trust: — 
Held,  that  the  cestui  que  trust  has  not 
the  option  of  reiiuiring  the  trustee  to 
replace  the  purchase-money,  with  in- 
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terest,  or  to  bu^  sach  a  Bum  of  stock 
as  the  proceeds  of  the  sale  would  have 
purchased,  if  invested  at  the  time. 

An  allegation  in  the  trustee's  an- 
swer, that  part  of  the  purchase-money 
had  been  laid  out  hy  the  tenant  for 
life  in  the  purchase  of  an  estate,  of 
which  the  plaintiff  was  in  possesnoD : 
— Heid  not  to  constitute  a  ground  for 
directing,  by  Uie  decree,  an  inquiry  as 
to  the  fact,  the  matter  being  properly 
the  subject  of  a  cross  suit  Beea  v. 
WiSiama,  3U 

See  BANEBDFTCt. 
Composition  Deed. 
Powxa,  4. 

SBTTUaiENT  (ReFOEHWo). 

Will,  1. 


TRUSTER 

1.  Where  the  real  estates  of  an  in- 
testate were  sold  under  a  decree  in  an 

administration  suit,  and  the  heir-at-law 
was  a  feme  covert,  who  declined  ac- 
knowledging the  conveyance  to  the 
purchaser — SenMe,  that  the  heir  was 
a  trustee  within  1  Will.  4,  c.  CO. 

In  such  a  case,  where  the  costs  of 
tlie  suit  exceeded  the  funds  in  the 
cause,  the  Court  directed  the  coste  of 
the  purchasers,  occaaioned  by  the  rc- 
fitsal  of  the  married  woman  to  make  the 
acknowledgment,  to  be  first  taxed  and 
paid;  and,  subject  thereto,  that  the 
costs  of  plaintifis  and  defendants  should 
be  taxed  and  pwd  rateably.  BUling 
V.  WM,  716 

2.  Though  a  trustee  for  a  public 
charity  is  not  called  on  for  twenty 
years,  by  the  body  to  whom  he  is  ac- 
countable, to  account,  yet  it  is  his 
duty  to  tender  his  accounts  to  such 
body  without  requisition ;  and  if  he 
do  not,  he  is  liable  to  the  costs  of  an 
information  filed  to  compel  an  ac- 
count, even  although  in  the  result  the 
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charity  proved  to  be  indebted  ta  such 
trustee.  A  trustee  for  a  charity,  gainst 
whom  an  information  was  properly 
filed,  made  a  case  by  hia  answo',  from 
which  it  must  have  been  manifest  that 
the  trustee  was  not  a  debtor  to  the 
charity,  and  that  the  result  of  taking 
tJie  accounts  would  not  be  of  advan- 
tage to  the  charity.  A  decree  was, 
nevertheless,  sought  and  obtained,  di- 
recting the  accounts  to  be  taken: — 
Hdd,  that  no  costs  subsequent  to  the 
hearing  ought  to  be  given  on  either 
side.     AU.-Gen.  v.  tftM*,  156 

3.  A  married  woman,  having  a  ge- 
neral power  of  appointment .  over  a 
reversionary  trust-fond,  subject  to  a 
previous  life  estate  in  another  penon, 
appointed  it  by  way  of  mortgage,  with 
a  power  of  sale,  under  which  it  was  af- 
terwards sold.  Her  husband  became 
bankrupt,  and,  after  the  determination 
of  the  life  estate,  the  trustees  paid  the 
fimd  into  courts  under  10  k  11  Vict 
c.  96.  The  purchasers  thereupon  pre- 
sented a  petition  for  a  transfer  of  the 
fund  to  them.  The  petition  waa  only 
served  upon  the  trustees.  The  Court 
made  the  order,  subject  to  a  direction 
that  it  should  not  be  drawn  up  fc»-  a 
fortnight,  and  that  the  husbuid's  as- 
signees should  be  served  with  notice 
that  the  fund  would  be  transferred,  if 
no  objection  were  made  within  that 
period.     Ex  parlt  Stately,  703 

4.  Where  a  testator  devised  estates 
to  trustees,  their  heirs  and  assigns,  on 
certain  trusts,  and  the  surviving  trus- 
tee devised  the  trust  estates  upon  the 
same  trusts  on  wliich  fae  held  the  same. 
Held,  that  the  cestuis  que  trustcot 
were  entitled  to  have  new  trustees  ap- 
pointed of  the  original  will.  OcUf^- 
Uin  V.  Heap,  c+f 

Sec  AOREEHENT,  3. 

Injunction,  ± 
jubisdiction,  1. 
WiKDiBO-DP  Act,  10,  1 1. 
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&e  •TUKISDICTIOK,  1. 

VENDOR  AND  PURCHASER. 

1.  In  a  rait  by  a  vendor  for  specific 
performance  agunst  a  purchaser,  if 
the  contract  stipulated  that  the  pos- 
session should  be  ffvea  at  a  spe- 
cified day,  it  is  competent  for  the  pur- 
chaser to  insist  that  both  time  and  a 
vacant  possesrioa  are  of  the  essence  of 
his  contract;  and  the  Court  will  re- 
ceive as  evidence  that  such  iras  the 
purchaser's  object,  statements  made 
by  the  agent  of  tiie  purchaser  at  the 
time  of  signing  the  contract 

Where  a  purchaaer  has  consented 
to  enlarge  the  time  for  completion, 
and  where  a  vacant  possession  was  of 
the  essence  of  the  contract,  it  is  com- 
petent for  him  to  object  to  complete 
at  the  expiraUon  of  such  enluged 
time,  if  the  possession  is  not  then  va- 
cant, end  if  he  has  done  no  act  to- 
wards completion  of  the  contract,  after 
he  had  notice  that  vacant  poBsession 
could  not  be  ^vcn  at  the  day. 

But  where  a  purchaser  had  by  his 
acts  waived  the  time  of  completion  in 
the  first  instance,  and  had  gone  on  for 
some  time  inducing  the  vendor  to  in- 
cur expenses  t«  perfect  his  title,  and 
suddenly,  upon  ihe  discovery  that  va- 
cant possession  could  not  be  given  ac- 
cording to  stipulation,  declined  to 
complete,  the  Court,  although  it  dis- 
missed a  bill  filed  against  snch  a  pur- 
chaser for  a  specific  performance,  dis- 
missed it  without  costs.  Nokesy.  Lord 
KUmorty,  444 

S.  A  proposal  by  a  purchaser  to 
take  the  remainder  of  a  lease,  was  an- 
swered by  a  letter,  which,  after  ac- 
ceding to  the  proposal,  added,  "We 
hope  to  g^ve  you  possession  at  half- 
quarter  day :" — Hdd,  that  the  addi- 
tion did  not  introduce  a  new  terra, 
but  that  the  acceptance  was  uncondi- 
tional 


It  is  not  sufficient  for  a  party  who 
intends  to  rely  upon  a  wuver  of  title, 
to  allege  upon  his  pleadings  the  &cts 
constituting  the  waiver;  he  must  show 
how  he  means  to  use  the  UxA&  by  al- 
leging that  the  title  has  been  waived 
thereby. 

SembU,  that  where  the  purchaser, 
after  transmission  to  him  of  the  ori- 
ginal lease,  prepares  a  draft  assign- 
ment, and  makes  various  objections  as 
to  repairs  and  other  matters,  but  doe* 
not  require  production  of  the  land- 
lord's title,  he  will  be  coondered  to 
have  waived  its  production. 

Sentble,  that  a  decree  for  specific 
performance  should  not  declare  that 
the  agreement  ought  to  be  performed, 
if  a  good  title  can  be  made.  CUee  v. 
Beaumont,  397 

Z.  The  own^  of  land,  sitnated  on 
an  acclivity,  conveyed,  by  a  deed  of 
1816,  a  portion  of  lower  land,  witji 
liber^  to  enter  on  nppn  lands  and 
fetch  water  fixim  a  spring,  and  to  cut 
open,  cleanse,  and  cover  m,  sudi  gut- 
ters and  druns  as  might  he  neccseary 
for  the  purpose  of  conducting  the 
spring  to  the  conveyed  land;  and  also, 
with  liberty  to  pass  and  repass,  for 
ingress  and  egress,  on  the  upper 
land  around  or  adjoiningthe  conveyed 
land,  and  to  put  any  ladders  agamst 
the  cottages  then  intended  to  be  built 
upon  the  conveyed  land. 

By  another  deed  of  1820,  otherpait 
of  the  lower  laud  was  convi^red,  with 
liberty  to  take  water  from  specified 
springs  in  the  higher  land,  and  to 
make  such  reservoirs  in  a  particular 
field,  part  thereof,  as  might  be  neces- 
sary for  taking  up  wator  for  family 
use  and  other  necessary  purposes,  and 
with  liberty  to  pass  for  ingress  and 
^ress  in  the  upper  land  surrounding 
or  adjoining  the  conveyed  land. 

By  other  deeds  of  1824,  other  por- 
tions of  the  lower  land  were  released, 
with  all  water-eourscs,  particnlurly  as 
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the  same  na  to  an  inn  on  the  con- 
veyed land,  from  the  upper  land. 

By  other  deeds  of  182S,  farther 
portions  of  the  lower  land  were  re- 
leased, with  liberty  to  fetch  water  for 
&mil7  and  domestic  usee,  at  a  well  on 
the  higher  land. 

By  other  deeds  of  1834,  other  part 
of  the  lower  land  was  released,  with 
liberty  to  the  relesaee  to  make  a  co- 
vered guit,  or  water-course,  across  the 
bottom  part  of  a  field,  part  of  the  up- 
per land,  and  to  open  and  repair  t£e 
same  when  necessary. 

Sereral  years  afterwards,  the  upper 
land  was  sold,  according  to  a  particu- 
lar deecribing  it  as  fit  for  building, 
and  subject  to  conditions  of  sale,  pro- 
viding, that,  if  any  mistake  were  made 
in  the  descriptioa  of  the  premises,  or 
if  any  other  error  should  appear  in  the 
portJcularB,  such  error  or  omission 
should  not  annul  the  sale,  but  com- 
pensation should  be  given  or  taken. 
The  existence  of  the  easementa  was 
not  stated  in  the  partJculara  or  con- 
ditions : — 

ffeld,  First,  that  the  circumstances 
of  the  purchaser  living  in  the  neigh- 
hood,  being  acquainted  with  the  pro- 
perty, and  passing  constantly  some  of 
the  wells  on  the  lower  land,  supplied 
from  the  opper  land,  did  not  afTect 
him  with  notice  of  the  existence  of 
the  easements. 

Secondly,  that  the  existence  of  the 
easements,  granted  by  any  one  of  the 
deeds  of  1816,  1820,  and  1834,  alone 
constituted  a  material  defect  in  the 
title  to  the  upper  land. 

Thirdly,  that  the  existence  of  the 
easemente  granted  by  the  deeds  of 
1824  and  1825,  would  have  been 
alone  sufficient  to  render  the  title 
subject  to  such  serious  doubt,  that  a 
purchaser  could  not  lie  conipelle<l  to 
accept  it 

Fourthly,  that,  under  the  circum- 
stances, and  ina.>iniui.'h  ns  the  whole 
jiurchased  land  did  not  exceed  thirty 


acres,  the  purchaser  could  sot  be  com- 
pelled to  take  the  titlo,  with  compensa- 
tion as  to  the  lands  prejudictally  af- 
fected, which  admeasured  about  four 
acres  and  a  half.     Shaeklelon  t.  Sut- 

diffh,  m 

4.  A  vendor  of  freehold  property, 
who,  on  his  own  purchase  of  it,  bad  en- 
tered into  a  covenant  to  observe  the 
covenants  entered  into  with  a  farmer 
vendor,  and  which  prohibited  build- 
ing on  the  land,  put  it  up  for  sale, 
pursoant  to  partJculan  and  condi- 
tions, noticing  the  existence  of  the 
covenant,  but  not  stipulating  that  the 
purchaser  should  ent«r  into  any  cove- 
nant on  the  subject  On  a  bill  for 
speinfic  performance  filed  by  the  par- 
chaser,  Held,  that  the  plaintiff  was 
not  entitled  to  a  conveyance,  unless 
on  the  terms  of  giving  or  providing 
for  the  vendor  a  sufllcient  indemnity 
against  any  breach  of  the  covenant  on 
the  port  of  the  plaintiff,  hts  heirs,  ap- 
pointees, or  assigns.  Held,  also,  that 
a  covenant  on  the  part  of  the  pluntil^ 
his  heirs,  executors,  administrators, 
appointees,  and  assigns,  with  the  de- 
fendant, his  heirs,  executors,  and  ad- 
ministrators, to  the  same  effect,  mn- 
tutis  mutandis,  as  the  covenant  enter- 
ed into  by  the  vendor,  on  his  own 
purchase,  ought  to  be  considered  as  a 
sufficient  indemnity.  Moxhay  v.  In- 
derwick,  708 

5.  A  purchase  was  completed  under 
the  powers  of  an  act  of  Parliament, 
which  authorised  a  corporation  to 
purchase  property  comjiulsorily.  The 
vendors  being  under  disabilities,  the 
purchase-money  of  their  proj>erly  was 
pwd  into  court  under  the  provisions 
of  the  act  whereby  the  Court  was  autho- 
rised to  onler  all  the  rwisonable  costs. 
chitrgcK,  nn<l  cxjwnsos  attending  the 
re-invrstment  of  the  ])urchase-nio:ii<^ 
in  the  purcltase  of  lands  to  be  settled 
to  the  same  uses  as  the  property  pur- 
cliased,    together     with     the     ctets. 
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chaises,  and  expenses  of  obtuning 
the  proper  orders,  and  of  the  other 
prowedings  for  mich  purposes,  to  be 
paid  by  tlie  corporation.  A  contract 
was  entered  into  for  the  investment 
of  part  of  the  fund  in  court  in  the 
purchase  of  certain  property,  free 
from  eucumbrances.  The  title,  on 
investigation,  proved  to  be  subject  to 
numerous  encumbrances,  and  the  pur- 
chasers' counsel  advised  that  the  ven- 
dors should  procure  all  the  encum- 
bmnces  to  be  conveywl  to  the  ven- 
dors, so  as  to  shorten  the  conreysnce. 
The  draft  reconveyances,  eight  in 
number,  were  submitted  to  the  pur- 
cliasers'  solicitor,  and  settled  by  their 
counsel : — Hdd,  that  the  cor]>oration 
could  not  be  charged  with  tiie  costs 
thereby  incurred,  unless  they  were  in- 
curred with  the  express  consent  of 
the  corporation. 

A  soltdtor,  in  carrying  in  a  state 
of  facts  to  obtain  the  Master's  ap- 
proval of  a  contract  to  purchase,  ap- 
pended a  long  schedule  titiereto  of  the 
parcels  proposal  to  be  purchased. 
The  taxing  Master  disallowed  the 
cliai^e  for  drawing,  and  only  allowed 
for  copying  such  schedule: — Ildd, 
that  such  disallowance  was  proper, 
although  the  Master  in  ordinary  had 
allowed  attendances  upon  a  number 
of  warrants  proportioned  to  the  length 
of  the  state  of  facta,  including  the 
schedule.  H'Jd,  also,  that  the  allow- 
ances in  respect  of  these  attendances 
were  properly  considered  by  the  tax- 
ing Master  as  a  compensation  for 
o^er  business  actually  transacted, 
and  in  respect  of  which  he  disallowed 
the  charges.     Jones  v.  Leans,        24ti 

C.  Where  interest  b  payable  on 
purtjiose-money  upon  a  sale  by  order 
of  the  Court,  tiie  purchaser  must  pay 
the  full  purchase-money  and  interest 
into  court,  without  deducting  the 
income-tax.     Ilolroyd  v.  Wyatt,     125 

7.  Notwithstanding  the  general  rule, 


the  Court  niay,  under  special  circum- 
stances, permit  a  purchaser  to  pay  his 
purchase-money  into  court  before  he 
has  accepted  the  title;  but  in  such 
case  express  proviuon  must  be  made 
agunst  his  taking  possession  until 
he  shall  have  accepted  the  title. 
Dempaty  v.  Demptey,  691 

8.  Held,  that  a  purchaser  nndw  a 
decree  could  not  he  permitted  to  pay 
his  purchsea-money  into  court,  with- 
out accepting  the  title,  although  all 
parties  consented,  and  although  tiie 
conditions  provided,  that,  if  from  any 
cause  whatever  tlie  money  should  not 
be  paid  by  a  particular  day,  the  pur- 
chaser making  de&ult  should  pay  in- 
terest from  that  day : — Hdd,  also, 
that  the  above  condition  did  not  ren- 
der the  purchaser  liable  to  pay  inter- 
est, where  he  had  given  notice,  (ai 
was  the  &ct,)  that  his  money  woe  lying 
unproductive,  and  the  delay  arose  from 
the  state  of  the  title.  Dmmmg  v. 
Henderton,  689 

See  Mistake. 

Privileoed  CoHKuniCATioirB,  1. 

VIS  MAJOR. 

See  AaRBEHENT,  1. 

WAIVER  OF  TITLE. 
See  Vendor  and  Pitbchabeb,  1,  S. 

WASTE. 
See  iNjrtrcrioti,  6. 

WAYLEAVES. 
»T,  3. 


WIFK 
See  Hcbbaitd  aitd  Wife. 
Stop  Obdse. 
Trustee,  1. 
WnroiHo-oy  Act,  9. 
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Trust  for  AccunmlcUion, 

1.  A  testator,  after  bequeathing  to 
his  daughter  (a  widow)  an  annuity, 
and  directing  his  trustees  to  set  apiu*t 
a  sufficient  sum  of  stock  to  answer 
the  growing  payments,  bequeathed  his 
residuary  personal  estate  to  and  to  be 
equally  divided  between  his  grandson 
and  granddaughter,  (by  name,)  as  ten- 
ants in  conmion;  but,  in  case  of  the 
death  of  the  granddaughter,  and  under 
twenty-one  and  unmarried,  in  the  Ufe- 
time  of  the  grandson,  or  in  case  of  the 
death  of  the  grandson  in  the  lifetime 
of  the  granddaughter,  under  twenty- 
one,  he  bequeathed  the  whole  to  the 
survivor;  and,  after  directing  payment 
during  the  minority  of  the  grand- 
children for  their  maintenance,  the 
testator  directed  that  the  clear  sur- 
plus of  the  income  of  his  residuary 
estate  should  accumulate  in  the  hands 
of  his  executors,  and  be  added  to  the 
principal  of  the  share  of  his  grand- 
children in  the  residue,  and  directed 
that  his  grandchildren  respectively 
should  not  be  entitled  to  receive  his 
or  her  share,  or  the  accumulations, 
until  after  the  death  of  their  mother 
(the  annuitant).  The  granddaughter 
married  imder  age,  and  articles  were 
executed  on  her  marriage,  whereby  it 
was  agreed,  that,  when  she  became  en- 
titled to  the  absolute  and  immediate 
possession  of  any  part  of  the  residuary 
estate,  the  same  and  all  accumulations 
should  be  settled  on  certain  trusts  for 
the  separate  use  of  the  wife  for  life, 
with  subsequent  trusts  for  the  hus- 
band and  children,  and  a  proviso  re- 
ferring to  and  dependent  on  the  trust 
for  accumulation  in  the  will.  On  a 
bill  filed  by  the  granddaughter  during 
her  mother's  lifetime,  for  a  transfer  of 
the  fund: — Held,  that  the  direction 
to  accumulate  in  the  will  was  preca- 
rious and  ineffectual,  and  was  not  ren- 
dered otherwise  by  the  settlement;  and 


that  thegranddaughter's  moiety  became 
capital  at  her  marriage;  and  that  the 
accumulations  since  that  period  be- 
longed to  her  for  her  separate  use. 
Stoaffidd  V.  Orton,  326 

Gifts  to  a  Class, 

2.  Besiduary  bequ^t  to  a  brotiier 
of  the  testator  for  life,  and  afier  his 
death  to  his  wife,  and  at  her  death  to 
go  to  such  of  the  testator's  relations 
as  survived  them : — Held,  to  give  the 
whole  to  the  only  one  of  the  brothers 
of  the  testator  who  survived  the  ten- 
ants for  life,  to  the  exclusion  of  the 
children  and  representatives  of  bro- 
thers of  the  testator  who  survived 
him,  but  died  in  the  lifetime  of  the 
second  tenant  for  life.  Bishop  v.  Cap- 
pel,  411 

3.  Bequest  of  residue  in  moieties 
in  trust  for  two  tenants  for  life,  and 
at  the  death  of  each,  in  trust  as  to  her 
moiety  to  the  children  of  the  two  who 
should  be  living  at  the  death  of  the 
deceased  tenant  for  life,  and  the  issue 
of  such  of  the  children  as  should  then 
be  dead: — Heldy  to  take  effect  per 
capita.    Alibay  v.  HowSj  470 

4.  A  testator  gave  his  property  (all 
being  personalty)  to  trustees  upon 
trust  to  pay  his  debts,  and  he  gave 
certain  legacies  and  iJiree  annuities 
to  three  ladies,  and  he  gave  the  residue 
of  the  dividends  arising  during  Uie 
lives  of  the  three  annuitants  to  H.  S. 
and  A.  C,  married  ladies,  for  their 
lives ;  and  after  the  deaths  of  the  three 
annuitants,  as  to  all  the  rest  of  his 
estate,  he  bequeathed  the  same  to  the 
said  H.  S.  and  A.  C,  and  their  several 
children,  to  be  divided  between  them 
in  equal  shares: — Held,  first,  that 
there  was  an  intestacy  as  to  the  sur- 
plus income  from  the  death  of  the 
survivor  of  H.  S.  and  A.  C,  until  the 
death  of  the  survivor  of  the  three  an- 
nuitants:— Held,  secondly,  that  the 
gift  to  H.  S.  and  A.  C,  and  their  se- 
veral children,  was  a  gift  per  capita^ 
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and  not  per  stirpes.     Cunninghcmi  v. 
Murray,  366 

5.  Bequest  to  testator's  wife  of  the 
use  and  usage  of  all  his  effects  for  her 
life,  and  at  her  death,  bequest  of  the 
same  to  four  nieces,  by  name,  to  be 
by  them  equally  divided,  share  and 
share  alike,  and  at  their  deaths  to  go 
equally,  share  and  share  alike,  to  their 
children : — Heldy  to  give  the  respective 
children  their  parents'  share  only. 
Arrow  y.  MeUerih,  Z55 

Eitate  hy  Implication, 

6.  A  will  contained  a  devise  of 
realty  in  trust  for  A.  for  life,  remain- 
der to  B.,  his  wife,  for  life,  and  after 
the  death  of  the  survivor,  to  sell  and 
divide  the  proceeds  equally  among  the 
children,  whose  shares  were  to  be  vest- 
ed at  twenty-one  for  sons,  and  twenty- 
one,  or  marriage,  for  daughters,  with 
a  proviso  postponing  payment  in  the 
event  of  any  shares  vesting  in  the 
lifetime  of  either  tenant  for  life.  The 
will  also  contained  a  bequest  of  stock 
in  trust  to  pay  the  dividends  to  A.  for 
life,  and  on  his  death,  to  divide  the 
principal  among  his  children  equally, 
the  shares  to  vest  at  the  same  times 
as  were  before  provided  as  to  the  pro- 
ceeds of  the  realty ;  and  there  was  a 
proviso,  that,  in  the  event  of  there 
being  no  child  of  A.  and  B.,  or  all  the 
children  dying  before  twenty-one,  or 
if  daughters,  before  that  age  or  mar- 
riage, the  proceeds  of  the  realty  and 
the  sum  of  stock  should  be  divided 
equally  among  the  members  of  a  de- 
fined class  of  persons  who  should  be 
living  at  the  death  of  the  survivor  of  A. 
and  B.  or  A.*s  children  or  child,  as,  ac- 
cording to  the  trusts  thereinbefore  de- 
clared, the  case  might  require : — Held^ 
that  the  last  of  these  clauses  must  b* 
read  distributively,  and  that  it  did  not 
^ve  to  B.,  by  implication,  a  life  in- 
terest in  the  stock.     Drew  v.  KUUck, 

266 
Comeraum, 

7.  Besiduary  devise  and  bequest^  on 


trust  to  pay  the  dividends,  interest^ 
and  annual  produce  of  the  testator's 
real  and  personal  estates  to  the  sepa- 
rate use  of  his  daughter  or  daughters 
for  life,  and  after  her  or  their  decease 
to  pay,  transfer,  and  equally  divide  the 
whole  of  his  real  and  personal  estate 
among  the  issue  of  his  daughter  or 
daughters;  and  for  want  of  such  issue, 
to  pay  certain  legacies,  and  to  sell  the 
residue  of  the  real  and  personal  estate, 
not  consisting  of  money: — Hddy  to 
entitle  the  tenant  for  life  to  the  enjoy- 
ment of  the  personalty  in  specie.  HvM 
V.  ScoUy  219 

8.  A  testator  devised  freehold  estates 
upon  trust  to  sell,  with  a  declaration 
that  the  monies  to  arise  from  such 
sale  should  be  deemed  part  of  his  per* 
sonal  estate,  and  that  the  income 
thereof,  till  sale,  should  be  considered 
as  part  of  the  income  of  his  personal 
estate,  and  be  subject  to  the  disposi- 
tion of  his  personal  estate  thereinafter 
made.  The  testator  then  gave  his 
personal  estate  upon  trust  for  four 
persons,  as  tenants  in  common.  By 
a  codicil,  the  testator  revoked  the  re- 
siduary gift  to  one  of  the  four,  who  was 
also  the  testator's  heir-at-law  and  cus- 
tomary heir: — Eddy  that  the  heir  was 
entitled  to  so  much  of  the  lapsed  re- 
sidue as  consisted  of  real  estate.  Gor- 
don y.  Atkinson,  478 

HevoccUion. 

9.  Testatrix  by  will  bequeathed  3000/. 
in  trust  for  C.  for  life  for  her  separate 
use,  and  after  her  death,  for  her  child- 
ren ;  and  in  case  there  should  be  no 
such  children,  in  trust  for  P.  By  a 
codicil,  stating  that  C.  had  been  largely 
provided  for  from  other  sources,  the 
testatrix  deducted  the  sum  of  2900/. 
from  the  legacy  of  3000/.,  and  re- 
voked so  much  of  the  l^acy  accord- 
ingly, leaving  C.  100/L  only,  as  a  re- 
membrance of  her  affection: — HM^ 
that  the  legacy  of  3000^.  was  revoked 
in  toto,  and  thal^  in  lien  of  it^  the  le- 
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gacy  of  100^.  was  g^veu  for  the  abeo- 
lute  benefit  of  C,  and  that  P.  took  no 
interest  either  in  the  100/.  or  any  part 
of  the  3000^: 

Effect  of  conflicting  dispositions  in 
a  will  and  in  a  codicil,  of  the  same  re- 
siduary personal  estate.  Swndford  v. 
Sand/ord,  67 

CtrndmcUon  genertUly. 

10.  Upon  the  construction  of  a  will 
and  codicil,  Hddy  that  a  substituted 
executor  was  not  entitled  to  a  l^acy 
of  100/L,  given  by  the  will  to  the  ori- 
ginal executor,  for  his  trouble  in  the 
execution  of  it     Fmch  v.  Seeker^  34 

11.  Upon  the  construction  of  a 
will,  HMy  that  an  annuity  was  charged 
upon  the  capital  as  well  as  upon  the 
income  of  the  testator's  estate.  Wrought 
ion  y.  Colqahovjny  36 

12.  A  testator,  by  a  will  not  executed 
80  as  to  pass  freehold  estates,  gave  free- 
holds and  copyholds  to  his  brother,  on 
condition  of  the  latter  joining  the  tes- 
tator's nephew  in  the  purchase  of  cer- 
tain annuities,  and  gave  to  the  nephew 
freeholds,  leaseholds,  and  personalty 
on  a  similar  condition.  The  brother 
disclaimed: — Held,  that  the  nephew 
must  make  provision  for  one-half  of 
the  annuities. 

One  of  the  annuities  was  directed 
by  the  will  to  be  paid  to  the  widow  so 
long  as  she  should  live,  and  if  she  had 
any  child  bom,  such  sum  to  be  con- 
tinued for  its  life.  There  were  three 
children  bom : — Hddy  that  the  direc- 
tion applied  to  the  eldest  only;  and 
that,  taking  the  annuity,  she  was  bound 
to  give  eff(^  to  the  other  annuity,  and 
to  the  gifts  to  the  nephew,  as  regarded 
the  one-third  share  of  freeholds  which 
descended  to  her. 

Bequest  of  500Z.,  or  an  annuity  of 
25/.  for  Hfe,  Held  not  to  give  the  op- 
tion to  the  legatee,  but  to  the  parties 
interested  in  the  property  subject  to 
the  annuity.     Wihon  v.  ff^ilson,    152 

13.  A  testator  gave  the  residue  of 


his  estates  to  trustees,  in  trust  to  pay 
the  income  to  each  of  his  seven  diil- 
dren  for  life,  and  after  the  decease  of 
each  of  his  diildren,  in  trust  to  distri- 
bute the  capital  of  each  deceased  child's 
share  among  his  or  her  children ;  and, 
in  case  any  of  his  children  should  die 
without  issue  living  at  his  or  ha 
death,  then  to  divide  the  interest  and 
capital  of  such  child  so  dying  equally 
amongst  the  survivors  or  survivor  of 
the  testator's  said  seven  children,  or 
the  issue  of  such  of  them  as  should  be 
then  dead,  in  manner  by  the  will  be- 
fore directed  concerning  the  original 
shares.  The  will  contained  a  dause 
against  the  alienation  of  any  share. 
Of  the  seven  children  who  survived 
the  testator,  two  died  leaving  chil- 
dren, and  A.  and  B.,  two  other  of  the 
children,  successively  died  without  is- 
sue : — Held,  that  the  share  which  ac- 
craed  to  B.  on  A.'s  death,  followed 
B.'s  original  share,  and  passed  to  the 
surviving  children  of  the  testator  and 
the  issue  of  the  two  children  who  had 
died  leaving  issue.  Goodman  v.  Good- 
mem,  695 

iS'ee  Assets. 
Mortmain.' 
Tenant  in  Common. 
Trustee,  4. 

WINDING-XJP  ACT. 

What  Companies  not  within  Ad, 

1.  A  registered  company  for  the  in- 
surance of  agricultural  cattle,  Edd  not 
so  clearly  a  trading  or  commercial 
company  as  to  be  within  the  operation 
of  the  Winding-up  Act,  1848.  Ex 
parte  Spachnum,  Be  Agrictdtural  In- 
8u/rance  Company,  599 

What  Companies  within  the  Ad. 

2.  A  pier  company,  incorporated 
by  act  of  Parliament,  with  power  to 
levy  tolls  for  the  use  of  the  pier  (in- 
cluding its  use  as  a  promenade),  to 
erect  baths,  quays,  wharfis,  and  ware- 
bouseS;  Hdd  not  so  clearly  a  trading 
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or  commercial  comj^ny  as  to  be 
within  the  Joint-Stock  Companies 
Winding-up  Act,  1848,  which  ought 
only  to  be  applied  in  plain  cases. 

3,  A  provisionally  registered  rwlwfty 
company  is  within  the  act,  and  an 
order  was  wade  for  winding  up  such 
company.  Re  Brighton,  Laoet,  and 
ToTibtidge  Wells  Direct  SaUtoat/  Com- 
pany, 604 

4.  Quaere,  whether  a  case  at  law  can 
be  directed  to  determine  if  a  company 
is  within  the  act.  £x  parte  Surge, 
Se  Heme  Bay  Pier  Convpany,     688 

In  uAat  cases  Order  made. 

£.  It  is  not  asuffident  objection  to  a 
petition  for  winding  up  tlie  aff^ra  of 
a  company,  under  11  &  13  Vict, 
c.  45,  that  there  are  no  debts  due 
from  the  company,  or  that  the  peti- 
tioner is  one  of  the  directors  against 
whom  a  suit  in  Chanceiy  is  pending, 
seeking  to  make  them  personally  lia- 
ble to  the  shareholders  for  the  fosses 
of  the  company.  £x  parte  Walter, 
m>d  Ex  parte  Tfoutbedc,  5&5 

6.  In  a  provisionally  roistered 
railway  company,  88,400  shares  were 
allotted,  the  deposit  being  51.  St.  per 
share.  On  the  bill  being  thrown  out 
in  the  House  of  Commons,  on  the 
Standing  Orders,  and  the  directors 
abandoning  the  undertaking,  3£  10«. 
per  share  was  returned  to  the  holders 
of  88,3TS  shares,  who  thereupon  deli- 
vered up  their  scrip  certificates,  and 
took  fresh  ones  purporting  to  entitle 
the  holders  to  a  pro  ratd  division  of 
the  fimda  remuning  after  settling  the 
claims  on,  and  the  liabilities  of,  the 
Company.  The  holders  of  87,940  of 
these  new  certificates  received  a  fur- 
ther instalment  of  10a.  per  share,  and 
signed  a  release,  admitting  a  certain 
balance  only  to  be  then  in  the  hands 
of  the  directors. 

An  original  holder  of  thirty  shares, 
irtio  received  the  former,  but  not  tie 
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latter  instalment,  presented  a  petition 
to  have  the  company  wound  up  under 
the  Winding-up  Act,  alleging  a  reliisal 
or  neglect  on  the  part  of  the  directors 
to  produce  accounts,  and  alleging  a 
misapplication  of  15,000/.  on  payment 
of  a  deposit  on  an  agreement  for  the 
purchase  of  land,  contrary  to  the  He- 
^stration  Act: — Held,  not  a  case  for 
making  at  once  an  order  to  wind  up  the 
company,  or  even,  without  further  ma- 
teria, for  a  reference  to  the  Master  im- 
der  the  section,  as  to  the  expediency 
of  winding  up  the  company. 

But,  it  appearing  that  the  peti- 
tioner's application  to  see  the  accounts 
had  not  been  attended  to,  the  petition 
was  ordered  to  stand  over,  to  ^ve 
him  an  opportunity  of  seeing  them. 
Ex  parte  Pocock,  Re  Direict  London 
and  Ma/nehester  Rathoay  Company, 
731 
Contributory — Executor. 

7.  By  the  deed  of  settlement  of  a 
banking  company,  executors  of  d&. 
ceased  shareholders  had  the  option  of 
becoming  shareholders,  on  giving  cer- 
tain notice,  or  of  selling  tbe  shores; 
and  until  the  option  was  exercised, 
the  dividends  might  be  retained  by 
the  company  as  a  guarantee  fund.  In 
default  of  any  person  executing  the 
deed  in  respect  of  such  shores,  after 
six  months'  notice,  the  shares  were 
liable  to  forfeiture.  A  shareholder  in 
the  company  bequeathed  hia  shares  to 
his  executor  in  trust  to  convert  them 
into  money.  The  executor  sold  some 
of  the  shores,  but  did  not  give  the 
proper  notice  to  make  himself  o  share- 
holder as  to  the  rest,  and  was,  never- 
theless, permitted  to  receive  the  divi- 
dends on  them  for  five  years,  signing 
the  receipts  as  executor  only : — Held, 
that  he  was  not  o  contributory  with- 
out qualification.  ArmAnmgs  case. 
Re  North  of  England  Ba/nkmg  Co7n- 
pamy,  £65 

8.  A  testator  was  a  shareholder  in 
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a  joint-stock  banking  company  which 
was  established  under  the  provi- 
sions of  the  7  Geo.  4,  c.  46,  and,  ac- 
cording to  the  deed  of  settlement  of 
which,  personal  representatives  of  de- 
ceased shareholders  might  become 
shareholders  on  giving  certain  notices. 
The  executrix  never  gave  the  pre- 
scribed notices,  but  repudiated  all  in- 
terest in  tlie  concerns  of  the  com- 
pany. By  her  affidavit,  in  the  course 
of  the  proceedings  under  the  Wind- 
ing-up Act,  1848,  she  deposed  that 
the  testator's  assets  were  under  20/., 
and  had  been  all  exhausted  in  pay- 
ment of  debts: — Hdd,  that  her  name 
had  been  properly  placed  upon  the 
list  of  contributories  as  executrix. 
Thomases  case^  Re  North  of  Eng- 
land  Bcmking  Compcmyy  579 

CanMAilory — Hudxind  and  Wife, 

9.  A  married  woman  became,  by  such 
description,  a  registered  shareholder 
in  a  joint-stock  banking  company, 
having  purchased  the  shares  with  mo- 
ney arising  from  her  separate  estate. 

The  husband  occasionally  received 
the  dividends  on  the  shares,  but  al- 
wajrs  signed  the  receipts  as  his  wife's 
agent.  Though  not  a  registered  share- 
holder, he  attended  some  meetings, 
and  once  held  the  proxy  of  an  absent 
shareholder,  which,  according  to  the 
deed  of  settlement,  a  shareholder  alone 
could  do,  and  he  took  part  in  the  pro- 
ceedings. PrcNiously  to  the  dissolu- 
tion of  the  company,  his  name  had 
been  substituted,  li^-ithout  his  consent, 
for  that  of  his  wife,  in  the  share  re- 
gister:— Held,  that  he  was  not  a  con- 
tributory under  the  act,  and  his  name 
was,  upon  motion,  ordered  to  be  struck 
out  of  the  list. 

Sembley  that  liability  to  creditors 
of  the  company  is  not  of  itself  suffi- 
cient to  make  a  person  a  "  contribu- 
torj''  within  the  act.  Angas  case.  Re 
North    of  Etialand    Bankina   Com- 


of  England    Banking   Com- 

560 


Contribuiory — InfamL 

10.  A  &ther  purchased  shaies  in  i 
joint-stock  bank  for  two  in£uit  9ob% 
in  the  name  of  their  unde  as  m  trastee, 
and  the  uncle's  name  was  so  entered 
on  the  share  roister  of  the  oompuiT. 
By  an  agreement  afterwards  entered 
into,  the  uncle  admitted  that  the  firthcr 
was  entitled  to  the  profits  of  the  sliira 
tiU  the  minors  became  of  age:,  and  it 
was  agreed  that  then  the  unde  sfaonld 
assign  the  shares  to  the  two  minon^ 
and  the  father  agreed  to  indcnmify 
the  uncle  in  respect  of  the  shares.  TIk 
uncle  received  Uie  dividends,  and  paid 
them  to  the  father: — Udd,  that  the 
father's  name  ought  not  to  be  inserted 
on  the  list  of  contribatoiieSy  imdertiie 
Winding-up  Act,  1848. 

A  man  may  be  liable  to  the  crea- 
tors of  a  company,  without  being  lia- 
ble to  have  his  name  insoted  in  the 
list  of  contributories.  FenwidsM  cam, 
Re  North  of  England  Bcmkutg  Comt- 
pany,  557 

11.  Shares  in  a  banking  company 
were  purchased  for  an  in£uit  without 
disclosing  his  infiuicy,  the  vendor 
signing  a  certificate  required  by  the 
company's  rules,  that  the  purchaser 
was  of  age.  On  the  discovoy  of  the 
infancy,  the  infiuit*s  father  covenanted 
with  the  public  officer  and  two  direc- 
tors of  the  company,  that  the  infi^ 
should  perform  the  agreements  con- 
tained in  the  company's  deed  of  set- 
tlement, and  to  indemnify  the  com- 
pany:— Hdd,  that  the  fiuher's  name 
was  properly  placed  on  the  list  of  con- 
tributories, under  the  Winding-up  Act, 
1848.  Reavtleys  case.  Re  North  of 
England  Banking  Company,         550 

Contributory — Retired  Shareholder. 

12.  A.,a  shareholder  in  a  joint-stock 
banking  company,  establi^ied  under 
the  7  Geo.  4,  c.  46,  effectually  assign- 
ed his  shares  in  the  company  more 
than  three  years  prior  to  the  winding 
up  of  such  company  under  11  Jc  li 
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Vict.  c.  45.  It  BpFCftred  that  tli.-n 
was  at  least  one  other  former  shurc- 
hulilcr  in  the  same  situation : — Behl, 
that  A.  had  been  properly  included  in 
the  list  of  contributoricB,  and  that  it 
waa  no  objection  that  his  name  Imd 
been  placed  on  the  list  upon  notice 
given  by  a  continuing  shareholder. 

Held,  also,  that  if  the  certificate  of 
tlie  decision  given  out  by  the  Ma/^ter 
to  the  party  appealing  differ  from  the 
statement  on  the  file  of  the  procctil- 
ings,  the  latter  is  to  be  assumed  to  lie 
the  actual  decision.  HaiothorrCs  ciis':. 
lie  iVortA  of  Jingland  BaiAing  Com- 
pany, 07! 

13.  At  an  extraordinary  meeting 
of  an  unincoq>orat«d  juint-stock  com- 
pany, resolutions  were  passed,  pur- 
porting to  empower  the  directors,  in 
belialf  of  the  company,  to  buy  up 
shares  of  any  shareholder  wishing  to 
retire,  on  the  terms  of  the  purcbiso- 
money  being  paid  in  debentures,  tind 
of  a  fiirther  advance  of  the  same 
amount  being  also  made  by  the  ven- 
dor, on  the  same  security. 

On  a  purchase  being  effected  on 
these  terms  by  a  director,  from  a 
shareholder  who  was  not  aware  tiiat 
the  director  waa  not  purchasing  on 
his  own  account: — Hdd,  that  the 
shareholder  waa  not  affected  with  cnii- 
structive  notice  to  the  contrary;  ami, 
on  his  depodng  that  he  had  no  actiiiij 
notice,  and  there  being  no  conflicting; 
testimony,  the  Court  directed  theMu.'^- 
ter  to  review  the  list  in  which  the 
shareholder  waa  included  as  a  "eon- 
tributory"  without  qualification.  Boll- 
VKff'g  caae.  Re  VaU  o/NetUit  and  Ho'dh 
Wales  Brewery  Company,  11  o 

14.  Tlie  directors  of  a  joint-stiiek 
unincorporated  company  called  m\ 
extraordinary  general  meeting,  by  a 
notice  stating  \tM  purpose  to  be  tu 
receive  from  the  direeton  a  pro|>i>- 
sitiou  for  paying  off  advances  mn'lc 
to  the  company,  and  discharging  sueli 
other  liabilitieB    as   required    to    lie 


paid  at  an  early  period,  without  ap- 
propriating to  that  puri>ose  the  funds 
accruing  from  the  present  trade.  At 
the  meeting,  resolutions  were  passed 
for  raising  sums  by  loan  notes;  and 
one  of  the  resolutions  provided,  that, 
if  any  shareholder  should  be  desirous 
of  retiring,  the  directors  should  be 
at  liberty  to  purchase  his  shares  at 
a  price  not  exceeding  \5l.  per  share, 
on  his  investing,  or  procuring  to  he 
invested,  an  amount  not  less  than 
the  purchase-money  for  his  shares, 
and  taking  the  loan  note  of  the  com- 
pany, payable  in  five  years,  with  in- 
terest for  both  the  price  of  his  shares 
and  the  loan.  Copies  of  these  reso- 
lutions were  forwarded  to  all  the 
shareholders,  and  some  of  them  trans- 
ferred their  shares  upon  the  terms 
proposed,  making  the  stipulated  ad- 
vances, and  taking  loan  notes.  The 
powers  of  the  directors,  under  the 
deed  of  settlement,  did  not  enable 
them  to  enter  into  this  arrangement: 
— Held,  that  such  a  transfer,  made 
by  a  shareholder  in  1844,  and  remain- 
ing unquestioned  till  1849,  when  the 
company  was  wound  up  under  the 
Winding-up  Act,  1848, was  not  on  the 
ground  of  acquiescence  on  the  part  of 
the  company,  or  otherwise  sufficient 
to  restrict  lus  liability  as  a  contribu- 
tory to  the  period  when  he  so  parted 
with  his  shares,  whatever  might  be 
the  equities  between  him  and  iudi- 
vidual  shareholders.  Morgana  caie. 
He  Vak  of  Neaih  aW  South  Wa&t 
Bretoery  Company,  750 

15.  Where  a  shareholder  in  a  com- 
pany had  taken  all  the  proper  steps 
within  her  power  to  assign  her  sharo, 
but  the  directors  omitted  to  assent  to 
or  dissent  from  the  sale  for  a  period  ex- 
ceeding two  mouths,  and  until  the 
company  stopped  payment: — //eU, 
that,  nevertheless,  the  name  of  such 
shareholder  had  been  properly  placed 
upon  the  list  of  contributories  without 
qualification.  Chartrea'  ea»e,  Se  North 
of  England  Banking  Company,     581 
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Practice. 

1 6.  Fonn  of  petition,  order,  and  pro- 
ceedings under  the  Joint-stock  Com- 
panies Winding-up  Act.  Re  North  of 
England  Banking  Co^rvpomy^         545 

17.  The  Court  made  an  order,  di- 
recting the  winding  up  of  a  joint-stock 
company,  upon  a  petition  sufficient  in 
point  of  form,  but  omitting  material 
circumstances  within  the  petitioner's 
knowledge,  which  ought  to  have  been 
brought  to  the  notice  of  the  Court. 
This  objection  was  taken  at  the  first 
meeting  before  the  Master.  Upon 
a  petition  presented  promptly  after- 
wards, the  Court  discharged  the  order 
for  winding  up,  with  costs,  against 
the  petitioner  who  had  obtained  the 
winding-up  order. 

The  Court  refused  to  sustain  the 
former  order  at  the  request  of  an  in- 
dependent contributory;  but  discharg- 
ed it  without  prejudice  to  any  applica- 
tion that  might  be  made  to  wind  up 
the  company. 

Quceref  whether,  where  an  order  for 
winding  up  is  discharged  on  account 
of  the  omission  of  material  circum- 
stances in  the  petition,  contributories 
can  recover  their  costs  of  attending 
before  the  Master  against  the  peti- 
tioner for  winding  up.  Ex  pa/rte  Bar- 
nett  amd  Others,  Re  Ipsvyich,  Nor- 
urich,  and  Ya/rmouth  RaHvoay  Cora- 
pamy,  744 

18.  If  no  office  of  the  company 
can  be  found,  the  Court  may  make 
the  winding-up  order  on  the  petition 
being  advertised  according  to  the  act, 
and  upon  a  consent  on  the  part  of  some 
member  of  the  company.  Re  Brigh- 
ton, Lewea,  cmd  Tonbridge  Wells  Direct 
Railway  Company,  604 

19.  An  official  manager  of  a  joint- 
stock  company,  appointed  under  the 
Winding-up  Act,  1848,  entered  into 
an  agreement  with  the  executrix  of  a 
deceased  shareholder,  to  accept  2000/. 
in  lieu  of  a  nnich  larger  sum,  claimed 


to  be  due  in  respect  of  ihe  then  pre^ 
sent  call  already  made,  and  together 
with  a  security  for  the  contribution 
by  her  towards  any  future  calls,  to  the 
extent  of  1000/.,  as  a  compromise  of 
all  claims  of  the  company  on  the  exe- 
cutrix and  her  tesUtor;  of  which 
agreement  the  Master  certified  his  ap- 
proval by  a  special  report.  The  Court, 
upon  motion,  confirmed  the  report 
Hughes^s  case,  Re  Nister  Dale  Iron 
Company,  606 

Practice — ContrOmtories,  Notice  to. 

20.  On  a  notice  to  a  person  that  her 
name  was  inserted  in  the  list  of  con- 
tributories in  a  particular  character, 
she  attended  before  the  Master,  by 
her  solicitor,  to  oppose  the  insertion 
of  her  name  altogether: — Held,  that 
she  did  not  thereby  waive  any  objec- 
tion to  the  sufficiency  of  the  notice 
for  the  purpose  of  enabling  the  Master 
to  decide  that  she  was  a  contributory 
without  qualification ;  and  the  Mast^ 
who  had  so  decided  upon  such  a  no- 
tice, was  directed  to  review  his  report 

Quaere,  whether,  in  such  a  case,  a 
new  notice  can  be  effectually  given. 
HvJtcMnsoTCscase,  Re  Norlhof England 
Ba/nking  Company,  563 

2 1 .  The  brother  of  a  shareholder  who 
died  intestate  was  allowed  by  the  com- 
pany to  receive  dividends  on  the  intes- 
tate's shares,  without  administering  to 
his  estate,  on  his  signing  receipts  as  re- 
presentative of  the  intestate : — Hdd, 
that  it  was  not  competent  for  the 
Master,  upon  a  notice  to  the  brother 
that  his  name  was  intended  to  he  in- 
serted on  the  list  of  contributories  in 
his  representative  character,  to  insert 
his  name  as  a  contributory  '^dthout 
qualification.  Glaholme^s  case,  Re 
I^orih  ofEnglamd  Ba/nking  Company, 

583 

Practice — Master's  Jurisdiction, 

22.  Two  official  managers  of  a  com- 
pany were  appointed  under  the  Wind- 
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ing-up  Act,  1848.  Upon  amotion  in 
court  ])y  way  of  appeal  from  tlie  Mas- 
ter's order,  counsel  appeared  on  behalf 
of  both  official  managers;  but  other 
counsel  also  appeared  ui>on  different 
instructions  for  one  of  them.  The  Court 
stopped  the  cause  until  it  had  ascer- 
tained which  counsel  was  instructed 
by  the  actual  authority  of  the  latter 
official  manager;  and,  upon  his  per- 
sonally appearing  in  court,  and  stating 
which  counsel  he  individually  author- 
ised, the  Court  heard  that  counsel 
only  on  his  behalf. 

Where  certain  solicitors  appeared 
upon  the  proceedings  to  have  been 
appointed  by  the  official  managers, 
and  to  have  been  approved  of  by  the 
Master,  the  Court  permitted  affidavits 
of  what  had  been  done  to  be  read  in 
explanation  of  the  proceedings ;  and, 
it  appearing  that  the  appointment  had 
in  fact  been  made  by  one  official  ma- 
nager only,  discharged  the  order  ap- 
proving of  the  appointment.  Bass  a 
case,  Be  London  and  Maiichester  Di- 


rect Independent  Railtoay  Ciympcmy 
{Ee7n{ngton*8  Line)  722 

23.  It  is  within  the  jurisdiction  of 
the  Master  to  discharge  the  petitioner 
upon  whose  petition  the  affiiirs  of  a 
company  are  directed  to  be  wound  up 
from  any  further  attendance  before 
him  in  the  proceedings.  Barber^ 8  case, 
Be  London  and  Manchester  Direct  In- 
dependent  Bailway  Company,        726 

24.  Although  the  Winding-up  Act 
authorises  the  Master  to  require  every 
person  to  produce  documents  relating 
to  the  company,  in  his  possession^ 
without  any  express  reservation  of  the 
rights  of  lien,  this  Qowii  cannot  inter- 
fere to  destroy  or  injure  the  lien  of 
solicitors,  nor  adversely  order  the  pro- 
duction of  documents  on  which  they 
have  a  lien.  Poiter^s  case.  Be  Oxford 
and  Worcester  Extension  a/nd  Chester 
Junction  BaUioay,  728 

WITNESS. 
See  Evidence. 
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a  joint-stock  banking  company  which 
was  established  under  the  provi- 
sions of  the  7  Geo.  4,  c.  46,  and,  ac- 
cording to  the  deed  of  settlement  of 
which,  personal  representatives  of  de* 
ceased  shareholders  might  become 
shareholders  on  giving  certain  notices. 
The  executrix  never  gave  the  pre- 
scribed notices,  but  repudiated  all  in- 
terest in  tlie  concerns  of  the  com- 
pany. By  her  affidavit,  in  the  course 
of  the  proceedings  under  the  Wind- 
ing-up Act,  1848,  she  deposed  that 
the  testator's  assets  were  under  20/., 
and  had  been  all  exhausted  in  pay- 
ment of  debts: — Hdd,  that  her  name 
had  been  properly  placed  upon  the 
list  of  contributories  as  executrix. 
Thomases  case,  Re  North  of  Eng- 
Icmd  Bcmking  Compcmyy  579 

CkyntrU)viory — Husbcmd  cmd  Wife. 

9.  A  married  woman  became,  by  such 
description,  a  registered  shareholder 
in  a  joint-stock  banking  company, 
having  purchased  the  shares  with  mo- 
ney arising  from  her  separate  estate. 

The  husband  occasionally  received 
the  dividends  on  the  shares,  but  al- 
ways signed  the  receipts  as  his  wife's 
agent.  Though  not  a  registered  share- 
holder, he  attended  some  meetings, 
and  once  held  the  proxy  of  an  absent 
shareholder,  which,  according  to  the 
deed  of  settlement,  a  shareholder  alone 
could  do,  and  he  took  part  in  the  pro- 
ceedings. Previously  to  the  dissolu- 
tion of  the  company,  his  name  had 
been  substituted,  without  his  consent, 
for  that  of  his  wife,  in'  the  share  re- 
gister : — Heldy  that  he  was  not  a  con- 
tributory under  the  act,  and  his  name 
was,  upon  motion,  ordered  to  be  struck 
out  of  the  list. 

Setnhle,  that  liability  to  creditors 
of  the  company  is  not  of  itself  suffi- 
cient to  make  a  person  a  "  contribu- 
tory" within  the  act.  Aivgad  cdse.  Be 
North  of  Englarul  Bcmking  Com- 
pcmyy 560 


(knU/ributory — InfanJU 

10.  A  &ther  purchased  shares  in  i 
jointH9tock  bank  for  two  infant  sons, 
in  the  name  of  their  uncle  as  a  trustee, 
and  the  uncle's  name  was  so  entered 
on  the  share  register  of  the  company. 
By  an  agreement  afterwards  entered 
into,  the  uncle  admitted  that  the  &ther 
was  entitled  to  the  profits  of  the  shares 
till  the  minors  became  of  age,  and  it 
was  agreed  that  then  the  unde  should 
assign  the  shares  to  the  two  minors, 
and  the  father  agreed  to  indemnify 
the  uncle  in  respect  of  the  shares.  The 
uncle  received  the  dividends,  and  paid 
them  to  the  father: — Udd,  that  the 
father's  name  ought  not  to  be  inserted 
on  the  list  of  contributories,  under  the 
Winding-up  Act,  1848. 

A  man  may  be  liable  to  the  credi- 
tors of  a  company,  without  being  lia- 
ble to  have  lus  name  inserted  in  the 
list  of  contributories.  Femdck^s  case, 
Re  North  of  England  Banking  Corr^ 
pcmy,  557 

11.  Shares  in  a  banking  company 
were  purchased  for  an  infant  without 
disclosing  his  infimcy,  the  vendor 
signing  a  certificate  required  by  the 
company's  rules,  that  the  purchaser 
was  of  age.  On  the  discovery  of  the 
infancy,  the  infant's  father  covenanted 
with  the  public  officer  and  two  direc- 
tors of  the  company,  that  the  infimt 
should  perform  the  agreements  con- 
tained in  the  company's  deed  of  set- 
tlement, and  to  indemnify  the  com- 
pany:— Held,  that  the  fathers  name 
was  properly  placed  on  the  list  of  con- 
tributories, under  the  Winding-up  Act, 
1848.  Reaveleya  case,  Re  Nortft  of 
Englcmd  Banking  Company,         550 

Cimtrtbutory — Retired  Shareholder, 

12.  A.,a  shareholder  in  a  joint-etock 
banking  company,  established  under 
the  7  Geo.  4,  c.  46,  effectually  assign- 
ed his  shares  in  the  company  more 
than  three  years  prior  to  the  winding 
up  of  such  company  under  11  &  12 
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Vict.  c.  45.  It  appeared  that  there 
was  at  least  one  other  fonner  §hiire- 
Lolder  in  the  same  situation : — B'Jd, 
that  A,  haJ  been  properly  includeO  in 
the  list  of  ccntributories,  and  that  it 
was  no  objection  that  his  name  ]iinl 
been  placed  on  the  list  upon  notice 
given  by  a  continuing  shareholder. 

HM,  also,  that  if  the  certificatt;  uf 
the  decision  given  out  by  the  Master 
to  the  party  appealing  differ  from  the 
statement  on  the  file  of  the  procc^cil- 
ingB,  the  latter  is  to  be  aaaumcd  tfi  l.>e 
the  actual  decision.  Hawthorn't  cnei'. 
Be  i'orth  of  England  Banking  Com- 
pany, 57 1 

13.  At  an  extraordinary  meeting 
of  an  unincorporated  joint-stock  com- 
pany, resolutions  were  passed,  pur- 
porting to  empower  the  directors,  on 
behalf  of  the  company,  to  buy  up 
shares  of  any  shareholder  wishing-  (o 
retire,  on  the  terms  of  the  purcuise- 
money  being  paid  in  debentures,  and 
of  a  further  advance  of  the  snmc 
amount  being  also  made  by  the  ven- 
dor, on  the  same  security. 

On  a  purchase  being  effected  uu 
these  terms  by  a  director,  from  a 
sliarefaolder  who  was  not  aware  that 
the  director  was  not  purchasing  dh 
bis  own  account: — Hdd,  that  th<' 
shareholder  was  not  affected  with  con- 
structive notice  to  the  contrary;  ri,iiil, 
on  his  deposing  that  he  had  no  actual 
notice,  and  there  being  no  conflicting 
t«8timony,  the  Court  directed  theUas- 
ter  to  reidew  the  list  in  which  the 
shareholder  was  included  as  a  "  cun- 
tributory"  without  qualification.  Holl- 
vxy't  cam.  Be  Vale  o/Ntaih  and  South 
Wales  Breuxry  Company,  775 

14.  The  directors  of  a  joint-sdnk 
unincorporated  company  called  iin 
extraordinaiy  general  meeting,  by  u 
notice  stating  its  purpose  to  be  tu 
receive  from  the  directotB  a  prupo- 
ution  for  paying  off  advances  mmli; 
to  the  company,  and  dischar^ng  audi 
other   liabilities    as   required    to    he 


pdd  at  an  early  period,  without  ap- 
propriating to  tiat  puqiose  the  funds 
accruing  from  the  present  trade.  At 
the  meeting,  resolutions  were  passed 
for  raising  sums  by  loan  notes;  and 
one  of  the  resolutions  provided,  that, 
if  any  shareholder  should  be  desirous 
of  retiring,  the  directors  should  be 
at  liberty  to  purchase  hia  shares  at 
a  price  nut  exceeding  \5L  per  shore, 
on  his  investing,  or  procuring  to  be 
invested,  an  amount  not  less  than 
the  purchase-money  for  his  sbarefi, 
and  taking  the  loan  note  of  the  com- 
pany, payable  in  five  years,  with  in- 
terest for  both  the  price  of  his  shares 
and  the  loan.  Copies  of  these  reso- 
lutions were  forwarded  to  all  the 
shareholders,  and  some  of  them  trans- 
ferred their  shares  upon  the  terms 
proposed,  making  the  stipulated  ad- 
vances, and  taking  loan  notes.  The 
powers  of  the  directors,  under  the 
deed  of  settlement,  did  not  enable 
them  to  ent«r  into  this  arrangement : 
— Hdd,  that  such  a  transfer,  made 
by  a  shareholder  in  1844,  and  remain- 
ing unquestioned  till  184!),  when  the 
company  was  wound  up  under  the 
Winding-up  Act,  1648,  was  not  on  the 
ground  of  acquiescence  on  the  part  of 
the  company,  or  otherwise  suffident 
to  restrict  Ms  liability  as  a  contribu- 
tory to  the  period  when  he  so  parted 
with  his  shares,  whatever  might  be 
the  equities  between  him  and  indi- 
^dual  shareholders.  Morgan's  ea»t. 
Re  Vale  of  Ne-Uh  and  SouA  WaU* 
Bretoery  Company,  750 

15.  Where  a  shareholder  in  a  com- 
pany had  taken  all  the  proper  steps 
within  her  power  to  assign  her  share, 
but  the  directors  omitted  to  assent  to 
or  dissent  from  the  sale  for  a  period  ex- 
ceeding two  months,  and  until  the 
company  stopped  payment: — Hdd, 
that,  nevertheleaa,  the  name  of  such 
shareholder  liad  been  properiy  placed 
upon  the  list  of  contrihutories  without 
qualification.  Cluvrtrts'  east,  Re  H'orth 
of  EyigUmd  Banking  Company,  581 
H  H  H  2 
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Practice, 

1 6.  Fonn  of  petition,  order,  and  pro- 
ceedings under  the  Joint-stock  Com- 
panies Winding-up  Act.  Re  North  of 
Englcmd  Banking  Company,         6^5 

17.  The  Court  made  an  order,  di- 
recting the  winding  up  of  a  joint-«tock 
company,  upon  a  petition  sufficient  in 
point  of  form,  but  omitting  material 
circumstances  within  the  petitioner's 
knowledge,  which  ought  to  have  been 
brought  to  the  notice  of  the  Court. 
This  objection  was  taken  at  the  first 
meeting  before  the  Master.  Upon 
a  petition  presented  promptly  after- 
wards, the  Court  discharged  the  order 
for  winding  up,  with  costs,  against 
the  petitioner  who  had  obtained  the 
winding-up  order. 

The  Court  refused  to  sustain  the 
former  order  at  the  request  of  an  in- 
dependent contributory;  but  discharg- 
ed it  without  prejudice  to  any  applica- 
tion that  might  be  made  to  wind  up 
the  company. 

QuoBre,  whether,  where  an  order  for 
winding  up  is  discharged  on  account 
of  the  omission  of  material  circum- 
stances in  the  petition,  contributories 
can  recover  their  costs  of  attending 
before  the  Master  against  the  peti- 
tioner for  winding  up.  Ex  pa/rte  Bar- 
nett  and  Otiiers,  Be  Ipstoic/i,  Nor- 
imch,  and  Yan^fnouHi,  Baikoay  Com- 
pcmyy  744 

18.  If  no  office  of  the  company 
can  be  found,  the  Court  may  make 
the  winding-up  order  on  the  petition 
being  advertised  according  to  the  act, 
and  upon  a  consent  on  the  part  of  some 
member  of  the  company.  Be  Brigh- 
ton, Lewea,  a/nd  Tonbridge  JFeUs  Direct 
Bailtcay  Company,  604 

19.  An  official  manager  of  a  joint- 
stock  company,  appointed  under  the 
Winding-up  Act,  1848,  entered  into 
an  agreement  with  the  executrix  of  a 
deceased  shareholder,  to  accept  2000/. 
in  lieu  of  a  inueh  larger  sum,  claimed 


to  be  due  in  respect  of  die  then  pre^ 
sent  call  already  made,  and  together 
with  a  security  for  the  contribution 
by  her  towards  any  future  calls,  to  Uie 
extent  of  1000/L,  as  a  compromise  of 
all  claims  of  the  company  on  the  exe- 
cutrix and  her  testator;  of  whidi 
agreement  the  Master  certified  his  ap- 
proval by  a  special  report  The  Courts 
upon  motion,  confirmed  the  report 
Hugheis  cage,  Be  Nister  Dale  Iron 
Company,  606 

Practice — CoTUrOnUories,  Notice  to, 

20.  On  a  notice  to  a  person  that  her 
name  was  inserted  in  the  list  of  con- 
tributories in  a  particular  character, 
she  attended  before  the  Master,  by 
her  solicitor,  to  oppose  the  insertion 
of  her  name  altogether: — Held,  that 
she  did  not  thereby  waive  any  objec- 
tion to  the  sufficiency  of  the  notice 
for  the  purpose  of  enabling  the  Master 
to  decide  that  she  was  a  contributory 
without  qualification ;  and  the  Master 
who  had  so  decided  upon  such  a  no- 
tice, was  directed  to  review  his  report 

Qticere,  whether,  in  such  a  case,  a 
new  notice  can  be  effectually  given. 
ffulchinson's  case,  Be  Northof England 
Banking  Company,  563 

2 1 .  The  brother  of  a  shareholder  who 
died  intestate  was  allowed  by  the  com- 
pany to  receive  dividends  on  tlie  intes- 
tate's shares,  without  administering  to 
his  estate,  on  his  signing  receipts  as  re- 
presentative of  the  intestate : — Hdd, 
that  it  was  not  competent  for  the 
Master,  upon  a  notice  to  the  brother 
that  his  name  was  intended  to  l>e  in- 
serted on  the  list  of  contributories  in 
his  representative  character,  to  insert 
his  name  as  a  contributory  without 
qualification.  Glahdmea  case.  Be 
}^orth  o/Engla/nd  Bankiiig  Company, 

583 

Practice — Master^ 8  JurUdictian, 

22.  Two  official  managers  of  a  com- 
pany were  appointed  under  the  Wind- 
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ing-up  Act,  1848.  Upon  amotion  in 
court  by  way  of  ap])cal  from  the  Mas- 
ter's order,  counsel  ap])cared  on  belialf 
of  both  official  managers;  but  other 
counsel  also  appeare<l  u])on  different 
instructions  for  one  of  them.  The  Court 
stopped  the  cause  until  it  had  ascer- 
tained which  counsel  was  instructed 
by  the  actual  authority  of  the  latter 
official  manager;  and,  upon  his  ]>er- 
sonally  appearing  in  court,  and  stating 
which  counsel  he  individually  author- 
ised, the  Court  heard  tliat  counsel 
only  on  his  behalf. 

Where  certain  solicitors  appeared 
upon  the  proceedings  to  have  been 
ap])ointed  by  the  official  uianagers, 
and  to  have  been  approved  of  by  the 
Master,  the  Court  pennitted  affidavits 
of  what  had  been  done  to  be  read  iii 
explanation  of  the  proceedings ;  and, 
it  appearing  that  the  appointment  had 
in  fact  been  made  by  one  official  ma- 
nager only,  discharged  the  order  ap- 
proving of  the  appointment.  Boms 
case,  Be  London  <md  Jfancltester  Di- 


rect Irulepe)iderU  RaUxoay  Company 
{B&ftmu/ton's  Line)  722 

23.  It  is  \%'ithin  the  jurisdiction  of 
the  Master  to  discharge  the  petitioner 
upon  whose  petition  the  affiiirs  of  a 
company  are  directed  to  be  wound  up 
from  any  further  attendance  before 
him  in  the  procee<lings.  Barber^s  case, 
Re  London  antl  Maiicliester  Direct  In- 
dependent Raihoay  Company,        726 

24.  Although  the  Winding-up  Act 
authorises  tlie  Master  to  require  every 
person  to  ])ro<luce  documents  relating 
to  the  company,  in  his  possession, 
without  any  express  reservation  of  the 
rights  of  lien,  this  Court  cannot  inter- 
fere to  destroy  or  injure  the  lien  of 
solicitors,  nor  adversely  order  the  pro- 
duction of  documents  on  which  they 
have  a  lien.  Potter^ a  case.  Re  Oxford 
and  Worcester  Extension  and  Chester 
Junction  Raihoay,  728 

WITNESS. 
See  Evidence. 
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